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DECI SI ON

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by the Sonoma County O fice of
Education (County) to an adm nistrative |aw judge's (ALJ)
proposed decision (attached). The ALJ found that the County
vi ol ated section 3543.5(a), (b) and (c) of the Educationa

Enpl oynent Rel ations Act (EERA)! when it increased the class size

'EERA is codified at Government Code section 3540 et seq.
Section 3543.5 provides, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
thi s subdivision, "enployee" includes an
applicant for enploynment or reenploynent.



in certain classroons wthout providing the Association of Sononma
County O fice of Education/ CTA/NEA (Association) with notice or
an opportunity to negotiate.

The Board has reviewed the entire record, including
the ALJ's proposed decision, the County's exceptions and the
Associ ation's response. The Board finds the ALJ's findings of
fact and conclusions of law to be free of prejudicial error and
adopts themas the decision of the Board itself.

ORDER

Upon the foregoing findings of fact and concl usi ons of
law, and the entire record in the case, the Board finds that the
Sonoma County O fice of Education (County) violated the
Educati onal Enpl oynent Rel ati ons Act (EERA), Governnent Code
section 3543.5(a), (b) and (c), when it increased class size
wi t hout providing the Association of Sonoma County O fice of
Educati on/ CTA/ NEA (Association) with notice or an opportunity to
negoti ate the change.

Pursuant to EERA section 3541.5(c), it is hereby ORDERED
that the County, its governing board and its representatives
shal |

A CEASE AND DESI ST FROM

1. Failing and refusing to neet and negotiate with

the Associ ati on about the change in class size in the court

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith wth an exclusive representative.
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school s.

2. Denyi ng the Association its right to represent
bargai ning unit nenbers in their enploynent relations with the
County.

3. Denyi ng bargaining unit menbers their right to be
represented by their chosen representative.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICI ES OF THE EERA:

1. Return the court school class size practice to
that which prevailed prior to the change.

2. Wthin thirty-five (35 days follow ng the date
this Decision is no |onger subject to reconsideration, post at
all work |ocations where notices to enployees are customarily
pl aced, copies of the notice attached as an appendi x heret o,
signed by an authorized agent of the enployer. Such posting
shall be maintained for a period of thirty (30) consecutive
wor kdays. Reasonabl e steps shall be taken to insure that this
notice is not reduced in size, altered, defaced or covered by any
other material .

3. Witten notification of the actions taken to
conply with this Oder shall be made to the San Francisco
Regi onal Director of the Public Enploynent Relations Board in

accordance with the director's instructions.

Chai rman Caffrey and Menber Dyer joined in this Decision.



APPENDI X

NOTI CE TO EMPLOYEES
PCSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-1827,
Associ ation_of Sonoma County_ O fice of Education/CTA/ NEA v. Sonoma
County O fice of Education, in which all parties had the right to
participate, it has been found that the Sonoma County O fice of
Education (County) violated the Educational Enpl oynent Rel ations
Act (EERA), Governnent Code section 3543.5(a), (b) and (c) when it
i ncreased class size without providing the Association of Sonoma
County O fice of Education/CTA/NEA (Association) with notice or an
opportunity to negotiate the change.

As a result of this conduct, we have been ordered to post this
Notice and we will:

A CEASE AND DESI ST FROM

1. Failing and refusing to neet and negotiate with the
Associ ati on about the change in class size in the court schools.

2. Denyi ng the Association its right to represent
bargai ning unit menbers in their enploynment relations with the
County.

3. Denyi ng bargai ning unit nenbers their right to be
represented by their chosen representative.

B. TAKE THE FOLLOW NG AFFI RVMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI G ES OF THE EERA:

_ Return the court school class size practice to that which
prevailed prior to the change.

Dat ed: SONOVA COUNTY OFFI CE OF
EDUCATI ON

Aut hori zed Agent

THI'S IS AN OFFI ClI AL NOTI CE. | T MUST REMAI N POSTED FOR AT LEAST

THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST
NOT BE REDUCED I N Sl ZE, DEFACED, ALTERED, OR COVERED W TH ANY OTHER
MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT 'RELATI ONS BOARD

ASSOCI ATI ON OF SONOVA COUNTY
OFFI CE OF EDUCATI ON/ CTA/ NEA,

Unfair Practice
Case No. SF- CE- 1827

Charging Party,

V. :
PROPOSED DECI SI ON
SONOVA COUNTY OFFI CE OF EDUCATI ON, (10/ 24/ 96)

Respondent .

tt N IR s A S

Appear ances: California Teachers Associ ation by Ranon E. Ronero,
Attorney, for Association of Sonoma County O fice of Education/
CTA/ NEA; School and Col |l ege Legal Services by Robert Latchaw,

Enpl oyer/ Enpl oyee Rel ati ons Coordi nator, for Sonoma County Office
of Educati on.

Before Gary M @Gl lery, Admnistrative Law Judge.
PROCEDURAL HI STORY

This case commenced on August 24, 1995, when the Associ ation
of Sonoma County Office of Education/ CTA/NEA (ASCCE) filed an’
unfair practice charge against the Sonoma County O fice of
Education (County). After investigation, and on October 24,
.1995, the general counsel of the Public Enploynent Relations
Board (PERB or Board) issued a conplaint agai nst- the County. The
conplaint alleged that prior to August 9, 1995, the County had a
policy of limting class size to approximtely 15 students per
teacher. It was alleged that on August 9, 1995, the County
changed this policy by increasing the class size to approki mat el y
20 to 30 students per teacher. The action vvas al | egedl y done
wi thout notice to ASCOE, or providi ng ASCCE an opportunity to
negoti ate the decision to inplenment the change in policy or its

ef fects. This action was said to be in violation of Educati onal



Enploynent Rel ations Act (EERA or Act) sectfon 3543.5(a), (b) and
(c)." |

The County did not file an answer . 2

Settlement efforts wefé Withdut success.

Formal hearing was held on May 21, 1996, in Sononﬁ,
California. During the hearing, ASCOE noved to anehd paragraphs
3 and 4 of the conplaint to delineate the specific areas in which
‘class size changes were made. The motion was granted. The
delineation was that the class size changes mére nﬁde in the
court schools. Wth the filing of post-hearing briefs on Jufy 9;

1996, the matter was deemed submtted for decision

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references are to the
Government Code. In relevant part, section 3543.5 states that it
is an unfair practice for the public school employer to:

(a) | pose or threaten to inpose reprisals
on empl oyees, to discrimnate or threaten to
di scrimnate against employees, or otherwse
tointerfere with, restrain, or coerce

empl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enmployment or reemployment.

(b) Deny to enpl oyee organizations rights
guaranteed to them by this chapter

(c) Refuse or fail to meet and negotiate in
good faith with an exclusive representative.

After ascertaining from PERB files that no answer was on
file, the County was given an opportunity to submt an endorsed
copy of the answer filed with PERB. No endorsed copy was
provi ded. :



FINDINGS OF FACT

The County is an enployer and ASCCE is the exclusive
repreéentative of enployees within the County, both within the
meani ng of the Act.

The bargaining unit represented by ASCCE has 176 nenbers and
i ncl udes teachers for the court schools, conmunity school s,
speci al education, preschool, speech and Ianguage servi ces,
adapti ve physical education, hard of hearing, visually
handi capped and nurses. |

Vi ctor Trucco (TTucco) is director of the Alternative
Educati on Program which includes the court and comunity
school s. Noel Shumway (Shumway) has served as the County
representative in negotiations and administration of the parties'
col l ective bargaining agreenents (CBA).

Teresa Smth (Smth), is a speech and | anguage therapist and
has served as ASCCE chief negotiator for four yéars.

The parties have had a éeries of successive CBAs, the |ast
of which ended June 30, 1994. \While very extensive in covering
ternms and conditions of enploynent, that agreenent did not
contain any provisions on class size.

The County operates two court schools for student innmates
under the jurisdiction of the County probation departnent. One
"school is Hanmilton DeForest (Hanmilton) and the other is the Youth
Canp. The students at both schools are awaiting sentencing by

the probation departnent.



The court school classes run year round. Only enrolled
students may attend and the County gets standard average daily
at t endance subport fromthe State of California. Student
attendance is erratic but for at |east 15 years the County has
mai nt ai ned a practice of class size not exceeding 15 in the court
school s, mﬂth-femer in the maxi num security area.?

- On Cctober 24, 1994, during negotiations on a successor
agreenent, the parties agreed to establish a joint study
committee to revieM/iésues relating to class size procedure
during the 1994-95 school year..4

The new article was initiated by ASCOE because there were
concerns about the ratio of students to teachers. ASCOE's 1994-
95 contract proposal, presented to the County on February 2,
1995, included a provision to continue the class size conmttee.

Sonmetime in March 1995, Snith heard a conplaint fromBill
Brooke, a teacher at Hamlton, that the County planneéd to

increase the class size at the school.

3Three teachers testified as to the class size at the
Ham I ton site. One had been at the site for 15 years. His
testinony was that 15 was the class size for the live-in unit and
12 for the maxi mum security area. A fourth teacher, assigned to
the Youth Canp for 25 years, had class sizes ranging from17 to
22, which were split with another teacher

“The provision provided:

SCCE & ASCOE will establish a joint study-
commttee to review issues during the 1994-95
school year relating to class size procedure.
Commttee nmenbership will be by nutua
agreement .



Smth wote to Shummay on March 23, 1995, about the change
in class size from15 to 1 to 30 to 1. She wote that the change
was a change in working conditions and denmanded to bargai n cl ass
size for the cdurt school classes. Snith noted that in the prior
year's negotiations the parties had agreed to a class size
commttee ahd that changing class size before the recommendati ons
of that committee issued "does not show good faith."®

The County did not respond to this letter.

The cl ass size cohnittee hel d four neetings between
February 21 and June 2, 1995. On May 24, 1995, the class size
commttee issued a draft proposal that included a recommendation
of the 15 to 1 ratio for court and comunity schools, wth at
| east one full-tine assistant.

Mary Lantz (Lantz), assistant superintendent, wote to class
size commttee chair Friedman on June 1, 1995, expressing concern
about the conmmttee recommendations on class size. Wth the
exception of one special program she noted there were no |ega
casel oad maxi muns. Lantz suggested anot her appfoach.

Trucco nade a presentation to the class size committee on
June 2, 1995. Trucco explained a reorgani zation that was

occurring at the juvenile hall, and the inpact of such change on

the class size ratio.®

*The committee was al ready underway and was chaired by Nancy
Friedman (Friedman), a nmenber of the negotiating team for ASCCE.

°®M nut es of the meeting, made by Friedman, reflect a
suggestion that Trucco said past practice was a class size of 15
and that the range could go from 18 to 30. Trucco deni ed naking
that statenent. Because of other findings regarding the actua
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On June 8, 1995, Lantz wote to three teachers at Ham lton
and indicated that class size was to be in the range of 20 to 24
students. Also planned, wote Lantz, was to have an
i nstructional aide and juvenile hall assistant in the classroom

On June 27, 1995, the County made a counter package proposal
to resolve negotiations. Anpng the provi si ons was to continue
the class size conmmttee, adding nore adni ni strative
representatives, and that the parties would agree to neet and
negotiate followng the comnmttee's recomendati ons.

On that sane day the parties' negotiations teans agreed to
- meet and negotiate class size follomjng recomendati ons of the
- class size commttee.

Al so on that sane day, Roberta Jué (Jue), ASCCE president,
‘'wote to Shumway regarding the CbUnty's failure to negotiate
- court school class size per ASCOE's earlier request. Jue then
requested that no changes in the class size of court school
cl assroons be made until the matter was resol ved.

On July 7, 1995, Shumnay responded to Jue's demand. Shumnay
countered that the County had responded to ASCOE s March 23
demand to negotiate. He said earlier discussions |ead the County
to understand that the issue was included in the class size
committee's charge.  He noted Trucco's June 2 neeting with the
commttee to explain the inpact of court school program on class

si ze. He stated that if ASCCE did not want the conmittee to

practice in class size, it is unnecessary to resolve this
apparent conflict.



carry out the charge, then the County woul d bargain the issue.
He expressed his disappoi ntnment that ASCOE was changi ng the
ground rules in the mddle of "this collaborative process. "

George Cassel, ASCCE representative, responded on Augﬁst 18,
1995, noting that Shummay was ignoring the fact that the County
was not waiting for the commttee's reconnendatfons, but rather
during the class size conmttee's deliberations, was itself
maki ng an unil ateral change'at the court schools.

On August 9, 1995, principal Laurie Mason notified all court
school and comunity school teachers that their 1995-96
assi gnnents woul d have enroll nents of 20 to 30 students.

Trucco said that as a result of the change, there is now one
.instructor, one assistant and up to three probation supervisors
for up to 30 students.

| SSUE

Whet her the assignment of 20 to 30 students per teacher was

a violation of the Act?

CONCLUSI ONS OF LAW

An enployer's unilateral change in terns and condi tions of
enpl oynent within the scope of representation is, absent a valid
defense, a per se refusal to negotiate and viol ative of EERA

‘section 3543.5(c). (Regents of the University of California

(1985) PERB Decision No. 520-H, _Pajaro VaIIey-Unified School

District (1978) PERB Decision No. 51.)
To prevail on a conplaint of unilateral change, the charging

party must establish by a preponderance of the evidence that

7



(1) the enployer breached or altered fhe party's witten
agreenment or own established past practice; (2) such action was
taken wi thout giving the exclusive representative notice or an
opportunity to bargain over fhe change; (3) the change is nop
merely an isolated breach of the contract, but anobunts to a
change of policy (i.e., having a generalized effect or continuing
i npact upon bar gai ni ng unit members' terns and conditions of
~enploynent); and (4) the change in policy concerns a matter

within the scope of representation. (Gant Joint Union High

School District (1982) PERB Decision No. 196 (Gant); Pajaro
Val | ey Unified School Di strict,, supra, PERB Deci sion No. 51;

Davis Unified School District, et al. (1980) PERB Deci sion

No. 116.)

The County urges that the union has failed to prove a
Violation of the Act under the G ant anal ysis.

| disagree. Taking the Grant analysis in reverse order,
class size is expressly referred to in EERA's definition of scope
of representation.’ |

The inplenentation of the highef class size ratio was not a
breach of the agreenent, as the agreenent did not refer to class
size. However, the increaée in class size ratio for the court
schools did anbunt to a change of policy and has a generalized
effect and continuing inpact upon bargaining unit nmenbers' terns

and conditions of enploynent.

'Secti on 3543. 2.



There is no question that the past practice was to have no
nmore than 15 students in each class. There is no question that a
- new and hi gher fatio was placed into effect and that this created
a different set of working conditions for the teachers. The
County recogni zed this (along with the probation departnent) by-
adding an instructional aide and up to three probation officers
in each classroom

The County never gaVe ASCCE notice of the intended change.
The County nade the decisioh to change the class size pracfice,
and when ASCCE | earned bf this change and denmanded to negoti at e,
the enpl oyer refused. ASCCE wote to the County in March 1995
with information of a possible change, and denmanded to bargain
any change in class size. The County ignored this request.
ASCOE wote to the County again, on June 27, 1995, noting the
failure to respond to the request to negotiate made earlier and
. requested no change in class size until the matter had been
resol ved with ASCOE

The County responded to this denﬁnd wi th the disingenuous
contention that ASCOE was bypassing the class size conmttee's
work. Thus, it is clear that ASCOE was deniedlthe opportunity to
negoti ate the change.

Under the last of the Gant criteria, the change of class
size in the court schools to 20 to 30 students for each teacher
was a striking contrast to the past practice of class size ratios

of 15 to one teacher.



| conclude that ASCOE has established a unilateral change
under G ant.
| The County argues that since none of ASCCE's mﬂtnesses are
currently teaching in the cour t schools, there is no denonstrated
i mpact of the increased class size policy.

Thi s argunént is rejected. The statutory definition of
scope of representation expressly includes class size. Since
class size itself is negotiable, the charging party need not
denonstrate sone inpact of a change in class size, before
prevailing on a charge of unilateral change of class size. The
testinony of the teachers clearly established a past practice of
a maxi mum of 15 students per teacher. Trucco's testinony
established that the class size has gone to as high as 30
students to one teacher.?®

The County argues that the enployer's rights provision of
~the parties' CBA, which includes the right to determ ne staffing
patterns, authorizes the change in class size.

However, wai ver by contract fs an affirmati ve defense that
was never raised by the County before or during the hearing.
PERB Regul ati on 32644° i nposes upon a respondent the duty to set
forth any affirmative defense inits answer. The Cbunfy di d not

file an answer to the conplaint, and no affirmative defense is

8The fact that there are additional staff in the classroom
does not mtigate the negotiability of class size.

°PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.
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before the administrative |aw judge.'® (See Beverly Hills

Unified School District (1990) PERB Deci si on No. 789.)

Accordingly, the defense of the enployer's rights provision
is rejected. !

The County contends that class size ratio of 1 to 15 is a
bargai ning position and thus should not be inposed on the County.
As the forgoing analysis has denonstrated, however, the clear and
undi sputed past practice is to have class size at 15 or |ess.

‘The County unilaterally changed this past practice when if
boosted class size to 20 to 30 students. By that action, the
County viol ated section 3543.5(c) and, derivatively, section
3543.5(a) and (b).

REMEDY ,

Under section 3541.5(c) PERB is enpowered to:

. 1ssue a decision and order directing an
offend|ng party to cease and desist fromthe
unfair practice and to take such affirmative
action, including but not limted to the
rei nst at ement of enpl oyees with or wthout
back pay, as will effectuate the policies of
this chapter.

It has been found that the County viol ated EERA when it

unilaterally increased the class size of the court schools. This

“The parties were advised at the hearing that because of the
absence of an answer on file, | would consider no affirmative
def enses. _

M“Even if one were to consider the contract defense, class
size and staffing patterns do not nean the sane thing. C ass
size defines the ratio of students per teacher. There was no
evidence in the record to ascertain what staffing pattern was
meant by the parties in this case. Staffing patterns could nean,
anong ot her things, allocation of personnel to specific duties.

11



s.arre conduct was found to interfere with ASCOE's rights to
represent bargaining unit nenbers, and constituted interference
with bargaining unit nenbers' right to be represented by ASCOE.
It is appropriate to order the County to cease and desist from
such activity in the future. It is further appropriate to order
the County to restore the status quo ante, that is, return to the

class size ratio that prevailed before the unlawful act. (See

Conpton Unified School Distri ct (1989) PERB Deci sion No. 784.)
.The County will restore the practice of class size ratios to 1 to
15, save for the maxi num security area, where the class size was
1to 12. | | |

It is also appropriate that the County be required to post a
notice incorporating the terns of the order.. The notice shoul d
be subscribed by an authorized agent of the County, indicating
that it wll conply with the terns thereof. The notice shall not
be reduced in size. Posti ng suéh a notice wll provide enployees -
with notice that the Co.unty has acted in an unlawful manner and
is being required to cease and desist fromthis activity and will
corrply'vvith t he order. It effectuates the purposes of EERA that
enpl oyees be infornmed of the resolution of the controversy and
wi | I announce the readiness of the County to corrbly with the

or der ed rerfedy.' (Davis Unified School District, et al., supra,

PERB Deci sion No. 116; Placerville Union School District (1978)

PERB Deci sion No. 69.)
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PROPOSED ORDER
Upon the foregoing findings of fact and concl usions of |aw,
and the entire record in the case, and pursuant to the
Educati onal Enpl oynent Rel ations Act (Aét), Gover nnent Code
section 3541.5(c), it is hereby ordered that the Sonoma County
O fice of Education (County) and its representatives shall:
A CEASE AND DESI ST FROM
_ 1. Failing and refusing to neet and negotiate with the
Associ ation of Sonoma County Office of Education/ CTA/ NEA (ASCOE)
about the change in class size in the court schools.
2. Denying ASCCE its right to represent bargaining
unit nmenbers in their enploynent relations with the County.
3. Denying bargai ning unit nenbers their right to be
represented by their chosen representative.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CIES OF THE ACT:

1. Return to the court school class size practice that
prevailed prior to the change.

2. Wthin 10 days of service of this proposed.
deci sion, post at all work |ocations where notices to enpl oyees
are customarily placed, copies of the notice attached as an
appendi x hereto. Such posting shall be naintained fdr a period
of thirty (30) consecutive work days. Reasonabl e steps shall be
taken to ensure that said notices are not reduced in size,
altered; defaced or covered by any other material.

3. Upon issuance of a final decision, make witten

notification of the actions taken to conply with the Order to the
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San Francisco Regional Director of the Public Enploynent
Rel ations Board in accord with the director's instructions.
Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacramento within
20 days of service of this Decision. In accordance with PERB
regul ati ons, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code Regs., tit. 8,
sec. 32300.) A docunent is considered "filed" when actually

recei ved before the close of business (5 p.m) on the |ast day

set for filing ". . .or when sent by telegraph or certified or
Express United States nmail, postmarked not |ater than the |ast
day set for filing . . . ." (See Cal. Code Regs., tit. 8,

sec. 32135; Code Cv. Proc, sec. 1013 shall apply.) Any
statenent of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this proceeding.
Proof of service shall acconpany each copy served on a party or
filed with the Board itself. (See Cal. Code Regs., tit. 8, secs.
32300, 32305 and 32140.)

Gary Gal l ery

Adm ni strative"Li aw Judge
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