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DECI SI ON

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed by
the Academic Professionals of California (APC to a proposed
decision (attached) by a PERB adm nistrative |aw judge (ALJ).
The ALJ dismi ssed APC s unfair practice charge which alleged that
the Trustees of the California State University (CSU violated
section 3571(a), (b) and (c) of the Hi gher Educati on Enpl oyer-
Enpl oyee Rel ations Act (HEERA)' by unilaterally inplenenting

'HEERA is codified at Governnent Code section 3560 et seq.
Unl ess otherwise indicated, all statutory references herein are
to the Governnment Code. Section 3571 states, in pertinent part:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(a) Inmpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce



changes in the parties' grievance and arbitration procedure
wi t hout providing APCwith notice or the opportunity to
negoti at e.

The Board has reviewed the entire record in this case
including the ALJ's proposed decision and the filings of the
parties. The Board finds the ALJ's findings of fact and
conclusions of law to be free of prejudicial error and hereby
adopts themas the decision of the Board itself consistent with
the follow ng discussion.

DI SCUSSI ON

As noted by the ALJ, APC has failed to establish that CSU s
conduct in this case constitutes a change in the parties’
established grievance and arbitration procedure which breached
their witten agreenent or established past practice. Therefore,
the Board's standard for analyzing alleged unilateral changes has

not been net. (Gant Joint Union Hi gh School District (1982)

PERB Deci sion No. 196; _Pajaro Valley Unified School District

(1978) PERB Deci sion No. 51.)
APC s argunment that this case involves a distinctive variety

of unilateral change, repudiation of a contractual provision, is

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
thi s subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative.



wi thout nerit. This case involves a dispute over the processing
and arbitrability of specific grievances under the parties’

col l ective bargai ning agreenent (CBA). CSU took the consi stent

| egal position, based on its interpretation of the rel evant CBA
provi sions and applicable |egal precedent under HEERA; that it
had no obligation to arbitrate the grievances in question.

Mai nt enance of that |egal position does not constitute a

uni | ateral change. (Haci enda La Puente Unified School District

(1997) PERB Deci sion No. 1187.)

The Board notes that HEERA section 3563.2(b)? provides that
PERB has no authority to enforce the parties' CBA.  Further,
HEERA section 3589(b)® specifically provides that a dispute based
on an alleged refusal to proceed to arbitration pursuant to a CBA

provi sion may be pursued in court.

’Section 3563.2(b) states:

(b) The Board shall not have authority to
enforce agreenents between the parties, and
shall not issue a conplaint on any charge
based on all eged violation of such an
agreenent that would not also constitute an
unfair practice under this chapter.

3Secti on 3589(b) states:

(b) Where a party to a nmenorandum of
understanding is aggrieved by the failure,
negl ect, or refusal of the other party to
proceed to arbitration pursuant to the
procedures provided therefor in the

menor andum the aggrieved party may bring
proceedi ngs pursuant to Title 9 (commencing
with Section 1280) of Part 3 of the Code of
Gvil Procedure for a court order directing
that the arbitration proceed pursuant to the
procedures provided therefor in such

menor andum of under st andi ng.
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ORDER
The unfair practice charge and conplaint in Case

NO. LA-CE-465-H are hereby D SM SSED W THOUT LEAVE TO AMEND.,

Menmbers Johnson and Amador joined in this Decision.
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Appearances: Edward Purcell, Consultant, for Academ c

Professionals of California; WIIliamKnight, University Counsel
for Trustees of the California State University.

Proposed Decision by Fred D Orazio, Admnistrative Law Judge.
PROCEDURAL HI STORY

A union contends here that the university unilaterally
i mpl emented changes in the grievance and arbitration procedure
wi t hout providing notice or an opportunity to negoti ate.
Specifically, the union contends that the university unlawully
refused to process three grievances filed when no collective
bar gai ni ng agreement was in effect, and inposed a nunber of other
changes related to the selection of arbitrators and the union's
standing to pursue certain grievances.

The university responds that it had no legal duty to process
the grievances because they were filed when no agreenent was in
effect, and the case concerns a nere arbitrability dispute that
is nore appropriately resolved through the negotiated procedure

or in court.



The Academ c Professionals of California (APC) conmenced
this action on Septenber 20, 1996, by filing an unfair practice
charge against the Trustees of the California State University
(CSU). On Cctober 25, 1996, the Ofice of the General Counsel of
the Public Enploynment Relations Board (PERB or Board) issued a
complaint alleging that CSU unilaterally changed its grievance
processing policy by refusing to arbitrate several grievances.
This conduct, the conplaint alleges, violated the Hi gher
Educati on Enpl oyer - Enpl oyee Rel ati ons Act (HEERA) section 3571
(c), (a), and (b).?

CSU answered the conpl ai nt on Novenber 18, 1996, generally
denying the allegations and asserting an affirmative defense that

t he conplaint concerns a contract dispute, not a change in

'HEERA is codified at Government Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Governnment Code. Section 3571 states:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
thi s subdivision, "enployee" includes an
applicant for enploynent or reenpl oynent.

(b) Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to engage in nmeeting and
conferring with an exclusive representative.



policy. Denials and defenses will be addressed bel ow, as
necessary.

An informal conference was conducted by a PERB
adm ni strative | aw judge on Novenber 12, 1996, but the dispute
was not resolved. A formal hearing was conducted by
Adm ni strative Law Judge W Jean Thonmas in Los Angel es,
California, on February 13, 1997. Final briefs were submtted on
April 28, 1997.

Because of the sudden death of Adm nistrative Law Judge
Thomas, the case was reassigned to the undersigned adm nistrative
| aw j udge, pursuant to PERB Regul ati on section 32168(b), on
June 4, 1997.2

FINDI NGS OF FACT

Jurisdiction

APC is the exclusive representative of an appropriate unit
of enpfoyees (Unit 4, Academ c Support) w thin the neaning of
section 3562(c). CSU is a higher education enployer within the
meani ng of section 3562(h).

Negoti ati ons

APC and CSU were parties to a menorandum of understandi ng
(M), effective May 1, 1994, to June 30, 1995. In the spring of
1995, the parties began negotiations for a successor MOU. Before
the parties could agree to a new contract, the existing MOU

expired with no agreenent to continue its ternms. Eventually, the

’PERB regul ations are codified at California Code of
Regul ations, title 8, Part 111.



parti es reached agreenment on a new MOU, effective May 14, 1996,
to June 30, 1998. Thus, no MOU existed between June 30, 1995,
and May 14, 1996.

This dispute is about grievances filed during this interim
period. There was no discussion during the negotiations about
the processing of grievances filed during this period.

Article 10 of the new MOU contains a grievance and
arbitration procedure. Several rel evant sections in that article
were carried forward fromthe prior MOU w thout discussion.
These are as foll ows.

Section 10.1 defines a grievance as

[A witten allegation by a grievant that
there has been a violation, msapplication,
or msinterpretation of a specific term of
this Agreenent.

Section 10.6.c contains a procedure for resolving
arbitrability clainms. In relevant part, it provides:

If an arbitrability question exists, a two-

stage hearing will be required. The parties,

pursuant to the procedures described herein,

shall select an arbitrator to convene a

formal hearing and render a witten decision

relative to the question of arbitrability.
The section goes on to state that grievances found to be not
arbitrable "shall be deemed null and void." And grievances found
to be arbitrable shall undergo further processing before the
arbitrator on the merits.

Section 10.6 contains the procedure for selecting
arbitrators.

The parties shall attenpt to agree on a
nmut ual Iy acceptable arbitrator. | f agreenent
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on an arbitrator has not been reached within
sixty (60) days of the filing of the request
for arbitration, the Union may request the
American Arbitration Association supply a
[ist of seven (7) nanes pursuant to its
rules. If the Union fails to make such a
request of the AAAwithin ninety (90) days of
the filing of the request for arbitration,
the request for arbitration shall be

consi dered wi thdrawn and the grievances
resol ved.

Section 10.15 addresses grievances filed prior to the
effective date of the MOU. It states:

The processing of grievances filed and
unresol ved prior to the effective date of
this Agreement shall proceed under the
provi sions of the grievance procedure as
amended by this agreenent.

The only relevant provision in Article 10 added by the new
MOU concerns APC s right to file grievances in its own nane.
Section 10.1.e provides:

The term "grievant” as used in this Article
may refer to the Union when alleging a

gri evance on behalf of itself, or on behalf
of a unit nenber or group of unit nenbers.
The Union shall not grieve on behalf of unit
menbers who do not wi sh to pursue individua
grievances.

The Grievances

During the hiatus or "gap" between MOUs, three grievances
were filed on behalf of unit enployees. These are referred to in
the record as the "gap grievances."

Gievance No. 4-95-006: Although the exact date this

grievance was filed is not clear in the record, it is undisputed
that it was filed at CSU Fullerton sonetinme during the tinme no

MOU was in effect. The "grounds for grievance" statenent



attached to the original grievance states that "John Beisner, the
beneficiary of a |ong sequence of tenporary appointnments, since
sonetime this sumer has been performng Unit 4 bargaining unit
work while classified as an AOA and, nost recently, as an

Adm ni strator."

The grievance also stated that this assignnent violated the
recognition clause and posting requirenents for vacant positions
found in the MOU  As a renedy, the grievance appears to request
that CSU conmply with posting requirenents.

During the lower steps of the grievance procedure, CSU
rejected the grievance as not arbitrable because it was filed
when no MOU was in effect, as well as on other grounds. One of
the ot her grounds was that APC | acked standing to grieve
violations of Article 13 (Appointnents). Later, CSU added the
claimthat APC had failed to invoke the American Arbitration
Associ ation (AAA) procedure in a tinmely manner as required by the
MOU

On July 19, 1996, after APC pressed the matter to
arbitration, CSU reiterated its position that the matter was not
arbitrabl e because the grievance was filed when there was no MOU
in effect. CSU stated, noreover, that it had investigated the
matter and concl uded that the grievance was based on events that
took place during the period between MOUs.

Gievance No. 4-95-007: This grievance was filed at CSU

Ful l erton on Decenber 12, 1995. | amunable to deternine the

substance of this grievance fromthe grievance formitself, and



no attached "grounds for grievance" exists. However, a Level II
response from CSU states that the grievance alleged CSU

has mis-classified the four graduate students

who provide academ ¢ advi senent to students

in the Academ c Advisenment O fice. The

positions should be re-classified from

G aduate Assistant to Student Services

Prof essional, represented by APC (Article 1).

These students are doing Unit 4 bargaining

unit work. Increasing the nunber of student

assistants to do bargaining unit work

subsequent to a determination of a need for

i mplementing a layoff is a violation of

Article 17. These student assistants should

have been term nated instead of |aying off

Unit 4 enployees (Article 33). Substantial

| ayoffs occurred in Unit 4 in 1991.
According to the Level IIl response, the renmedy sought was a
posting of "SSP position(s)," reclassification of "GAs to SSP in
Academ ¢ Advi senent,” and recall of laid off Unit 4 enpl oyees.

The Level 111 response rejected the grievance on the nerits
and denied APC s standing to grieve violations of Article 17
(Assi gnnment / Reassi gnnent). Later, CSU took the position that APC
had failed to invoke the AAA procedures in a tinmely manner.

APC again pressed the matter to arbitration. On July 19,
1996, CSU reiterated its position that the grievance was not
arbitrable because it was filed during a time no MOU was in
effect, and it was based on events that took place when no MOU

was in effect.

G ievance No. 4-96-003: This grievance was filed at CSU
Ponona on January 4, 1996. It alleged that the Ponbna canpus, at

the chancellor's direction, had not allowed certain Unit 4

enpl oyees "to use extra days worked in advance to repl ace



schedul ed days of canpus closure during the 1995 Chri stmas

cl osure when there were an insufficient nunber of holidays
schedul ed to be observed during the closure.”™ This action, the
grievance alleged, was contrary to an established practice at
Ponona.

The grievance, too, was rejected during the |ower stages of
the grievance procedure on grounds simlar to those raised in the
earlier grievances and APC sought arbitration. On AugUst 14,
1996, CSU again clainmed the grievance was not arbitrable because
it was filed when no MOU was in effect and it was based on events
that took place when no MOU was in effect.

After the successor MOU took effect on May 14, 1996, APC
filed a fourth grievance, on Septenber 9, 1996. This grievance,
known as the "statewide grievance," alleged that CSU s refusal to
arbitrate the gap grievances violated the MOU. The grievance was
anbi guous (it addressed only the Ponobna grievance specifically
and referred to "other APC cases"”) and CSU responded accordi ngly,
but its position did not change.

APC filed the instant charge on Septenber 20, 1996. After
the parties participated in an informal conference with a PERB
adm nistrative law judge, CSUnodified its position. 1In a
Decenber 20, 1996, letter to APC, Enpl oyee Rel ati ons Speci ali st
Bruce G bson stated that CSU was willing to arbitrate Gievance
Nos. 4-95-006, 4-95-007, and 4-96-003. |In the letter, M. G bson
agreed to select arbitrators for these cases "to decide the

arbitrability questions that have been raised (including but not



l[imted to) the issue of whether events that occurred when no MOU
was in effect are arbitrable.” As of the date of hearing, the
parties were in the process of selecting arbitrators through the
AAA.

M. G bson conceded in his testinony that the statew de
gri evance was not processed. In his view, the renedy requested
by APC had al ready been granted with CSU s decision to arbitrate
the gap grievances.

M. Gbson testified about the rationale for CSUs initia
stance in refusing to process the gap grievances. He said CSU
refused to submt the gap grievances to arbitration because the
case |aw under HEERA does not require an enployer to arbitrate
gri evances when there is no collective bargaining agreenent in
effect at the tinme the grievances are filed. CSU believed that
nothing in section 10.15 of the new MOU altered that genera
rule, M. Gbson testified. Mreover, M. G bson said, a valid
"grievance," as that termis defined in section 10.1 of the MO,
could not exist when there was no agreenment in effect.

1SSUE

Whet her CSU unil aterally changed the practice under which it
processed grievances to arbitration wthout giving APC notice and
an opportunity to negotiate?‘

CONCLUSI ONS OF LAW

The theory of APC s case is one of unilateral change in

processing grievances to arbitration. APC argues that CSU s

refusal to process the gap grievances to arbitration constituted



a unilateral change in the grievance and arbitration procedure
and had the effect of repudiating certain provisions in the MOU.

APC al so contends that CSU changed its grievance processing
procedures by creating a host of other procedural issues. Anpng
these are CSU s denial of the grievances on grounds that APC had
no standing to grieve designated articles in the MOU, CSU s
failure to respond to APC s list of proposed arbitrators, and
CSU s contention that APC had not invoked AAA procedures in a
timely manner.

In addition, APC argues that CSU has flatly refused to
process the so-called statew de grievance. This refusal, APC
argues, deviated from established grievance processing procedures
and thus repudi ated the MOU.

In response, CSU first argues that it had no duty to
arbitrate the gap grievances because they were filed when no
.agreenent was in effect and they were based on events that took
pl ace when no agreenent was in effect. CSU next argues that this
charge presents a nere arbitrability dispute under the collective
bar gai ni ng agreenent and "the unfair practice procedure does not
exist to sinply cure contractual breaches."” Lastly, CSU argues
that this matter bel ongs before an arbitrator or a court pursuant

to section 3589.°3

®HEERA, section 3589 states in relevant part:

(b) Where a party to a nenorandum of
understanding is aggrieved by the failure,
negl ect, or refusal of the other party to
proceed to arbitration pursuant to the
procedures provided therefor in the

10



An enployer's unilateral change in terns and conditions of
enpl oynent within the scope of representation is, absent a valid
defense, a per se refusal to negotiate and violative of section

3571(c). (Regents of the University of California (1985) PERB

Deci sion No. 520-H, Pajaro_Valley Unified School District (1978)

PERB Deci sion No. 51 (Pajaro Valley).)

To prevail on a conplaint of unilateral change, the charging
party nust establish by a preponderance of the evidence that (1)
the enpl oyer breached or altered the party's witten agreenent or
own established past practice; (2) such action was taken w thout
giving the exclusive representative notice or an opportunity to
bargai n over the change; (3) the change is not nerely an isol ated
breach of the contract, but anmpbunts to a change of policy (i.e.,
having a generalized effect or continuing inpact upon bargaining
unit menbers' terns and conditions of enploynent); and (4) the
change in policy concerns a matter within the scope of

representation. (Gant Joint Union High School District (1982)

"PERB Decision No. 196 (Grant); see also Pajaro Valley; Davis
Unified School District, et al. (1980) PERB Decision No. 116.)

The actions taken by CSU in processing the grievances at

i ssue here do not neet the requirenents of the Gant test. As

menor andum the aggrieved party may bring
proceedi ngs pursuant to Title 9 (comrencing
with Section 1280) of Part 3 of the Code of
G vil Procedure for a court order directing
that the arbitration proceed pursuant to the
procedures provided therefor in such

menor andum of under st andi ng.

11



expl ai ned bel ow, the evidence cannot reasonably be construed as
anounting to a change in an established grievance and arbitration
pr ocedur e.

A past practice is one that is wdely recognized as (1)
unequi vocal ; (2) clearly enunciated and acted upon; and (3)
readi |y ascertai nable over a reasonable period of tine as a fixed
and established practice accepted by both parties. (Haci enda
La Puente Unified School District (1997) PERB Deci sion No. 1186,

adopti ng proposed decision of admnistrative |aw judge at 20 PERC
Para. 27116, p. 359.) On another occasion, the Board observed
that a past practice is one that is "regular and consistent" or

"historic and accepted."” (Pajaro Valley, at pp. 6-10.)

The record evidence sinply does not support the conclusion
that such a practice existed or that CSU s conduct changed any
practice. CSU s various responses to the gap grievances cannot
realistically be described as a change in grievance processing
procedures. Consistent wth M. G bson's testinony, they are
nore accurately characterized as responses based on a consi dered
| egal position that CSU had no duty to arbitrate the gap
gri evances because they were filed when no MOU was in effect and
t hey were basea on events that took place when no agreenent was

ineffect.?

“G ven the evidence about these grievances in the record,
this position was certainly arguable. Even APC concedes in its
brief that a "colorable clainf existed that, prior to the
effective date of the successor MOU, CSU had no duty to arbitrate
the gap grievances.

12



The right to file and arbitrate post-contract grievances is
not automatic. PERB has held that arbitration clauses do not
continue in effect after expiration of a collective bargaining
agreenent except for disputes that: (1) involve facts and
occurrences that arose before expiration; (2) involve post-
expi ration conduct that infringes on rights accrued or vested
under the agreenent; or (3) under normal principles of contract
interpretation, survive expiration of the agreenent. (State of

California (Departnment of Youth Authority) (1992) PERB Deci sion

No. 962-S (Youth Authority).)

Therefore, it is by no neans clear on this record that APC

had a right under Youth Authority to arbitrate the gap

grievances. However, this proposed decision does not address the
underlying arbitrability clains, for that issue is not before ne.
Questions of arbitrability are expressly reserved for the
arbitrator under Article 10. The conplaint here accuses CSU of a
uni l ateral change in the way it processed the grievances. An
enpl oyer does not commt a unilateral change when it nerely takes
a legal position contrary to that advanced by the union. (See

Haci enda La Puente Unified School District (1997) PERB Deci sion

No. 1187, adopting proposed decision of admnistrative |aw judge

at 20 PERC Para. 27090, p. 277 (Hacienda La Puente).)

Further, evidence of an established practice that
specifically covered processing grievances when no MOU was in
effect is lacking. The main reference in the record to such a

practice is found in a declaration submtted by Edward Purcell,

13



APC representative and chief negotiator, wherein he stated.”

No contract, or agreed upon contract
extensi on existed between the Parties for the
period June 30, 1992 through May 1, 1994.
During that period, CSU processed APC
grievances and arbitration requests as
provi ded for under the terns of the expired
contract. One exanple of this practice is
the grievance of Judith Peters (CSU Fresno)
whi ch was processed in the Chancellor's

O fice on Decenber 3, 1992 and heard on its
merits in arbitration without arbitrability
chal | enge on June 17, 1993.

This testinony does not establish a practice of grievance
processing when no MU is in effect. The testinony cites only
one exanple, and there is no indication if any of the grievances
al | egedly processed during the 1992-94 period fell w thin any of

the Youth Authority exceptions. Further, CSU produced a copy of

the Judith Peters grievance. It indicated the grievance was
filed on June 29, 1992, prior to the expiration of the MOU

In addition, argunments that CSU s challenge to APC s
standing to grieve certain articles, failure to respond to APC s
proposed list of arbitrators, and failure to invoke AAA
procedures are matters nore appropriately resol ved under the
agreenent. \While the Board has authority to interpret collective
bargai ni ng agreenents to determne if the Act has been viol at ed,
not every contract breach violates the Act. As the Board has
observed:

.o Such a breach nmust anount to a change
of policy, not nerely a default in a

M. Purcell also served as APC representative at the
heari ng and was avail able for cross exam nation on the
decl arati on.

14



contractual obligation, before it constitutes
a duty to bargain. This distinction is
crucial. A change in policy has, by
definition, a generalized effect or

conti nuing inpact upon the terns and

condi tions of enploynent of bargaining unit
menbers. On the other hand, when an enpl oyer
unilaterally breaches an agreenent w thout
instituting a new policy of general
application or continuing effect, its
conduct, though renedi able through the

courts or arbitration, does not violate the

Act. . . . [@ant, at p. 9]

The evidence does not show that CSU engaged in an ongoing
pattern of obstructing the grievance and arbitration procedure or
ot herwi se deviated froma well established practice for
processing grievances. The evidence shows only that CSU took
positions during the grievances contrary to those advanced by
APC. It bears repeating that an enpl oyer does not conmt a
uni l ateral change and thus violate the Act solely by taking
positions that are contrary to those adopted by a union.

Therefore, it cannot be concluded that CSU has violated the
Act merely because it took contrary positions associated with
i ssues such as APC standing to grieve, selecting arbitrators, and
the like. If disputes in these areas exist, they are nore
appropriately resol ved under the procedures established in the

MOU. (See Hacienda La Puente; Baldwin Park Unified Schoo

District (1979) PERB Decision No. 92 (Baldwin Park).)

The new MOU took effect on May 14, 1996. Section 10.15
provided that "the processing of grievances filed and unresol ved
prior to the effective date of this Agreenent shall proceed under

the provisions of the grievance procedure as anended by this

15



Agreenent." Initially, CSUr renained fixed in its decision not to
arbitrate the gap grievances. On July 19, 1996, it reiterated
its position with respect to the Fullerton grievances (Q&ievance
Nos. 4-95-006 and 4-95-007). And on August 14, 1996, it
reiterated its position with respect to the Ponbna grievance
(Gievance No. 4-96-003) .

This unfair practice was filed on Septenber 20, 1996, and an
informal settlenent conference followed. Shortly thereafter, on
Decenber 20, 1996, CSU agreed to submt the gap grievances to
arbitration. Presumably its decision to do so was based on
section 10.15 of the new MOU.

As | have determ ned earlier, CSU s conduct prior to May 14,
1996, was based on an arguable |egal position adopted when no MOU
was in effect and did not constitute a unilateral change. CSU
held this position for several nonths after the new MOU becane
effective in May 1996, before agreeing to arbitrate the
gri evances. It was not until APC filed the instant charge that
CSU nodified its positioh. However, this does not detract from
t he conclusion reached earlier that CSU has comm tted no
uni | ateral change and there has been no HEERA vi ol ati on.

Assum ng for argunent's sake that CSU had a duty to
arbitrate the grievances after the new MOU took effect, its
conduct after May 14, 1996, nmmy have caused sone delay in
processing the grievances. However, delays in grievance
processi ng are not unconmon. More inportantly, the conplaint in

this case does not address the question of delay. It concerns

16



the allegation that CSU has unilaterally changed the practice
used to process and arbitrate grievances. As discussed above,
that has not happened. |If anything, CSU has adopted a position
inline with the contractual requirenents. Al indications in
the record are that the grievances are being processed before an
arbitrator who will decide the arbitrability clains in accordance
with the procedure agreed to by the parties in section 10.6.c of
t he MOU. | decline to find a unilateral change on these facts.

APC raises essentially the sane argunents with respect to
CSU s failure to respond and process the statew de grievance. At
the hearing, CSU dismssed this claimas involving a noot point
because it had already agreed to arbitrate the gap grievances.
Counsel for CSU characterized the statewi de grievance as a
"grievance on a grievance" or a "piling on grievance."

It is true that outright failure of an enployer to conply
with the steps in a negotiated grievance and arbitration
procedure may occur in ways that violate HEERA. (See e.qg.

Hacienda La Puente.) However, that has not occurred here.

The statewi de grievance, filed on Septenber 5, 1996,
protests CSU s refusal to process the gap grievances to
arbitration. As a renedy, it asks that CSU "agree to arbitrate
all cases in question.”™ The grievance was anbi guous and CSU
responded accordingly. However, even if CSU did not respond to
the grievance in the detail called for by the agreenent and
preferred by APC, such conduct does not itself constitute a

uni l ateral change in established practice. It is a mtter for
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resol uti on under the agreenent. (Hacienda La Puente; Baldwi n
Park.)

In addition, it cannot be overl ooked that, while CSU nay-
have not responded appropriately, it sumarily agreed to the
renmedy demanded by APC in the grievance. In view of these facts,
it cannot seriously be argued that the failure to process the
statew de grievance further constituted a unilateral change that
runs afoul of CSU s duty to bargain under HEERA.

CONCLUSI ON

Based on the foregoing findings of fact, conclusions of |aw,
and the entire record herein, the conplaint in Unfair Practice

Case No. LA-CE-465-H, Academic Professionals of California v.

California State University, is hereby dism ssed.

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenment of exceptions with the
Board itself at the headquarters office in Sacramento within
20 days of service of this Decision. I n accordance with PERB
regul ations, the statenment of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code Regs., tit. 8,
sec. 32300.) A document is considered "filed" when actually

recei ved before the close of business (5 p.m) on the |ast day

set for filing ". . .or when sent by telegraph or certified or
Express United States mail, postmarked not later than the |ast
day set for filing . . . ." (See Cal. Code Regs., tit. 8,
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sec. 32135; Code Cv. Proc, sec. 1013 shall apply.) Any
statenent of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this proceedi ng.
Proof of service shall acconpany each copy served on a party or
filed wth the Board itself. (See Cal. Code Regs., tit. 8, secs,
32300, 32305 and 32140.)

FRED D ORAZI O
Adm ni strative Law Judge
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