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Appearances: Annette Degl ow, on her own behal f; Law Ofices of
Robert J. Bezenmek by AdamH. Birnhak, Attorney, for Los Rios
Col | ege Federation of Teachers/ CFT/ AFT/ Local 2279.
Bef ore Caffrey, Chairnman; Amador and Jackson, Menbers.
DECI SI_ ON AND ORDER

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (Board) on appeal by Annette Degl ow
(Deglow) of a Board agent's dism ssal (attached) of her unfair
practice charge. 1In her charge, Deglow alleged that the Los Rios
Col | ege Federation of Teachers/ CFT/ AFT/ Local 2279 (Federation)
breached the duty of fair representation guaranteed by section

3544.9 of the Educational Enploynment Rel ations Act (EERA) thereby
vi ol ati ng EERA section 3543.6(b).*

'EERA is codified at Governnent Code section 3540 et seq.
Section 3544.9 states: '

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative for
the purpose of neeting and negotiating shal
fairly represent each and every enployee in
the appropriate unit.

Section 3543.6 states, in pertinent part:



The Board has reviewed the entire record in this case
i ncluding Deglow s original and anmended unfair practice charge,
the Board agent's warning and dismssal letters, Deglow s appeal
and the Federation's response. The Board finds the warning and
dismssal letters to be free of prejudicial error and adopts them
as the decision of the Board itself.

The unfair practice charge in Case No. SA-CO 387 is

DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Amador and Jackson joined in this Decision.

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

Sept enber 24, 1997

Annette Barudoni Degl ow

Re: Annette Deglowv. Los R os College Federation of
Teacher s/ CG-T/ AFT/ Local 2279 :
WUnfair Practice Charge No. SA QO 387
DI SM SSAL LETTER

Dear Ms. Degl ow

You filed the above-referenced charge on March 20, 1997. You
anended that charge on April 14, July 7, and on Septenber 19,
1997. Essentially, you allege a violation of the duty of fair
agg;esentation. W discussed this matter in ny office on July 2,

| indicated to you, in ny attached |letter dated August 8, 1997,
that the above-referenced charge did not state a prima facie
case. You were advised that, If there were any factual

| naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should amend the
charge. You were further advised that, unless you anended the
charge to state a prinma facie case or wthdrew it prior to August
15, 1997, the charge woul d be di sm ssed.

You were granted an extension of tine in order to secure a copy
of your testinony at the July 10, 1997 PERB Board neeting, and a
copy of the docunent that you referenced in your testinony at
that tine. | received a copy of your third amended charge on
Sept enber 19, 1997.

In that charge, you continue to disagree with the Los Rios
Community College Dstrict (Dstrict) and Los R os Coll ege
Federati on of Teachers' (LRCFT) interpretation of the collective
bar gai ni ng agreenent. You contend that you shoul d not be
required to work as an instructor for a thirty formul a hour bl ock
(one full-time year equivalent) after placenent on the step 13
salary level in order to nove to step 14. You argue that you
shoul d be granted step 14 on the basis that you had accunul at ed
nore than twenty-four years of service credit by the start of the
1996- 97 academ c year. You contend that the contrary
interpretation of the collective bargai ning agreenent does not
conpensate you adequately for service provided and will i npact
your retirenent benefits. You believe that the union's
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interpretation of the collective bargaining agreenent is
notivated by your past protected activity, including the filing
of unfair practice charges agai nst the union. However, for the
reasons stated in ny letter of August 8, 1997, you have not
denonstrated discrimnation and this allegation nust be

di sm ssed.

The new i nformati on which you provided in your third anmended
charge regards an article witten by Alan Frey, a comunit
col l ege consultant of the California Teachers Association (CTA).
You state that -you are an active nenber of a CTA affiliate, the
Los R os Teachers Association, CTA/NEA The publication in which
M. Frey's article appeared was delivered to your hone.

CTA is a rival organization which has in the past attenpted to
decertify the LRCFT as the exclusive bargai ning agent at the
Dstrict. Inthe article, Frey is critical of certain actions
taken by union |eadership at several community colleges. At one
poi nt he states,

I n yet another college, the union |eadership
becane so obsessed wth its hatred of a
faculty nenber that it spent tens of

t housands of dollars fighting the nmenber
rather than advocating on her behalf. In
this case, the phenonenal anounts of noney
and tine spent, could have, w th the proper
union attitude, resulted in a settlenent of
the issue years ago.

You state that Frey's office verified that in the above
quot ati on, he was referencing your situation.

You contend that the substance of Frey's article: "denonstrates
and docunents that a reasonabl e person has in fact concl uded that
the Federation's refusal to represent Deglow in dealing with her
enpl oyer is notivated b% the Federation's need to inpose sanction
upon Degl ow because of her exercise of protected EERA
activities.”

However, Frey's coments in the above article do not constitute
new facts which denmonstrate a violation of the duty of fair
representation. Rather, they appear to be an opinion or
criticismof an enployee of a rival |abor organization.
Additionally, Frey's general remarks do not address the specific
facts upon which this charge is based. Accordingly, they do not
- serve as the additional facts which would correct the -
.deficiencies in your charge which were explained in ny letter of
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August 8, 1997. For the reasons given in this |letter and ny
| etter of August 8, 1997, your charge nust be di sm ssed.

Raht to Appeal

Pursuant to Public EnPIo%nent Rel ati ons Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Ci. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the cl ose of business (5 p.m) or sent bz t el egr aph,
certified or Express United States nail postmarked no |ater

than the last date set for filing. (Cal. Code of Regs., tit. 8

sec. 32135.) Code of Gvil Procedure section 1013 shall apply.'
The Board's address is:

Publ i ¢ Enpl oynment Rel ations Board

1031 18th Street
Sacranent o, CA 95814

If you file a timely aPpeaI of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days follow ng the date of service of the appeal. (Ca. Code of
Regs., tit. 8, sec. 32635(b).)

Service

Al docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

nust acconpany each copy of a docunment served upon a party or
filedwth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the requiréd contents and a sanple form) The
document will be considered properly "served" when personally

delivered or deposited in the first-class mail, postage paid and
properl|y addressed.

Ext ensi on of Tine

A request for an extension of tine, in which to file a docunent
with the Board itself, nust be inwiting and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
B05|t|on of each other party regarding the extension, and shal
~be acconpani ed by -proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Final Date

|f no appeal is filed within the specified time limts, the
dismssal will become final when the time limts have expired.

Si ncerely,

ROBERT THOWPSON
Deputy CGeneral GCounsel

BERNARD MCMONI GLE
Regi onal Attorney

At t achmrent
cc: AdamBirnhak, Esquire
BMC. eke
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Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

August 8, 1997
Annette Barudoni Degl ow

Re: Annette Deglowv. Los R os Col | ege Federati on of
E‘ﬁ?cheraa——ﬁ Al—‘l'&.ocal 2279SA o0 28
air actice Charge No. c 7
VARN NG LETTER

Dear Ms. Degl ow

You filed the above-referenced charge on March 20, 1997. You
amended that charge on April 14, and again on July 7, 1997.
Essentially, you allege a violation of the duty of fair
Eepgsggnta’[ion. VW discussed this matter in ny office on July

On Septenber 9, 1996, you contacted Personnel Services at the
Los R os Communi t?/ Col lege District (Dstrict) regarding your
sal ary schedul e pl acenent and possi bl e advancenent from d ass
|V step 13 to step 14. On Septenber 9, 1996, you received a
letter fromMary T. Jones, Director of Personnel Services. In
that letter, Jones referred you to Article 2 section 2.5 of the
col | ective bargai ning agreenent between the D strict and the
Los R os ol |l ege Federation of Teachers (LRCFT or Federation).
She quoted section 2.5.4 which states:

As of July 1, 1996, step placenent shall
occur at the beginning of a senester

foll owing conpletion of the required thirty
(30) formula hour block which has been
achieved fromthe |ast effective date of
step advancenent .

Jones noted that your |ast step advancenent was effective
retroactive to the 1994/95 academ c Year and that your teaching
|load is forty percent (40% of a full-time teaching position.
Jones concl uded that based on this part-tine teaching schedul e
you woul d be eligi ble for placenment on step 14 at the begi nning
of the spring 1997 senester.  Jones stated, "A that time, you
wi || have conpleted the equival ent of a one hundred percent
(100% assignnent while on step 13."

On or about Cctober 7, 1996, you filed a grievance asserting
your right to placenent on step 14 of the negotiated salary
schedul e that 1s part of the collective bargai ning agreenent
between the Federation and the District. That agreenent is
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effective July 1, 1996 to June 30, 1999. Article 2 Salaries
states in relevant part:

Section 2.5.1 (previously section 3.1)
Regul ar faculty enpl oyees, part-tine
tenured enpl oyees, and tenporary faculty
enFonees enpl oyed by the District before
Ju y 1, 1980, and with continued enpl oynent
and/or rights Fall Senester 1980, w |
retain step placenent on the appropriate
Sal ary Schedule A until additional step

pl acenent is earned in accordance wth
2.5.3 or 2.5.4.

According to your charge, simlar [anguage is found in

negoti ated agreenents dating back to at |east 1980. During
this entire tine %ou have been a part-tine tenured enpl oyee and
the District has based your salary progression on your part-
time status. You contend that the District is incorrect inits
position that you do not qualify for step 14 of the salary
schedul e. You base this contention in part on your reading of
a 1981 arbitration decision granting you a specific |evel of
tenure for purposes of the salary schedul e and a court decision
fromthat sane tine frane which you state "validated the
arbitration findings in favor of Deglow and agai nst the
Dstrict."” You state that within the findings and decision of
the arbitration award was a confirnation that, as of 1980, you
were entitled to eighteen years of longevity steps. As of the
1994- 95 school year you had 23.60 years of service credit.

You contend in your second anended charge that all certificated
enpl oyees, regardl ess of their date of hire or their age and -
classification, should proceed through the salarg schedul e
based on years of training and experience. You believe that
based on your years of experience, you have an absol ute right
to the maxi numstep of the salary schedule until such tine that
t he maxi num step exceeds your total years of service credit.

You also contend that it is not true that all tenured track
facul ty nmust conplete the equivalent of thirty (3 0)
instructional .hours on a step before .advanci ng.. An-instructor
new to the salary schedule can retain and transfer up to six
(6) years of accumul ated service credit/experience. A faculty
menber who noves fromone class to another by virtue of

I ncreased education may advance multiple steps. You cite
exanpl es, in 1984 and 1985, wherein certain enpl oyees gai ned as
nany as nine steps at one tinme in advancenent.

: etter of Cctober 9, 1996, you were informed by the LRCFT
that it would represent you in the grievance. However, the
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Federation did state that it had not had an opportunity to
anal yze the grievance and that representati on should not be
construed to nean that the Federation believed that the
grievance had nerit. By letter of Novenber 19, 1996, LRCFT
stated that it would represent you at the Dstrict |eve
grievance hearing. However, the Federation also stated that
"unl ess new evi dence was presented or new argunents were
devel oped, the Federation believes that no contractual _
viol ations have occurred as a result of the Dstrict's action
of not placing you on the new top of the Salary Schedule A
According to the agreenment (Article 2, Section 2.5.3 and
2.5.4), all tenure track faculty nust conpl ete the equival ent
of thirty instructional hours to be eligible for step pl acenent
service credit." The Federation also stated its belief that
the 1981 Board of Review decision did not address your
ggﬂthnring pl acenment on the maxi numstep of the Salary

edul e. :

By letter of Decenber 10, 1996, you were advised that the
Federation's Executive Board woul d consi der whether to nove
your grievance to a Board of Review (arbitration) inits
December 11, 1996 neeting. At that neeting you had an
opportunity to address the Executive Board and expl ain your
posi tion.

By letter of Decenber 13, 1996, Robert Perrone, the Executive
D rector of the Federation, inforned you that the Executive
Board had voted not to take your grievance to a Board of

Review He explained the Federation's position that the 1981
Board of Review decision did not give you year for year service
credit into perpetuity. He stated that service credits nust be
earned in conformty with the collective bargai ni ng agreenent :
| anguage whi ch covers part-tine tenured faculty. He also
expl ai ned why %our arguments that the Dstrict had

di scri mnated based on age, gender and race in applying the
salary schedule did not have nerit.

You agai n addressed the Federation Executive Board regardi ng
this matter on January 29, 1997, providing in advance "a copy
of the historical record.” On March 26, 1997, you received a
| etter from.the Federation-indicating that .the Executive Board
had voted to uphold its decision not to take your grievance to
a Board of Review for the reasons stated in the Decenber 13,
1996 letter. You allege that this denial of the Board of
Review vi ol ates the Federation's duty of fair representation.

The violation of the duty of fair representation occurs when an
--exclusive -representative union exhibits arbitrary, _
discrimnatory or bad faith conduct toward a union nenber in
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representing that menber in a matter arising out of the

coll ective bargalnlng rel ati onship. (Sacramento City Teachers
Lati Fann (1984) PERB Decision No. 428.)

Accordingly, PERB wi Il dismss a charge that the duty of fair
representati on has been breached by a refusal to take a
grievance to arbitration if the union nakes a reasonable
determ nati on that the grievance |acks nerit. (Los Angel es
Unified School District (1985) PERB Decision No. 526.) In
determ ni ng whet her such a reasonabl e determ nati on has been
made the Board does not determ ne whether the union's
assessnent was correct, but only whether that determ nation had
a rational basis or was based on reasons that were arbitrary or
based upon invidious discrimnation. (Sacranmento City
Teachers Association. supra.) Section 2.5 on its face,

appears to grant part-tinme faculty the rlght to advance one
step only after conpleting a thirty instructional hour bl ock.
Because you had not conpleted this anmount of instruction while
at step 13, the LRCFT believed you were not entitled to step
14. The Federation appears to have nade a reasonable

determ nation that your grievance |acked nerit. Accordingly
this allegation is dismssed.

You have not only alleged that LRCFT's action in this matter
was unreasonable, but that in fact it is discrimnatory based
on your protected activity. It is true that you have engaged
in protected activity by filing numerous unfair practice
charges agai nst the Federation over the years. However, to
denonstrate illegal discrimnation it nmust be denonstrated that
t he Federation was notivated by your protected activity. (See
Novato Unified School District (1982) PERB Decision 210.) Such
notivation can be inferred fromcircunstantial evidence such as
timng plus disparate treatnment of an enpl oyee. (Novat o, -
supra.) However, in this case there has been no disparate
treatment or other circunstantial evidence denonstrated by the
Federation's refusal. No inproper notive is denonstrated by
the LRCFT's refusal to proceed to arbitration under a theory
which it reasonably considers insupportable. Accordingly, this
al l egation nust al so be dism ssed.

For these reasons the charge, as presently witten, does not
state a prim facie .case. . If. there,are.any factual

inaccuracies in this letter or additional facts which would
correct the deficiencies explained above, please anmend the
charge. The anended charge should be prepared on a standard
PERB unfair practice charge form clearly |abeled Third Amended
Charge. contain all the facts and allegations you wi sh to make,
and be signed under penalty of perjury by the charging party.
The anended charge nust- be served on the respondent and the
original proof of service nust be filed with PERB. [f I do not
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recei ve an anmended charge or wi thdrawal fromyou before August
15, 1997, | shall dismss your charge. [|f you have any
guestions, please call ne at (916) 322-3198, extension 355.

Sincerely,

Bernard McMoni gl e
Regi onal Attorney

BMC: eke



