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DECI SI ON

DYER, Menber: This case cones before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
Cakdal e Union Elenentary School District (D strict) to a Board
adm ni strative |law judge's (ALJ) proposed decision. In his
proposed decision, the ALJ held that the District violated
section 3543.5(a) and (b) of the Educational Enploynent Rel ations

Act (EERA)! when it disciplined Denise Bianchi (Bianchi) for

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references herein are
to the Governnent Code. Section 3543.5 provides, in relevant
part:

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals



reporting alleged safety violations to a third party and for
al | egedly harassing a co-worker and di scussing union business
during work hours.
The Board has reviewed the entire record in this case,
i ncluding the proposed decision, the hearing transcript, the
District's exceptions and the California School Enpl oyees
Association and its Oakdale Elenmentary Chapter 685's
(Associ ation) response thereto. For the reasons that follow, the
Board finds that the District's actions violated section
3543.5(a) and (b) of the EERA
PROCEDURAL _HI STORY
On Novenber 6, 1995, the Association filed an unfair
practice charge in Case No. SA-CE-1703. The District responded
to the charge on Decenber 4, 1995. On January 16, 1996, the PERB
Ofice of the General Counsel issued a conplaint on the charge.
-The conplaint alleged that the District violated EERA section
3543.5(a) and (b) when it took adverse action agai nst Bi anch
because of her exercise of EERA-protected rights. The District
answered the conplaint on February 5, 1996.

The ALJ held a fornmal hearing on June 26,'1996 and issued

on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees ‘because of ‘their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.
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hi s proposed decision on October 31, 1996. The District filed
exceptions to that proposed decision on Novenber 12, 1996. The
Associ ati on responded to those exceptions on Novenber 25, 1996.
EACTS |

The District is a public school enployer within the nmeaning
of EERA section 3540.1(k). The Association is an enpl oyee
organi zati on and the exclusive representative of an appropriate
unit of enployees within the nmeaning of EERA section 3540.1(d)
and (e). Bianchi is an enployee within the nmeani ng of EERA

section 3540.1(j) .2

2Section 3540.1 provides, in relevant part:
As used in this chapter:

(d) "Enpl oyee organization" neans any

organi zati on which includes enployees of a
publ i c school enployer and which has as one
of its primary purposes representing those
enpl oyees in their relations with that public
school enpl oyer. " Enpl oyee organi zation"
shal|l also include any person such an

organi zation authorizes to act on its behalf.

(e) "Exclusive representative" neans the
enpl oyee organi zati on recogni zed or certified
as the exclusive negotiating representative
of certificated or classified enployees in an
appropriate unit of a public school enployer.

(j) "Public school enployee" or "enployee"
means any person enpl oyed by any public
school enpl oyer except persons el ected by
popul ar vote, persons appointed by the
Governor of this state, nanagenent enpl oyees,
and ~confidential ~enpl oyees. '

(k)  "Public school enployer"™ or "enployer"”
means the governing board of a school
district, a school district, a county board
of education, or a county superintendent of
school s.



The District and the Association are parties to a collective
bar gai ni ng agreenent (CBA). The CBA contains a grievance
procedure whi ch does not include binding arbitration. Article
XI'l of the CBA covers enployee safety. Article XlI|I provides, in
rel evant part:

12.1.1 The District will make a reasonabl e
effort to provide for each
enpl oyee' s safety.

12.1.2 Any enpl oyee who observes a wor ki ng
condi tion deened unsafe to
enpl oyees shall report such
condition to his/her inmediate

supervisor. The imrediate
supervisor will consider such

report pronptly.

12.1.6 No enpl oyees shall be in any way
di scrim nated against as a result
of reporting any unsafe conditions.

The District has enployed Bianchi for approximately 20
years. During the time period covered by the charge, Bianch
hel d the position of Secretary | in the office of the Principa
at Qakdal e Juni or Hi gh School (QJHS). Bianchi was the
Associ ation chapter president for the 1994 and 1995 cal endar
years.

During the 1995 cal endar year, QJHS Principal Kenneth Mei
(Meil) held periodic adm nistrative/staff neetings. Meil, QIHS
Assi stant Principal Richard Jones, Sharon Lenons (Lenons),
Carolyn Wight (Wight), and Association President Bianchi
attended these neetings. Théée meetings were informally

structured and were used to discuss current work itens or itens

of general interest or concern. Bianchi and other staff also



used these neetings to report safety concerns to Meil.
Safety_Menpran |
On April 13, 1995, Bianchi was working at the counter in the
Principal's office when a safety inspector fromthe District's
wor ker's conpensation insurance carrier (safety inspector)
approached. The inspector inforned Bianchi that he was there to
| ook for unsafe conditions at QJHS. Bianchi inforned the
i nspector that she was aware of a nunber of unsafe conditions at
the school. After extracting a prom se of anonymty, Bianch
provided a list of those conditions to the inspector. Bianch
testified that she requested anonymty because she feared
reprisal. The list contained the follow ng itens:
1. Doors shoul d have glass inserts to view
peopl e comng out as we often have "near
m ss" acci dents.

2. St orage room needs to be checked as
there are:

a. inadequate shel ves

b. itens stacked above cupboards
that are often opened

C. HEAVY | TEMS get stacked in
front of cupboards and nust be
shuffled around before
cabi nets can be opened.

3. Corners on desk too sharp. Constantly
brui sing knees on the drawers.

4. | nadequat e conputer protection: dare
screens, wist guards, etc. o

5. | nadequat e work space - too nuch on
desks, no storage . . . causes
acci dents.



6. Water in nurse's office is draining
out si de. (Not in covered sewage) Bl ood
products can be washed directly outside
of bui | di ng.

7. Students nmust vomt in a trash can
(while other students are present), as
there are no bathroons in the
nur se' s/ busi ness office. Students in
cranped quarters nust be exposed to the
uncovered vomt and virus contained in
the trash.

8. Carpet is constantly snaggi ng where
portabl es join. (Heel s get caught on it
and it causes tripping.)

On May 10, 1995, Meil sent Bianchi a nenorandumregardi ng
t he anonynous list. The nenorandumread as foll ows:

| amin receipt of a list provided by you for
the CRSI G safety inspector. | believe you
[sic] actions are inappropriate in providing
the information to the safety inspector

W thout first appraising [sic] ne of the
situation and specific violations.

In the future, concerns about safety issues
on this canpus should be brought to ny
attention inmediately.

This meno will be placed in your personnel
file. You have ten days if you wish to
respond.

Bi anchi responded to Meil's nenorandumon May 12, 1995.
Bi anchi's nmeno stated, in part:

You have been told verbally many tines of
safety issues regarding this school site

i ncludi ng the drai nage of bl ood and vomt
onto the outside |lawn area. This has been

di scussed with others present. The safety

i ssues were al so brought up years ago with
M . Cook when he was principal and

comuni cated our concerns to Dr. Kennedy, per
M. Cook at the time of installation of the
nurse's sink.

The ot her issues |isted have been di scussed
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with you as well, verbally.
Bi anchi also filed a grievance over Meil's nenorandum In the
first level response to Bianchi's grievance, Meil agreed to
renove the menorandum from Bi anchi's personnel file.
Nonet hel ess, Meil gave Bianchi a second nenorandum al so dated
May 10, 1995, which stated:

| amin receipt of a list provided by you for

the CRSI G safety inspector. In the future,

concerns about safety issues on this canpus

shoul d be brought to ny attention

i mredi atel y.

~On May 19, 1995, Bianchi appeal ed her grievance to the
second |l evel. Bianchi expressed relief that the D strict had
agreed to renove the original nmenmorandum from her personnel file,
but indicated that the new menorandum was unacceptabl e because it
"could be inplied . . . that | have not followed [D]istrict
‘procedure in reporting safety issues when, in fact, | have."
On May 31, 1995, Meil responded to Bianchi's grievance appeal by
informng her that the second May 10, 1995 nmenorandum had been
dest royed.
At the hearing, Bianchi and Lenons testified, wthout

contradiction, that all of the safety concerns on Bianchi's

April 13 list had been discussed during adm nistrative/staff

meetings. Meil was present during these discussions.?

Letter of Reprinmand

On January 3, 1994, Wight joined the office staff at O0JHS.

3'n fact, under cross exam nation, Mil conceded that the
safety conditions included on the lIist had been nmentioned during
adm ni strative/staff neetings.



Wight had been a part-tine District enployee for the past

si xteen (16) years. She had known Bianchi for eleven (11) or
twelve (12) of those years. Bianchi had recomended Wi ght for
the position at QJHS.

On January 6, 1994, Wight filled out a "Notice of Intent,
stating that she did not wish to join the Association. Bianch
received a copy of this formin her capacity as Associ ation
presi dent .

A few days prior to May 24, 1995, Wight spoke to Meil and
expressed a concern that she was bei ng harassed by Bianchi. Meil
asked Wight to put her concerns in witing. Wight did so in a
May 24, 1995 letter to Meil. Wight indicated that Bianchi's
behavi or:

. has been ongoing fromthe tine | was
first hired and Deni se received notification
that | did not join the Union. She told ne
that she was disappointed that | didn't want
to join the Union and began to explain what
the Union was all about.

Wi ght contended that Bianchi then:

began to instruct ne on what she felt
were the requirenents of ny job. And if |
failed to comply with her instructions, she
woul d becone angry. Denise then began to
tell me that | was hired in large part as a
result of her letter of recommendati on and
that she had input as to what kind of
evaluation I would receive. She also said
that her input would be considered as to
whet her or not | would be retained as a
per manent -enpl oyee--after -ny probationary
period was over.

Wight also conplained that Bianchi told her that she woul d

be required to do the textbook inventory at the end of the schoo



year.* Wight's letter indicated that she did not believe that
she could conplete the textbook inventory in addition to the rest
of her year-end duties. Wight conplained that Bianchi had
threatened to file a grievance against her if she failed to
perform the textbook inventory.

Wight also indicated that Bianchi intimdated her by
guestioning her work assignnents. For exanple, Bianchi would ask
Wi ght what project she was working on and whet her the assignnent
was on tinme. Wight believed that these incidents, plus her
refusal to join the Association, caused Bianchi to naintain a
file on her. Wight felt that the purpose of that file was "to
place nmy job in jeopardyf" It was for these reasons that Wi ght
i ndi cated she brought the matter to Meil's attention, even though
there was no specific action which occurred on or imediately
prior to her conversation with Meil. Wight testified that she
was unhappy about Bianchi's instructions regarding of fice
etiquette. Wight felt that Bianchi's tone was authoritarian and
confrontational and that Bianchi assunmed a de facto supervisory
role and becane angry when Wight did not acquiesce to that
st at us.

In addition, Wight testified that she spoke to both M chael
Branham (Branham, District personnel director, and his
secretary, Kellie Fulton, about the extent to which Bianchi woul d

have input into Wight's evaluation and the question of whether

“*Alt hough Bi anchi had perfornmed the year-end inventory in
past years, Wight's job description listed it as one of her
duti es.



Wi ght successfully passed her probationary period. Br anham
assured Wight that such decisions would be made by the District
and that Bianchi was not a party to that procedure.

Wight also called Branhamregarding the neaning of a
recently inplenmented agency fee provision. During this
conversation, Wight expressed concerns about Bianchi harassing
her regarding the choice of paying Association dues or a service
fee.®

On May 26, 1995, Meil summoned Bianchi to a neeting in his
office. Meil informed Bianchi that she could bring an
Associ ation representative. Bianchi and her representative, Lisa
Lucero, attended the neeting, at which tinme Meil read the
followwng letter:
It has been brought to my attention by Carole
Wight that she feels harassed and
intimdated by you for the follow ng reasons:
1. You have nentioned to her on nore than
one occasion while on district tine,
that Carole's union dues need to be paid
and the process for paynent.
2. When Carol e has been given perm ssion by
adm nistration to go to the district
of fice, you made her feel unconfortable
by asking why she is going and what
reports she is providing the district.
3. During the past year, you have told
Carole [that] you would play a part in

her evaluation because you wote her a
| etter of recommendati on.

®The CBA required Wight to pay: (1) the Association's
menbership fee; (2) a service agency fee; or (3) a charitable
contribution. Wight chose to contribute to a non-profit
or gani zati on.
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4. Carole feels intimated [sic] by your
coment s about the textbook inventory.

5. Carole feels harassed by your statenents
that you are going to keep a log of her
t el ephone calls, and the tine she goes
to and returns from | unch.

Carole states that she feels unconfortable,
intimdated, and harassed by your remarks,
comments and inplied threats.

Y re dir har |0 hr ni ng
and intinmdating Carole Wight at work.

A copy of this meno will be placed in your
personnel file. You may respond in witing
wi thin ten days. [ Enphasis in original.]

After reading the letter of reprinmand, Meil term nated the
meeting w thout further discussion. Meil did not reference
Wight's May 24 letter or provide Bianchi a copy thereof.

At the hearing, Meil testified that he did not discuss
Wight's letter with Bianchi before issuing the letter of
repri mand because:

. At the tine | didn't discuss it with
her because | felt she was using D strict
time to do Union business and so that was a
primary function in ternms of that, that's
what | gl eaned out of that, so | didn't
discuss it wth her.
VWhen asked how he knew Wight's allegations were true, Meil
responded:
In terms of reading that, in terns of
di scussion, that was one of the things when
she started orally talking to ne about before
she wrote this.
After a discussion between the ALJ and the parties’

attorneys, Meil was given another opportunity to answer the

11



guestion. He stated:

Because | felt | needed to get a response in
witing to that allegation.

On June 5, 1995, Bianchi responded, inwiting, to Meil's
letter. Her opening paragraphs stated:

| was quite shocked, and surprised, to be
informed by your letter of May 26, 1995, that
Carol Wight feels harassed and intim dated
by me. However, what | find even nore

remar kabl e is your stated conclusions that |
have, in fact, harassed, threatened, and

i ntimdated anot her enpl oyee.

Your letter clearly indicates that you have
determned | amguilty of the stated offenses
wi t hout conducting any investigation, or
attenpting to obtain nmy version of the facts.
|t appears that any requirenent of due
process has been tossed asi de.

| amparticularly concerned with the fact
that the referenced neno is being placed in
ny personnel file. | can see no other reason
for such, except as the initiation of

di sciplinary action under Articles XXII and

| X of the Cassified Contract. Placenent in
ny personnel file and the 10 day response
time clearly indicate your subversive

pur pose.

| have no recollection in ny years of service
with the School District and The Union
wherein this procedure was enpl oyed. Had
this sort of conplaint been brought to your
attention regarding any ot her enployee, the

i ssues woul d have been addressed in a |ess
formal, and |ess accusatorial manner. | am
dunbf ounded as to why you did not sinply cal
me in to your office to notify me of Carol's
"feelings."

Bi anchi then offered ‘her rebuttal to each of Wight's
al l egations, denying that she had harassed or intimdated Wight.
Bi anchi objected that Meil had apparently concluded that Wight's
~accusations were true even though he had not conducted any

12



i nvestigation or asked Bianchi her version of the events.

At the hearing, Bianchi testified that she spoke to Wi ght
on only one occasion about joining the Association, and
purposeful ly avoi ded the subject after that because Wight becane
so upset. According to Bianchi, this discussion occurred shortly
after she received Wight's January 6, 1994, Notice of Intent.

Bi anchi testified that she advised Wight to contact Branham
regarding the alternatives to Associ ation nenbership.

Bi anchi received performance evaluations in May of 1994,
1995, and 1996. The 1994 and 1995 eval uati ons were prepared and
signed by Meil. The 1994 evaluation reflected all ratings of
"Meets Expectations,” the highest possible rating, with a
posi tive comment about Bianchi's bookkeepi ng and organi zati onal
skills. The 1995 eval uation was signed by Meil on May 15, 1995,
during the time Meil was sending Bianchi nenbs concerning her
report of safety concerns to the safety inspector. The
eval uation reflected all ratings of "Meets Expectations,” wth
the follow ng comrent: "Care should be taken around equi pnent
and objects to avoid injury." Bianchi responded: "I feel ny
injuries are caused because the office isn't safe. Storage etc.
isn't provided and lots of times people run into others because
of the cranped spaces."” Bianchi signed the evaluation on May 24,
1995, just two days before the neeting with Meil concerning the
al | eged harassneht of Wight. The 1996 evaluatidn again
reflected all ratings of "Meets Expectations" with the follow ng

coment included: "Doing excellent work, keep it up.”
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ALJ'S DECI SI ON

The ALJ found that the District issued the two May 10, 1995
menor anda and the May 26, 1995 letter of reprimand to Bianchi in
retaliation for her protected activities. Accordingly, the ALJ
found that the District's conduct violated EERA section
3543.5(a). The ALJ found that both reprisal violations also
interfered wwth the Association's right to represent its nenbers
in violation of EERA section 3543.5(b).

DI STRI CT' APPEAL

The District filed eight exceptions to the proposed
deci sion. These exceptions essentially challenge two aspects of
the ALJ's decision. First, the District contends that there was
insufficient evidence to denonstrate that Meil had an unl awf ul
nmoti ve when he disciplined Bianchi for reporting safety issues.
Second, the District argues that Meil had a factual basis for
issuing the letter of reprimand and that this factual basis
precludes a finding of unlawful notive.

ASSOCI ATI ON S RESPONSE

The Associ ation responded to each of the District's
exceptions, arguing that the proposed decision is supported by
the facts and the | aw.

DI SCUSSI ON

As the ALJ noted, it is unlawful for the District to
di scrim nate agai nst an enpl oyee because of that enployee's
exercise of protected activity. (EERA sec. 3543.5(a).) |In order

to establish a prina facie case for a discrimnation violation,
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the charging party nust prove that he or she engaged in an
activity protected by the EERA; that the enployer had know edge
of that activity; and that the enpl oyer took adverse action
agai nst the charging party because of that protected activity.

(Scotts Valley_Union Elenentary_School District (1994) PERB

Deci sion No. 1052 at p. 2 (Scotts Valley); Novato Unified Schoal

District (1982) PERB Decision No. 210 at p. 6 (Novato); Carlsbad

Unified School District (1979) PERB Decision No. 89 at p. 11.)

Because notivation is a state of m nd which may be known
only to the actor, direct proof of unlawful notivation is rarely
possi bl e. (See, e.g., Novat 0 at p. 6.) Accordingly, the Board
recogni zes the followng circunstantial indications of unlawf ul
not i vati on: (1) proximty in tine between the participation in
protected activity and the adverse action; (2) disparate
treatnment of the affected enpl oyee; (3) departure from
_established procedures and standards; (4) inconsistent or
contradictory justifications for the enployer's actions; and (5)

i nadequat e investigation. (Id. at p. 7; Baldwin Park Unified

_School District (1982) PERB Decision No. 221 at p. 16.) |If a
charging party can denonstrate the existence of nore than one of
these factors, the Board will infer that the enpl oyee's protected
activity notivated the enployer's conduct. (1bid.) The enployer
may, of course, rebut this inference through evidence show ng
that it mould"haVe taken the conpl ai ned of acfion(é) despite the

enpl oyee's protected activity. (Heal dsburg Uni on Hi gh School

District (1997) PERB Decision No. 1185, proposed dec. at p. 47,
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Scotts Valley at pp. 4-5.)

Letter of Reprimnd

Taking last things first, we find that the District issued
the May 26, 1995 letter of reprimand for discrimnatory reasons.
As the ALJ found, Bianchi was engaged in anple protected
activities, including her presidency of the Association and her
filing of a grievance challenging the May 10, 1995 nenoranda.

(Chula Vista Elenentary_School District (1997) PERB Deci sion

No. 1232 at p. 4 (representing nenbers of enpl oyee organization

is protected activity); Los Angeles Conmunity College District

(1995) PERB Decision No. 1091 at p. 11 (filing grievances and
participating in enployee organizational activities is protected
activity).) It is uncontested that the District knew of these
protected activities. Accordingly, we turn our attention to the
i ssue of notive.

As the ALJ found, Meil issued the letter of reprimand at the
sane tinme that Bianchi was pursuing her grievance over the
May 10, 1995 nenoranda. |[In addition, we agree with the ALJ's
finding that Meil based the letter of reprinmand solely on
Wight's version of the events in question, wthout interview ng
Bi anchi or any other nmenber of the office staff. Taken together
we find that Meil's failure to conplete a thorough investigation,
coupled with the timng of the Ietfer of reprimand, is sufficient
to support an inferéncéﬁof unl awf ul nntive.u éécaQSe thé District
failed to present evidence denonstrating that it would have

issued the letter of reprimand despite Bianchi's protected
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activity, we concur in the ALJ's holding that the District
vi ol ated EERA section 3543.5(a) and (b) when it issued the
May 26, 1995 letter of reprimand.®

Saf et y_ Conpl ai nt

We al so concur with the ALJ's finding that the District
i ssued the May 10, 1995 nenoranda in retaliation for Bianchi's
protected activities. W take this opportunity, however, to
address an issue of first inpression.

The Board has long held that an enployee's pursuit of a
safety-rel ated conplaint through his or her union is protected by

the EERA. (Regents of the University of California (1983) PERB

Deci sion No. 319-H at p. 15, fn. 6.) Likew se, EERA protects
enpl oyees' right to report safety concerns to their enployer

(Los Angeles Unified School District (1995) PERB Decision No.

1129, proposed dec. at p. 8; Pleasant Valley School District

(1988) PERB Decision No. 708 at p. 15 (noting that EERA section
3543 protects enployee's right to represent himherself in

enpl oynent relations with the enployer).)’ The Board has never

°0n appeal, the District contends that the letter of

repri mand was proper because Bianchi later admtted that she had

di scussed Associ ati on business during work hours on one occasion.
The District's argunment is unpersuasive. The nmere fact that sone
of the allegations in the letter of reprimand were |ater shown to
be accurate does not excuse Meil's failure to performan adequate
investigation. The District has failed to rebut the inference of
unl awful notivati on.

'EERA section 3543 provides, in relevant part:
Publ i c school enployees shall have the right
to form join, and participate in the
activities of enployee organizations of their
own choosing for the purpose of
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specifically ruled, however, on the issue of whether EERA
protects the right of an individual enployee to subsequently
report safety concerns to a third party.

As noted above, the CBA between the Association and the
District provides that enpl oyees shall report unsafe working
conditions to their imredi ate supervisor. Association president
Bi anchi conplied with the CBA by consistently reporting safety
i ssues, including those ultimately delivered to the safety
i nspector, during adm ni strative/staff nmeetings held by Meil and
hi s predecessor. Thereafter, when approached by the safety
i nspector, Bianchi provided a list of safety issues which had not
yet been resolved to her satisfaction.

Based on the totality of the circunstances in this case, we
find that Bianchi's report to the safety inspector was consistent
with the parties' CBA and was an extension of her attenpts to
resol ve these issues through the Association and the District.
Accordingly, we find that Bianchi's report to the safety
i nspector constituted participation in the activities of an

enpl oyee organi zation within the meaning of EERA section 3543.%

representation on all matters of enpl oyer-
enpl oyee relations. Public school enployees
shall also have the right to refuse to join
or participate in the activities of enployee
organi zations and shall have the right to
represent thenmselves individually in their
enpl oynent -rel ati ons-wi th the -public-school -

enpl oyer.

%W note that this result is consistent with National Labor
Rel ati ons Board (NLRB) precedent protecting enpl oyee conplaints
to enployers, as well as to third parties, when those conplaints
are a logical continuation of group activity. (Transport
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Since the District took adverse action against Bianchi in direct
response to this protected activity, the District's action
vi ol at ed EERA section 3543.5(a) and (b).

| CONCLUSI ON

The Board finds that Bianchi's conduct in reporting safety-
issues to the District's worker's conpensation insurance
i nvestigator was protected and that the District violated EERA
section 3543.5(a) when it disciplined Bianchi for that conduct.
The Board also affirnms the ALJ's finding that the D strict
vi ol ated EERA section 3543.5(a) when it issued the May 26, 1995
letter of reprimand to Bi anchi because of her protected conduct.
The District's conduct al so denied the Association its right to

represent its nmenbers in violation of EERA section 3543.5(b).

Anerica. Inc. (1996) 320 NLRB 882, 888 [153 LRRM 1048] (noting
that individual conplaint protected as continuation of group
conpl aints made during staff meetings); Salisbury Hotel (1987)
283 NLRB 685, 687 [125 LRRM 1020] (holding that individual's
report to Department of Labor protected because it was | ogical
extensi on of group conplaints); Consuners Power Co. (1986) 282
NLRB 130, 131-132 [123 LRRM 1305 (finding that 1ndividua

enpl oyee's conpl aint was concerted and therefore protected
because it was continuation of enployee discussions during staff
meetings); cf. Meyers Industries. (1984) 268 NLRB 493, 497

[115 LRRM 1025] (finding individual's action |acked protection
because it was undertaken alone and for sole benefit of the

enpl oyee).) Although the | anguage of the EERA is not identica

to that of the National |abor Relations Act (NLRA), the Board nay
|l ook to the NLRB' s construction of various provisions of the NLRA
for guidance-in interpreting -simlar sections -of the various
public enploynent relations statutes. (See, e.g., MPherson v.
Public Enploynent Relations Bd. (1987) 189 Cal.App.3d 293, 311
(holding that, despite differences in statutory |anguage, PERB
was not justified in departing fromNLRB precedent establishing
paraneters of protected conduct); Mdesto Gty Schools (1983)
PERB Deci si on No. 291 at pp. 61-62.)
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ORDER

Based upon the findings of fact, conclusions of law, and the
entire record in this case, it is found that the Oakdal e Uni on
El ementary School District (D strict) violated the Educati onal
Enpl oynment Rel ations Act (EERA), Governnent Code section
3543.5(a) and (b).

Pursuant to section 3541.5(c) of the EERA, it is hereby
ORDERED that the District, its admnistrators, and
representatives shall

A CEASE AND DESI ST FROM

1. | ssui ng sequential nenoranda to Deni se Bi anch
(Bianchi) regarding her preparation and transmttal of a list of
unsafe working conditions at her work site to the District's
wor ker's conpensation insurance carrier (safety inspector);

2. Issuing a letter of reprinmand to Bi anchi regarding
al | egati ons made by Carolyn Wight (Wight); and

3. Denying the California School Enployees
Associ ation and its Oakdale Elenmentary Chapter 685 the right to
represent its unit nenbers.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PURPOSES OF THE EERA:

1. Destroy all copies in District files of the two
sequenti al nenoranda, dated May 10, 1995, issued by Principa
Kenneth Meil (Meil) "to Bianchi regarding a |list of unsafe working

condi ti ons.
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2. Destroy all copies of a letter of reprinmand issued
by Meil to Bianchi on May 26, 1995, regarding allegations made by
Wi ght.

3. Wthin thirty-five (35 days followi ng the date
this Decision is no |onger subject to reconsideration, post at
all work | ocations where notices to classified enployees are
customarily placed, copies of the Notice attached hereto as an
Appendi x. The notice nust be signed by an authorized agent of
the District, indicating that it will conply mith the terns of
this Order. Such posting shall be maintained for a period of
thirty (30) consecutive workdays. Reasonable steps shall be
taken to insure that this Notice is not reduced in size, altered,
defaced or covered by any other material.

4. Witten notification of the actions taken to
comply with this Order shall be nmade to the Sacranmento Regi onal
Di rector in accordance with the director's instructions. All
reports to the director shall be concurrently served on the
charging party herein.

Al l other aspects of the charge and conplaint are DI SM SSED.

Menmber Johnson joined in this Decision.

Chai rman Caffrey's concurrence and di ssent begi ns on page 22.
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CAFFREY, Chairman, concurring and dissenting: | dissent
fromthe finding that the Oakdal e Union El ementary School
District (Dstrict) violated section 3543.5(a) and (b) of the
Educati onal Enpl oynment Rel ations Act (EERA) when it issued two
menor anda dated May 10, 1995, to Denise Bianchi (Bianchi)
concerning her report of safety concerns to a party outside of
t he enpl oynment rel ati onship. | concur in the finding that the
District violated EERA section 3543.5(a) and (b) when it issued a
disciplinary letter dated May 26, 1995, to Bianchi for allegedly
harassing and intimdating enpl oyee Carolyn J. Wight (Wight).

DI SCUSSI ON

In order to establish that an enployer has engaged in
unl awful reprisal or discrimnation in violation of EERA
section 3543.5, the charging party nmust denonstrate that the
enpl oyee engaged in protected activity; the enployer was aware of
that activity; the enployer took action adverse to the enpl oyee;
and the enployer's conduct was notivated by the enpl oyee's

protected conduct. (Novato Unified School District (1982) PERB

Deci sion No. 210 (Novato).) The California School Enpl oyees
Associ ation and its OCakdal e El enmentary Chapter 685 (Association)
all eges that the District engaged in unlawful reprisal against
Associ ation President Bianchi when it issued two menoranda dated
May 10, 1995, to her concerning her report of safety concerns to
an outside party; and.mhen it issued a discipfinary letter to her
on May 26, 1995, alleging that she had harassed and inti m dated

anot her enpl oyee.
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Safety_Report

The record in this case reveals that Bianchi and ot her
enpl oyees conpl ai ned about safety concerns on several occasions
during adm nistrative/staff neetings conducted by schoo
principal Kenneth Meil (Meil). Dissatisfiedwth the District's
response, Bianchi on April 13, 1995, presented a |list of safety
concerns to an inspector enployed by the District's workers'
conpensation insurance carrier who happened to be at the schoo
where Bi anchi worked. In doing so, Bianchi requested and
received a prom se of anonymty fromthe inspector. Nonetheless,
Mei | becane aware that Bianchi had given the list to the
inspector. As a result, he sent her a May 10, 1995, nenorandum
reprimandi ng her for providing the list wthout first notifying
hi m of the concerns. Bianchi filed a grievance and Mei
subsequently replaced that nmenorandumw th another, also dated
May 10, 1995, advising Bianchi to bring future safety concerns to
his attention imedi ately. The Association alleges that the Mei
menor anda constitute unlawful reprisal against Bianchi for her

exerci se of protected conduct.

Applying the Novato test to these circunstances, it is clear
that the District took adverse action against Bianchi in the form
of the two May 10 nenoranda. It is equally clear that the
conduct was notivated by, and a direct result of, Bianchi's
action of giving the list of safety conplaints to the inspector
wi t hout providing a copy to Meil. There is no.assertion in the

record that the adverse action was notivated by the fact that
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Bi anchi raised safety concerns at adm nistrative/staff neetings,
or that it was notivated by Bianchi's role as Association
President. The District took adverse action against Bianchi
because she reported her safety concerns to an outside party, an
i nsurance conpany inspector, and did not notify the District.
The question, therefore, is whether the EERA gives Bianchi the
protected right to nmake a safety conplaint to a party outside of
t he enpl oyer-enpl oyee rel ati onshi p.

As the majority notes, the Board has never specifically
addressed itself to this question, but has concluded that EERA
protects an enployee's right to report safety concerns to the

enpl oyer. (Pleasant Valley_School District (1988) PERB Deci sion

No. 708; _Los Angeles Unified School District (1992) PERB Deci sion

No. 957; _Los Angeles Unified School District (1995) PERB Deci sion

No. 1129.) |In considering Bianchi's actions, the majority
concludes that her providing the list of safety concerns to the
i nspector:
. was an extension of her attenpts to

resol ve these issues t hrough the Associ ation

and the District. Accordingly, we find that

Bi anchi's report to the safety inspector

constituted participation in the activities

of an enpl oyee organi zation within the

meani ng of EERA section 3543. [ Foot not e

omtted.]
| disagree with this concl usion

EERA section 3543 provides public school enployees with the

right to be represented "on all matters of enployer-enpl oyee
relations,” the fundanental purpose of EERA. It is axiomatic
that the representational rights and obligations conferred on
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parties under EERA arise within the enployer-enpl oyee
rel ationship. There is no provision of EERA whi ch mandates that
EERA protections and representational rights extend to enpl oyees
pursuing issues relating to terns and conditions of enploynent
outside of that relationship. In ny view, extending these EERA
rights beyond the enpl oyer-enpl oyee relationship is a policy the
Board should consider only when it is clearly necessary to
support the bargaining and di spute resolution process between the
parties, which EERA seeks to pronote.

In this case, it is inappropriate to extend EERA protection
to conduct outside of the enploynent relationship. The record
i ncludes only sketchy information regarding the safety concerns
rai sed by Bianchi and ultimately given to the inspector by her.
Among the listed concerns were inadequate shelving, heavy itens
in the front of cupboards, sharp desk corners and a snagging
carpet, sonmewhat common office conditions which may or may not
pose serious safety hazards. Qher concerns - inproper drainage
fromthe school nurse's office - raise nore significant issues,
but the record does not provide enough information to form an
accurate inpression of the nature and scope of these probl ens.
It is also unclear what action, if any, the District has taken to
address these concerns. In order to consider extending EERA
protection to an enployee's pursuit of safety concerns outside of
t he enpl oynent rélatfonship, fhere nmust be a éhomﬁng t hat those
concerns are objectively valid and serious, not nerely serious in

the subjective view of the enpl oyee.
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Additionally, it appears that Bianchi acted on inpul se and
al one when she presented the list of safety concerns to the
i nsurance inspector. There is no indication that Bianchi planned
her actions in advance, acted on behalf of any other enpl oyee,
or, for that matter, that any other enpl oyee was even aware of
her actions. | do not believe that the participation in the
activities of an enployee organi zation described in EERA
section 3543 is intended to enconpass any unplanned report of
safety concerns to an entity outside of the enploynent
rel ationship by an enployee acting al one and not on behal f of
ot her enpl oyees.

For these reasons | conclude that Bianchi's report of safety
concerns to a third party insurance inspector outside of the
enpl oynent relationship did not constitute EERA-protected
participation in the activities of an enbloyee organi zati on.
Since Bianchi's conduct was not protected by EERA, the D strict
did not violate EERA section 3543.5(a) and (b) when it responded
to that conduct by issuing Bianchi the two nenoranda dated
May 10, 1995.°1

| must comment briefly on the National Labor Rel ations Board
(NLRB) cases cited by the majority at footnote 8 above. Looking

beyond the obvious, significant differences between the rel evant

! want to make it clear that ny view relates only to
protection of Bianchi's conduct under EERA. It is possible that
a report of safety concerns to an appropriate agency outside of
the enploynent rel ationship may be protected under sone other
statutory framework, such as the California Cccupational Safety
and Health Act, but that framework is outside of PERB' s purview.
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| anguage of EERA and the National Labor Relations Act (NLRA), |
do not believe that the cases |lend support to the majority's
position. Two of the cited cases involve no conduct outside of

t he enpl oyer-enpl oyee rel ationship and, therefore, are

i rmedi ately distinguishable fromthe case at bar. (Consuner s
Power Co. (1986) 282 NLRB 130, 131-132 [123 LRRM 1305]; Transport
Anerica. Inc. (1996) 320 NLRB 882, 888 [153 LRRM 1048].) 1In a

third casef the NLRB specifically found that an enpl oyee's
safety-rel ated contact with an agency outside df t he enpl oynent

rel ati onship was not protected by the NLRA (Meyers Industries.

Inc. (1984) 268 NLRB 493, 497 [115 LRRM 1025].) In a case in

whi ch the NLRB found an enpl oyee's contact with the United States
Departnent of Labor to be protected by the NLRA, the enployee
took the information obtained in the contact to the enployer to
pursue di scussion of the enployee's concerns. Additionally, in
taki ng adverse action against the enployee, the enployer nmade
statenments indicating that it considered the enpl oyee's actions

to be union activity. (Sal sbury Hotel (1987) 283 NLRB 685, 687

[125 LRRM 1020].) There can be little question after review ng
these cases that Bianchi's report of safety concerns outside of
t he enpl oynent rel ationship would not be considered protected
under the NLRB standard.

Letter of Reprimand

The record reveals that a few days prior to May 24, 1995,
Wight spoke to Meil and expressed concern that she was being

harassed by Bianchi. Meil asked Wight to put her concerns in
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witing, which she did in a May 24, 1995, letter to Meil. Meil
asked Bianchi to attend a neeting on May 26, 1995, at which he
presented Bianchi with a letter of reprimand for harassing and
intimdating Wight. Mil termnated the neeting wthout

di scussion, did not reference Wight's letter of May 24 to him
and did not provide a copy of that letter to Bianchi. The

Associ ation alleges that the Meil letter of reprimand constitutes
unl awful reprisal against Bianchi for her exercise of protected
conduct .

Applying the Novatg test to these circunstances, it is clear
that the District took adverse action against Bianchi in the form
of the May 26 letter of reprimand. Unlike the safety report
i ssue di scussed above which did not involve protected conduct, it
is clear with regard to this allegation that Bianchi did engage
in protected activity. The specific protected activity was
Bi anchi's filing of grievances relating to the May 10, 1995,
menor anda she received concerning her report of safety concerns
to the insurance inspector.

On May 12, 1995, Bianchi responded to the first May 10
menor andum and inforned Meil that she was filing a grievance
regarding his "letter and harassnent due to reporting a safety
concern.” Meil responded to the grievance on May 14 indicating
that the original May 10 nenorandum had been destroyed. However
he gave Bi anchi a replacenent nenorandum also dated May 10,
prompting Bianchi to file a grievance appeal on May 19

chal I engi ng the second May 10 nenorandum  Bianchi's pursuit of
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grievances concerning the May 10 nmenoranda she received as a
result of the safety report to the insurance inspector clearly

was protected conduct. (North Sacranmento School District (1982)

PERB Deci si on No. 264.)

Since the District was obviously aware of Bianchi's
protected activity, the question is whether the District's action
in giving Bianchi the May 26 |letter of reprimand was notivated by
her filing of grievances.

Direct proof of unlawful notivation is not often present.
The Board reviews the record as a whole to determine if the
inferencé of unlawful notive should be drawn. Factors that may
support such an inference are the timng of the enployer's
adverse action in relation to the enployee's protected conduct;

di sparate treatnent of enployees engaged in protected activities;
the enpl oyer's departure fromestablished procedures; the

enpl oyer's inconsistent or shifting justification for the
conduct; and the enmployer's failure to investigate charges of

i nproper activity before inposing a penalty against an enpl oyee

engaged in protected conduct. (Novato; R verside Unified Schoo

District (1987) PERB Decision No. 639.)

The record contains anple evidence fromwhich to conclude
that the District's May 26 letter of reprimand to Bi anchi was
noti vat ed by her_protected conduct . o

First, the evidence relating to the timng factor is
conpelling. Wthin a period of seven days fromMay 12 to May 19,

Bi anchi grieved the original May 10 letter fromMeil concerning
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the safety report; Meil responded by destroying that nmenorandum
and replacing it with another dated May 10; and Bi anchi responded
that the second nenorandum was al so unacceptable and filed a
grievance appeal. At approximately the sanme tinme, Wi ght

conpl ained to Meil about Bianchi harassing her. It was at this
point, as Meil faced the prospects of Bianchi's continued,
successful pursuit of grievances relating to his May 10

menor anda, that he sent the May 26 letter of reprimand to Bianchi
based on Wight's conplaint.

Second, Meil conducted no investigation or review of
Wight's conplaints about Bianchi, did not provide Bianchi with a
copy of Wight's conplaint nenorandum and offered Bi anchi no
opportunity to respond to the conplaint before deciding to
present her with the May 26 witten reprinmand.

Third, in his testinony, Mil offered inconsistent, shifting
expl anations for his handling of the Wight conplaint and
i ssuance of the May 26 letter of reprimand to Bi anchi.

| infer fromthe close tenporal proximty of the enployee's
prot ected conduct and the enpl oyer's adverse action, fromthe
enployer's failure to investigate the charge of m sconduct before
i nposi ng adverse action, and fromthe enployer's inconsistent
expl anations of his conduct, that the May 26, 1995, letter of
reprimand Meil sent to Bianchi was notivated by Bianchi's
protected filing and pursuit of grievances. Therefore, t he
District violated EERA section 3543.5(a) and (b) when it issued
the May 26, 1995, letter of reprimand to Bi anchi.

30



APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD
An agency of the State of California

~ After a hearing in Unfair Practice Case No. SA-CE-1703,
California_School EnELgyees Association and its Oakdal e
El enentary_Chapter 635 v. Oakdale Union El enentary_School _
District, inwhich all parties had the right to participate, it
has been found that the QGakdal e Union Elementary School District
EDlstHct%b viol ated the Educational Enployment Relations Act
EERA) , vernnent Code section 3543.5(a) and (b).

~ As a result of this conduct, we have been ordered to post
this Notice and we will:

A CEASE AND DESI ST FROM

1. | ssui ng sequential nenoranda to Deni se Bianch
(Bianchi) regarding her preparation and transmttal of a list of
unsafe working conditions at her work site to the District's
wor ker's conpensation insurance carrier (safety inspector);

o2 Issuing a letter of reprimand to Bianchi regarding
al l egations nmade by Carolyn Wight (Wight); and

3. Denying the California School Enployees

Association and its Cakdale Elenentary Chapter 685 the right to
represent its unit menbers.

B. TAKE THE FOLLOWN NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PURPCSES OF THE EERA

L Destroy all copies in District files of the two
sequential menoranda, dated May 10, 1995, issued by Princi pal
Kengeth Meil (Meil) to Bianchi regarding a list of unsafe working
condi tions.

_ 2.  Destroy all copies of a letter of reprimnd issued
3¥_NE|I to Bianchi on May 26, 1995, regarding allegations nmade by
i ght.

Dat ed: OAKDALE UNI ON ELENMENTARY
_SCHOOL DI STRICT

Aut hori zed Agent

THIS IS AN OFFI CIAL NOTICE. | T MUST REMAIN POSTED FOR AT LEAST
THE RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
%K%ERP?[ BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY



