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DECI SI ON

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the California State
Enpl oyees Associ ation, SEIU Local 1000, AFL-CI O (Association) to
a Board agent's partial dismssal (attached) of the unfair
practice charge. The Association alleged that the State of
California (Enploynment Devel opnent Departnent) (State or EDD)
viol ated section 3519(a), (b), (c) and (d) of the Ralph C Dlls

Act (Dills Act)?! by: (1) unilaterally changing job duties for

The Dills Act is codified at Government Code section 3512
et seq. Section 3519 states, in pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(a) Inpose or threaten to inpose reprisals



certain enployees; (2) unilaterally changing the job title of
certain classifications; (3) unilaterally changing the anount of
lunch time received by enployees at the Buena Park Call Center;
and (4) failing to provide the Association with notice of its
intention to close certain field offices (anong other allegations
not at issue here).

The Board has reviewed the entire record in this case,
including the Board agent's warning and partial dism ssal
letters, the unfair practice charge, the Association's appeal,
and the State's response. The Board finds the warning and
partial dismssal letters to be free of prejudicial error and
adopts themas the decision of the Board itself, consistent with
the follow ng discussion.

DI SCUSSI ON

In its appeal of the dismssal of allegation 6 involving the

on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynment or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and confer in
good faith with a recogni zed enpl oyee
organi zati on.

(d) Domnate or interfere with the
formation or adm nistration of any enpl oyee
organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organi zation in
preference to another.



.change in lunch periods, the Association argues that the Board

agent's citation to Marysville Joint Unified School District

(1983) PERB Deci sion No. 314 (Marysville) is incorrect because

the parties' collective bargai ning agreenent (CBA) had expired.

The Association cites State of California (Department of Menta

Health) (1990) PERB Deci sion No. 840-S (Mental Health) and

asserts that "EDD s practice, since expiration, supplants the
contract |anguage and constitutes the status quo."

The Association's reference to Mental Health is m spl aced.
In that case, the Board held that the contractual provision
relied upon by the enployer to permit a unilateral scheduling
change did not authorize the enployer's action regardl ess of
whet her the contract had expired. The decision did not turn on
the fact that the parties' agreenment had expired.

Upon expiration of a contract, the enployer nust maintain
certain ternms and conditions of enploynent enbodied in that
contract until such tine as bargaining over a successor agreenent

has been conpl et ed. (State of California (Department of Forestry

and Fire Protection) (1993) PERB Decision No. 999-S.) This

policy pronotes stability and avoids the disruption and
uncertainty which would result if basic terns and conditions of
enpl oynent term nated with the expiration of the agreenent.

Thus, nost provisions of an expired contract, such as those

i nvol ving wages, benefits and work hours, remain in effect during
successor negotiations unless the parties have agreed to an

alternative approach. There is no precedent for the



Associ ation's assertion that an enployer's acti on foll owi ng
expiration of the agreenent "supplants" the status quo of terns
and conditions of enploynent enbodied in the provisions of the
contract.

In this case, the provision of the parties' expired CBA
dealing with the subject of neal periods renmained in effect
duri ng successor agreenent negotiations followi ng the expiration
of the CBA. Therefore, EDD was free to act in accordance wth
that provision and did not commt a unilateral change in

violation of the Dills Act when it did so. (Marysville.)

ORDER
The partial dismssal of the unfair practice charge in Case

No. LA-CE-404-S is hereby AFFI RVED

Chai rman Caffrey and Menber Jackson joined in this Decision.
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STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Poet Street, 9th Floor

San Francisco, CA 94108-4737
(415)439-6940

August 1, 1997

Helen T. Leon,

California Stat e | oyees Associ ation
10600 Trademark Parkway North, Suite 405
Rancho Cucanonga, CA 91730 .

Re: PARTIAL D SM SSAL LETTER
California State Enpl oyees Association v, State of

California (Enployment Devel opnent Depart pent)
Unfair Practice Charge No. LA-CE-404-S

Dear Ms. Leon:

The above-referenced unfair practice charge, filed May 13, 1997,
alleges the State of California, Enploynent Devel oprment
Departnent (State or EDD), unilateral IIy changed nunerous terns
and conditions of enploynent for the classification of Enploynent
ProgramRepresentatives (EPR). The California State Enpl oyees
Associ ation (CSEA) alleges this conduct viol ates Governnent Code
Zecglon 3519(b) and (c) of the Ral ph C D Il's Act (Olls Act or
ct

| indicated to you, in ny attached letter dated June 10, 1997,
that certain allegations contained in the charge did not state a
prima facie case. You were advised that, if there were any
factual inaccuracies or additional facts which would correct the
deficiencies explained in that |letter, you should amend the
charge. You were further advised that, unless you anended these
allegations to state a prina facie case or wthdrew themprior to
June 18, 1997, the allegations would be dismssed. On June 18,
1997, you filed a first anended char ge.

The first anmended char %e reiterates the original allegations and
adds the foll ow ng. e anended charge all eges seven (7)
separate unilateral changes in the terns and conditions of

enpl oyment for EPR s at the Enpl oyment Devel opnent Departmant
Specifically, the anended charge all eges:

' Job titles under the classification of Enpl oynent Program
Representative are Unenpl oynent |nsurance dains Processor and
Interviewer and Job Service Program Processor and |nterviewer.
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1. The State changed the job duties for
EPR s. : -

2. The State changed the job title of
Unenpl oynent | nsurance O alns Processor to
Share Job ldentifier.

3. The State inplenented new perfornance
standards for EPR s.

4. The State inplenented an el ectronic
moni toring systemto restrain enpl oyees
novenent during work hours.

5. The State changed the dress code at the
Buena Park Call Center. -

6. The State changed the amount of | unch
tinme received by enpl oyees at the Buena Park
Call Center _

7. The State failed to provide CSEA with
‘notice of its intention to close certain
field offices.

Based on the facts stated in both the original and amended
charges, the following allegations fail to state a prina facie
case, and are therefore di smssed.-

Wth regard to Allegation 1, CSEA asserts the State has changed.
the job duties for EPR s. In support of this allegation, CSEA
provided PERB with a co?]y of the State Personnel Board's (SPB)
Job specification for the EPR classification and copies of a
position statenment for positions within the EPR cl assification.
CSEA does not, however, delineate which additional or new job
duties enpl oyees are asked to perform SPB specifications state
the following "typical tasks" for EPR s:

Job Service Program Gathering and _

di ssem nating |abor market infornmation to
enpl oyers and applicants; assisting enployers
in their |abor needs; interviewing, testing
and referring applicants for work; making Job
devel opnent contacts; .

Unenpl oynment | nsurance Program  Conducting
unenpl oyrment. insurance eligibility '
~interviews;- gathering-all relevant facts _
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t hrough enpl oyer and ot her contacts and
claimant's statenent;

SPB specifications regarding an EPR s know edge and abilities
stat e: .

Know edge of: General econom c conditions
and trends; California industrial, |abor,

busi ness and agricul tural conditions, trends,
enpl oynment practices and enpl oynent and

training requirenents; . . . provisions of
State and Federal |aws and services avail abl e
toveterans; . . . interview ng techniques

utilized in clains determnation work
i ncl udi ng adj udi cat i on.

Position statements supplied by CSEA state the fol | owing job
duties for positions wthin the classification of EPR

Wth a mnimumof direction, assunme pl acemnent
responsibility. Perform conpl ex/sensitive

EI acenent services. Denonstrate extensive
nowl edge of clients and | abor market

conditions associated with specialty

assignnents. . . Conduct interviews

courteously and handl es adj ust nent

aut hori zations and adjustnents efficiently

whi | e applying the policies and procedures of

t he Departnent.

CSEA asserts _th_é State has unilaterally changed the job duties in
the EPR classification. Facts presented fail, however, to
- denonstrate a change within the scope of bargaining.

As indicated in ny June 10, 1997, letter, PERB has generally
recogni zed that direction of the work force and determ nati on of
what work is to be performed is a nanagerial prerogative, and not
a subject of bargaining. (Davis Joint Unified School D strict
(19845 PERB Deci sion No. 393.) However, nanagerial control in
this area is not unlimted. The State's discretion applies only
to those tasks that are reasonably understood to be anong the
duties of the classification as established in the job :
description. (ld.) Facts presented by CSEA in the anended
charge do not denonstrate what, if any, newjob duties enployee
are required to perform As such, this allegation is di smssed.

Al egation 2 contends the State changed the job title of
. Unenpl oyrment | nsurance. d ai ns Processor .to Share.Job ldentifier
and Qustoner Service Representative. |n support of this
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al l egation, CSEA presents a copy of the job description for both
t he Unenpl oynent [ nsurance d ains Processor and the Share Job
ldentifier. Additionally, during a phone conversation w th CSEA
Labor Representative Helen Leon, Ms. Leon acknow edged that there
has been no State Personnel Board action regarding this alleged
job title change.

CSEA fails to Bresent any facts denonstrating the State has
changed the job title for any of the positions nentioned above.
Wi | e CSEA presented job descriptions for these positions,
nothing in the kOb descriptions indicate a change in job title.
| ndeed, CSEA acknow edges that the State Personnel Board has not
taken any action to change the job titles for these positions.
As such, this allegation fails to state a prinma facie case.

Al egation 6 of the anended charge asserts that the State has
uni laterally changed the |unch period for EPR enpl oyees.
Specifically, CSEA contends that prior to March 24, 1997, all
enpl oyees received a 60-mnute |unch break. On March 24, 1997,
Ms. Venters-Bowl es distributed a nenmorandumto all represented
staff which states in pertinent part:

At this tine nmanagenent and supervi sion have
decided to incorporate the use of 30 m nute,
45 mnute, and 60 mnute [unch periods which
wll be schedul ed at specific times and
rotated anmong staff. This will enable
supervision to have the flexibility required
to ensure adequate coverage of the tel ephone
limes while providing effective service to
our custoners.

Article 19.3 of the Unit 4 Menorandum of Under standi ng between
%Qe_sgate and CSEA states the followng with regard to the Mal
riod:

a. Except for enployees who are assigned to
a straight eight (8) hour shift, full-time
enpl oyees will normally be allowed a neal
period of not less than thirty (30) mnutes
or nore than sixty (60) m nutes which shal
be schedul ed near the mddl e of the work
shift. Meal periods taken shall not be
counted as part of total hours worked.

CSEA contends the State's March 24, 1997, nenorandumunilaterally
changed the lunch period for enployees. Specifically, CSEA
~.contends that prior to March 24, 1997, all enployees were able to
take a 60 mnute lunch break. After inplenentation of the new
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policy, sone enployees receive |unch breaks of only 30 or 45
mnutes. This allegation fails, however, to state a prina facie
case.

Article 19.3 of the parties MU provides that |unch breaks be no
shorter than 30 mnutes and no | onger than 60 mnutes. In

Marysvi || Lnt il hool District (1981) PERB Deci sion No.
314, PERB found that the plain neaning of a collective bargaining.
agreenent that provided |unch breaks of "no |less than 30 m nutes”
was not superseded by a consistent past practice of 55-mnute

| unch g;ea s. PERB concluded as follows (at p. 10, citation
omtted): :

The nere fact that an enpl oyer has not chosen
to enforce its contractual rights in the past
does not nean that, ipso facto, it is forever
precl uded fromdoing so. Accordingly, we
find that the Association, by agreeing to a
contractual provision which plainly permtted
the District to grant teachers a |unch period
of 30 mnutes or longer at its discretion,

wai ved its right to negotiate over the
Dstrict's reduction of the |lunch period to
30 m nut es.

‘I'n the present case, as in Marysville, the neaning of the
col l ective bargaining agreenent is clear. The parties agreed
that enpl oyees woul d receive no less than a 30 mnute | unch
break. Al though enpl oyees have consistently received 60 m nute.
| unch breaks, the State's decision to enforce its contractua
right and order 30 m nute |unch breaks does not constitute a -
uni l ateral change. As such, this allegation is di smssed.

Finally, with regard to Allegation 7, CSEA asserts the State has
closed EDD field offices w thout providin% CSEA notice of such
closures. CSEA contends the closure of these field offices
results in CSEA's inability to | ocate these nenbers.

CSEA contends the State is closing its field office w thout
notice to CSEAis a unilateral change in past practice. As
stated above, in order to state a prina facie case CSEA nust
denonstrate the State has altered a past practice regarding field
office closure. The anmended charge fails, however, to present
any facts denonstrating CSEA and the State have a past practice
regarding the closure of field offices. Additionally, an _
examnation of the parties MOU does not denonstrate the State had
a contractual obligation to inform CSEA when a field office was
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slated for closure. As such, the allegation fails to state a
prima facie case.

R ght to Appeal

Pursuant to Public En‘PI oil]mant "Rel ations Board regul ations, you
may obtain a review of this dismssal of certain allegations
contained in the charge by filing an appeal to the Board itself

W thin twenty [%O) cal endar days after service of this dismssal.
(Cal. Code of gs., tit. 8, sec. 32635(a).) To be ti maIP/ filed,
the original and five copies of such appeal nust be actually
received by the Board itself before the cl ose of business

(5 p.m) or sent by telegraph, certified or Express United States
mai | postnarked no later than the last date set for filing.

(Cal. Code of Regs., tit. 8, sec. 32135.) Code of Qvil
Procedure section 1013 shall apply. The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board

1031 18th Street
Sacranent o, CA 95814 -

If you file a tinmely alopeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
-days follow ng the date of service of the appeal. (Cl. Code of
Regs., tit. 8, sec. 32635(b).) _ '

Service

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

nust acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally-

- delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensjon of Tine

A request for an extension of tine, in which to file a docunent
with the Board itself, nmust be inwiting and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
..position. of each other party regarding the extension, and shall
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be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed within the specified time limts, the
dismssal wll becone final when the tinme [imts have expired.

Si ncerely,

ROBERT THOWVPSON
Deputy Ceneral GCounsel

Kristin L. Rosi
Regi onal Attorney

At t achment
cc: Mchael Gash



( C

STATE OF CALIFORNIA PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

June 10, 1997

Helen T. Leon, LRR

California State | oyees Associ ation
10600 Traderar k Parkway North, Suite 405
Rancho Qucanonga, CA 91730

Re:  WARN NG LETTER
California State Enployees Association v, State of
California (Enploynent Devel opnent De Dep artne nt)
Unfair Practice Charge No. LA-CE-404-S

Dear Ms. Leon:

The above-referenced unfair practice charge, filed May 13, 1997,
alleges the State of California, Enploynent Devel opnent
Departnent (State or EDD), unil ateral | y changed enpl oyees' job .
duties and refused to bargain over the inplenentation of new
m)nl toring systens. The California State Enpl oyees Associ at i on
CSEAZ al T eges this conduct violates Governnent Oode section.
3519(b) and (c) of the Ralph C Dills Act (Dlls Act or Act).

| nvestigation of the charge reveal ed the follow ng. CSEA all eges
that for the |ast six nonths the States has instituted several

uni | at er al chan%es i n bargaining unit menbers wor ki ng condl tions.
Specifically, e charge al |l eges as fol | ows:

The Depart ment (E]D) has drastical |y changed
the job duties of signi ficant nunber of
Enpl oynent Program Represent ati ves w t hout
not i CI ng the Union. The Departnent has
instituted a new standard of performance

wi t hout providing the Union the opportunity
to neet-and confer on these new standards.

CSEA al so asserts the State has created an el ectronic monitori ng
systemin the call centers, wthout providing notice to CSEA
Finally, the charge asserts:

In the last several nonths the EDD has been
closing its field offices and opening call
centers. EDD has not provided advance notice
to -the Union regarding the novenent of

enpl oyees and office closure, so that the
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Uni on can not |ocate and represent bargai ni ng
unit enpl oyees. [sic]

On May 19, 1997, | tel ephoned you and requested CSEA provide
further information regarding the above allegations.
Specifically, | requested copies of the newand old job _
descriptions for Enploynent Program Representatives, and inquired
i nto why CSEA bel i eved the change to these new duties fell within

t he scope of representati on. ditionally, | requested copies of
t he new perfornmance standards and an expl anation regarding the
electronic nmonitoring system Finally, | requested CSEA provide

specific dates for all of the above actions and specific
information regarding the closure of EDD offices. You stated you
woul d provide this infornation pronptly. To date, | have not
recei ved any further information regarding this charge.

Based on the above stated facts, the charge as presently witten,
fails to state a prina facie case for the reasons stated bel ow

PERB regul ati on 32615 (California Code of Regulations, Title 8,
section 32615) requires that a charge contain "a clear and
conci se statenent of the facts and the conduct alleged to
constitute an unfair practice." Thus, pleading or raising a bare
al | egation wi thout sufficient_supPorting facts is insufficient
for purposes of alleging a prina facie case.

Unjversity (Pbﬂgn%l 1988) PERB Dec. No. 710-H

Wnited Teachers-
Los Angel es_(Rags ale? (1992) PERB Dec. No. 944.) The Chargin
Party nmust allege wit speci?icity who, what, when, where and %ow

the Respondent's activities and conduct interfered wth,
restrai ned and coerced the enpl oyee organi zati on and bar gai ni ng
unit nmenbers. Mere specul ation, conjecture or |egal conclusions
are insufficient. (1d.) L?on receiving the charge, | inforned
you the charge | acked specificity with regard to both the dates.
of alleged actions and tacts surrounding the allegations.

Wthout such information, the charge faills to state a Prina facie
case, and may fall outside PERB's six nonths statute o
limtations. :

I n determ ni ng whether a party has viol ated EERA section 3519(c),
PERB utilizes either the "per se" or "totality of the conduct”
test, depending on the specific conduct involved and the effect
of such conduct on the negotiating process. (Stockton Unified
School District (1980) PERB Decision No. 143.) Unilatera
changes are considered "per se" violations if certain criteria
are met. Those criteria are: (1) the enployer inplenented a
change in policy concerning a matter within the scope of
representation, and (2) the change was inpl enented before the
-enpl oyer notified the exclusive representative and gave it an
opportunity to request negotiations. (VWAlnut Valley Unified
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School District (1981) PERB Decision No. 160; Gant Joint Unified
H gh School District (1982) PERB Decision No. 196.)

CSEA al | eges the State has inplenented new job duties w thout
provi di ng t he orPanlzatlon an opportunity to neet and negotiate.’
PERB has general [y recogni zed that direction of the work force
and determnation of what work is to be perforned is a nmanageri al
ELerpgatlve, and not a subject of bargaining. (Davis Joint

I fied School District (1984) PERB Decision No. 393.) However
managerial control in this area is not unlimted. The State's
di scretion applies only to those tasks that are reasonably
understood to be anpng the duties of the classification as
established in the job description. (ld.) As CSEA has not
provi ded any facts regarding the new and old job duties, this
allegation fails to denonstrate a prinma facie case.

CSEA al so all eges the State has inplenented an el ectronic
noni toring systemand cl osed many offices while opening cal
centers. CSEA fails, however, to present facts denonstrating
t hese changes are within the scope of representation, and
therefore these allegations fail to state a prina facie case.

For these reasons the charge, as presently witten, does not
state a prinma facie case. |If there are any factual inaccuracies
inthis letter or additional facts which would correct the
defi ci enci es expl ai ned above, please amend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and al l egations you wi sh to nmake, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original

proof of service nust be filed wth PERB. |If | do not recelve an
amended charge or withdrawal fromyou before June 18. 1997. |
shal | dismss your charge. |If you have any questions, please

call ne at (415) 439-6940.

Si ncerely,

Kristin L. Rosi
Regi onal Attorney
SEA does not al | ege theﬁ requested to bargain the
these decisions, and therefore this letter will not
at i ssue.



