STATE OF CALI FORNI A
DECI S| ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

UNI TED EDUCATORS OF SAN FRANCI SCO,
Case No. SF-CE-1935

N

Charging Party,

V. PERB Deci si on No. 1250

N

e A N ~— ~—

SAN FRANCI SCO UNI FI ED SCHOOL
DI STRI CT,

N

February 9, 1998

Respondent .
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DECI SI ON

Amador, Menber: This case cones before the Public
Enpl oynment Rel ati ons Board (Board) on appeal froma Board agent's
di sm ssal (attached) of the United Educators of San Francisco's
(UESF) unfair practice charge. As anended, the charge all eges
that the San Francisco Unified School District (D strict)
vi ol ated section 3543.5(a) of the Educational Enpl oynent

Rel ations Act (EERA)! when it interfered with enpl oyee rights

'EERA is codified at Governnent Code section 3540 et seq.
Section 3543.5 provides, in relevant part:

It shall be unlawful for a public school
enpl oyer to do any of the foll ow ng:

(a) Inmpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri mi nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of



guar ant eed by the EERA

The Board has reviewed the entire record in this case,
including UESF' s original and anended unfair practice charge, the
warni ng and dismssal letters, UESF s appeal, and the District's
response thereto. The Board finds the warning and di sm ssal
letters to be free fromprejudicial error and adopts themas the
deci sion of the Board itself.

ORDER

The unfair practice charge in Case No. SF-CE-1935 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menmber Johnson joined in this Decision.

this subdivision, "enployee" includes an
appl i cant for enploynent or reenploynent.
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¥ STATE OF CALIFORNIA ( i : ( ( . PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
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AP iy

* San Francisco Regional Office
177 Post Street, 9th Floor
San Francisco, CA 94108-4737
(415) 439-6940

Novenber 25, 1997

Stewart Vi nberg

Van Bourg, Wi nberg, Roger & Rosenfeld
180 Grand Avenue, Suite 1400

Qakl and, California 94612

Re: D SM SSAL OF UNFAI R PRACTI CE CHARGE REFUSAL TO | SSUE
COVPLAI NT
~—\hited Fducators of San Franciscao v. San_Francisco Unified
School D .
Unfair Practice Charge No. SF- CE-1935

Dear M. Wi nberg:

The above-referenced unfair practice charge filed on March 31,
1997, alleges that the San Franci sco Unified School District

(Dstrict) engaged in intimdation and retaliation agai nst

enpl oyees participating in the activities of United Educators of

San Francisco (UESF). This conduct is alleged to violate

Governnment Code section 3543.5(a) of the Educational Enploynent

Rel ati ons Act (EERA).

| indicated to you, in ny attached |etter dated Novenber 12,
1997, that the above-referenced charge was subject to deferral to .
arbitration. You were advised that, if there were any factual
| naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anmend the
charge. You were further advised that, unless you anended the
g_harge oa withdrewit prior to Novenmber 20, 1997, it would be

i sm ssed.

| have not received either an anended charge or a request for
wi thdrawal . Therefore, | amdismssing the charge based on the
facts and reasons contained in ny Novenber 12, 1997 letter.

R_ght to_Appeal_

Pursuant to Public En'PI o%mant Rel ati ons Board regul ati ons, you
may obtain a reviewof this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code Regs., tit. 8, :
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent bK t el egr aph,
certified or Express United States nmail postnarked no |ater
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than the last date set for filing. (Cal. Code Regs., tit. 8,
sec. 32135.) Code of Avil Procedure section 1013 shall apply.
The Board's address is: _

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacranento, CA 95814

If you file a tinely anea[ of the refusal to issue a conplaint,
any other party may file with the Board an original and five

copies of a statenment in opposition within twenty (2%% cal endar
days followi ng the date of service of the appeal. (Cal. Code
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al docunents authorized to be filed herein nust al so be "served
upon all parties to the proceeding, and a "proof of service"
nust acconpany each copy of a document served upon a party or
filedwith the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a.sanple form) The
docurment will be considered properly "served" when personal |y
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensi on of Tinme

A request for an extension of tinme, in which to file a docunent
wth the Board itself, nust be inwiting and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |least three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and, if known, the
Eosition of each other party regarding the extension, and shall

e acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)

i pal e

If no appeal is filed wthin the specified tine limts, the
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dismssal wll becone final when the tine [imts have expired.
Si ncerely,

ROBERT THOWPSON
Deputy Ceneral Counsel

DONNG noza
Regi onal Attorney
At t achnent

cc: (Qaudia Madri gal



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

Novenber 12, 1997

Stewart Wei nberg

Van Bourg, Weinberg, Roger & Rosenfeld
180 Grand Avenue, Suite 1400

OGakl and, California 94612

Re: WARNI NG LETTER
United E r n F i V. i ifi

School Distri
Unfair Practice Charge No. SF-CE-1935

Dear M. Weinberg:

The above-referenced unfair practice charge filed on March 31,
1997, alleges that the San Francisco Unified School District
(District) engaged in intimdation and retaliation against

enpl oyees participating in the activities of United Educators of
San Francisco (UESF). This conduct is alleged to violate

Gover nment Code section 3543.5(a) of the Educational Enploynent
Rel ati ons Act (EERA).

| nvestigation of the charge revealed the followng. UESF is the
excl usive representative of a unit of certificated enployees in
the District. |In August of 1996, M ssion H gh School was pl aced
in the Conprehensive School |nprovenent Program (CSIP). The
program pl aces schools with | ow student test scores on probation.
The probationary period cul mnates in an assessnment of the entire
school by the CSIP team The teamincludes a nunber of District
school adm nistrators. Follow ng the assessnent, the school is
ei ther graduated fromthe program remains on probation, or is
reconstituted. |If the school is reconstituted, enployees at the
site are transferred to different school sites.

Since the start of the 1996-97 academ c year, a nunber of
teachers at M ssion H gh School have been actively organi zi ng
faculty menbers to oppose any involuntary transfer of teachers
fromM ssion -H gh School .- Thi's organi zati on has been done with

t he know edge, approval, and assistance of UESF. According to
UESF, the reaction of the District, through its agents, has been
to "attenpt to intimdate, threaten and coerce enployees . . . in
an effort to cause themto cease to participate in the activities
of [UESF] and other concerted activities."

The charge recounts a nunber of separate incidents suggesting a
pattern of conduct intended to isolate individuals participating
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in UESF activities relative to the potential reconstitution of
M ssion H gh School Faculty. For exanple, the teachers'
schedul es were arranged so as to prevent union activists from
havi ng the sane preparation ﬁerlod out of concern that they may
use that tine to consult with one another relative to their joint
goals. The principal of Mssion H gh School is alleged to have
unnecessarily and inproperly reprinanded' a teacher in front of
her cl ass. he principal also appeared in the classroom of
anot her union activist to conduct a classroom observati on even
t hough that teacher was not due to be fornally eval uated at that
tinme. Another teacher was reprimanded for allegedly
unpr of essi onal behavi or "because of her alleged conduct at a
meeti ng whi ch she attended as a union building conmttee nenber."
The principal notified a UESF representative that he woul d no
| onger be allowed to conduct his grievance neetings w th teachers
during the teacher's work day. Further, the principal has begun
a_Practlce of consistently refusing to reply to anK gri evance
filed by UESF. The charge contains a nunber of other simlar
events 1 nvol ving ot her SF activists.

The District and UESF are parties to a collective bargaining
agreenent containing a grievance procedures which culmnates in
binding arbitration. (At. XIX sec. 19.8.3.1.) The agreenent
defines a grievance as "a clained violation, msinterpretation,
or inequitable application of the terns and conditions of this
agreenent.) (Art. XI X, sec. 19.2.) The grievance procedure does
-not contain any limtation on UESF's right to file a grievance on
behal f of bargai ning unit nmenbers. Further, article V, section
5.6 provides:

Non-di scrimnation -- Neither the D strict

nor the Union shall discrimnate against any
officer or teacher of the Dstrict in
violation of the law, on the basis of race,
color, creed, age, sex, national origin,
political affiliation, domcile, marital
status, sexual orientation, handi capping
condi tion, physical appearance, or menbership
oway. . . . . . Or participation in.-the-activities-of a

recogni zed teacher associ ation.

Based on the facts stated above, the charge nust be di smssed and
deferred to arbitration for the reasons that follow

Section 3541.5(a) of the Educational Enploynent Rel ations Act
states, in pertinent part, that PERB shall not:

| ssue a conpl aint agai nst conduct al so
prohi bited by the provisions of the
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[col | ective bar%aining] agr eenment bet ween the
parties until e grievance nmachi nery of the
agreenent, if it exists and covers the matter
at issue, has been exhausted, either hy-
settlement or bi ndi ng arbitration.

In Lake E sinore School D strict ?1987) PERB Deci si on No. 646,

PERB held that this section established a jurisdictional rule
requiring that a charge be dismssed and deferred if: (1) the
gri evance nmachi nery of the agreenment covers the matter at issue
and culmnates in binding arbitration; and, (2) the conduct

conpl ained of in the unfair Bractice charge is prohibited bY t he
provi sions of the agreenent between the parties. PERB Regulation
32620(b) (5) (Cal. Code of Regs., tit. 8, sec. 32620(b (5)) al so
requires the investigating Board agent to dismss a charge where
the allegations are properly deferred to binding arbitration.

These standards are net with respect to this case. First; the
grievance nachinery of the parties' agreenent covers the dispute
rai sed by the unfair practice charge and cul mnates in binding
arbitration. Second, the conduct conplained of in this charge
that the District engaged in activities designed to intimdate
enpl oyees so as to cause themto cease their concerted activities
within UESF is ar%uably prohi bited by article V, section 5.6 of

t he agreenent. e charge alleges that a pattern of events that
involve retaliatory acts against the union activists. A though
the charge possibly suggests an alternative theory invol ving
interference, the |language of article V, section 5 6 suggests no
limtation that prohibit UESF fromarguing such a theory. (See
Carl sbad _Unified School District (1979) PERB Decision No. 89.

[discussing simlarity between discrimnation and interference].)

Accordingly, this charge nust be deferred to arbitration and
wll be dismssed. Such dismssal is without prejudice to the
Charging Party's right, after arbitration, to seek a repugnancK
review by PERB of the arbitrator's decision under the Dry_O eek
criteria. (Sbe PERB Reg. 32661 [Cal. Code of Regs., tit. 8,
sec. 32661]; _Los Angeles Lnifie School District (1982) PERB
.Decision No. 218; Dry QGeek Joint Elementary School D strict
(1980) PERB O der No. Ad-81a.) _

For these reasons the charge, as presently witten, does not
state a prinma facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice char%e form clearly |abel ed First Arended Charge,
contain all the facts and allegati ons you wi sh to nake, and
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be signed under penalty of perjury by the charging party. The
anmended charge nust be served on the respondent and the original

proof of service nust be filed with PERB. If | do not recelve an
anmended charge or withdrawal fromyou before Novenber 20. 1997. |
shall dismss your charge. |If you have any questions, please
call ne at (415) 439-6940.

Si ncerely,

DONN G NCZA

Regi onal Attorney



