STATE OF CALI FORNI A 5
DECI S| ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

KATHERI NE MARY PATTERSON
Case No. SF-CO 527

—r —

Charging Party,
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SERVI CE EMPLOYEES | NTERNATI ONAL )
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March 20, 1998

e N AN N N

Appearance; Katherine Mary Patterson, on her own behal f.
Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI SI ON

DYER, Menber: This case conmes before the Public Enpl oynent
Rel ati ons Board (Board) on appeal froma Board agent's dism ssa
(attached) of Katherine Mary Patterson's (Patterson) unfair
practice charge. As anended, the charge alleged that the Service
Enpl oyees I nternational Union, Local 790 breached its duty of
fair representation in violation of sections 3543.6(a) and 3544.9
of the Educational Enploynment Rel ations Act (EERA) and

di scriminated against her in violation of section 3543.6(b).*

'EERA is codified at Government Code section 3540 et seq.
Section 3543.6 provides, in relevant part:

It shall be unlawful for an enpl oyee
or gani zation to:

(a) Cause or attenpt to cause a public
school enployer to violate Section 3543.5.

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce



The Board has reviewed the entire record in this case,
including the original and anended unfair practice charge, the
warni ng and dismi ssal letters, and Patterson's appeal. The Board
finds the warning and dismssal letters to be free from
prejudicial error and adopts themas the decision of the Board
itself.

ORDER

The unfair practice charge in Case No. SF-CO 527 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Chairman Caffrey and Menber Amador joined in this Decision.

enpl oyees because of their exercise of rights
guaranteed by this chapter.

Section 3544.9 provides, in relevant part:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negotiating shal
fairly represent each and every enpl oyee in
the appropriate unit.



. STATE OF CALIFORNIA ‘ _ PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

Decenber 18, 1997

Kat herine Mary Patterson

Re: DI SM SSAL OF CHARGH REFUSAL TO | SSUE COWPLAI NT
Kat herine Mary Patterson v. Service Enployees Internationa
Uni on. Local 790

tnfarT—Practice Charge No. —SF-OO 527

Dear Ms. Patterson:

The above-referenced unfair practice charge, filed Septenber 3,
1997, alleges the Service Enpl oyees International Union, Loca
790 (SHU or Local 790) breached its duty of fair representation.
This conduct is alleged to violate Government Code section
254?.6(a) of the Educational Enploynent Relations Act (EERA or

t) .

| indicated to you, in ny attached |letter dated Novenber 25,
1997, that the above-referenced charge did not state a prim
facie case. You were advised that, 1f there were any factua

| naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should amend the
charge. You were further advised that, unless you anended the
charge to state a prina facie case or wwthdrew it prior to
Decenber 2, 1997, the charge would be dismssed. | later
extended this deadline until Decenber 4, 1997.

On Decenber 3, 1997, | received a first amended charge. The
amended charge reiterates the original allegation and adds the
following. The charge contends SEIU failed to fairly represent

you with regard to your grievance filed in April, 1996. In
?upport of this allegation, you have provided the foll ow ng
act s.

In April, 1996, Roosevelt M ddle School Principal, Charles
Corsiglia, transferred you to the counselling office. GCharging
Party reported this transfer to SElU representative, Pattie
Tanura. On April 12, 1996, Ms. Tanura sent a letter to Assistant
Superintendent, Cynthia LeBl anc, regardin? Charging Party's
transfer. On that sane date, Ms. Tanura filed a grievance
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regarding Charging Party's transfer. 1In the two weeks foll ow ng

the filing of the grievance, Charging Party attenpted, on
numer ous occasi ons, to ngak wi th Ms. Tamura regarding the
%I;ll evance. Apparently, . Tanmura did not respond to any of

ar gi ntr:j Party's nessages. On April 30, 1996, Chargl _nlg arty
sent a letter to Ms. Tanura regarding Ms. Tanmura's failure to
respﬂ_nd }O Charging Party's nessages. M. Tanura did not respond
toths letter.

On May 28, 1996, Principal Corsiglia gave Charging Party an
"Unaccept abl e* performance eval uation. On June 14, 1996,
Charging Party requested Principal Corsiglia nmeet with her and
Ms. Tanmura regardi ng the performance eval uation. Principal
Corsiglia refused to meet with you stating he had al ready

di scussed the matter with SEIU.  On that sane date, you sent a
letter to Ms. Tanura and ot her SEI U representatives, regarding
Principal Corsiglia' s evaluation and your on-going grievance
agai nst him

On July 2, 1996, Charging Party received a letter from SEl U
Executive Director, Paul Varacalli. M. Varacalli acknow edged
recei pt of your letter and inforned you that he was assigning
Staf f Manager, LaWanna Preston, to investigate the matter. Ms.
Preston was told to contact you when she finished her
investigation. M. Preston failed to return any of Charging
Party's phone nmessages during the next few nonths, and Chargi ng
Party did not receive any correspondence from SEl U

Oh Cctober 1, 1996, Charging Party spoke with Ms. Preston over
the tel ephone and faxed Ms. Preston copies of rel evant docunents.
On Cctober 4, and Cctober 7, 1996, Charging Party requested
neetings with Ms. Preston. On Cctober 11, 1996, Charging Party
met with Ms. Preston to discuss the grievance and SEIU s al |l eged
failure to represent Charging Party. After listening to Charging
Party's concerns, Ms. Preston suggested the matter be handl ed by
her supervisor, Josie Mooney. Charging Party was introduced to
Ms. Mboney and engaged in a brief conversation with Ms. Money
regardi ng her concerns over SEIU s treatnent of her grievance.
Charging Party alleges Ms. Money was reluctant to discuss the
matter and referred Charging Party back to Ms. Preston.

On Cctober 16, 1996, Charging Party sent a letter to M.

Varacalli regarding the Cctober 11, 1996, neeting. In this
letter, Charging Party requests M. Varacalli discuss the
situation with Ms. Preston and urges SH U to handl e the matter
ronptly. On Qctober 22, 1996, arging Party sent anot her

etter to M. Varacalli conplaining about Ms. Money's failure to
set up a neeting as promsed, and SEIUs failure to provide her
with any information regarding her grievance. On Cctober 24,
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1996, Charging Party spoke with Ms. Myoney's assistant, Veronica
MKi ssnick.  Ms. MKissnick inforned Charging Party that Ms.
Mooney and Ms. Tanura had nmet regarding the grievance, and that a
meet i ng between Charging Party, M. Tamura and Ms. I\/boneP/ woul d
be scheduled at a |later date. M. MKissnick did not call back
to schedule this neeting. Al so, on Cctober 24, 199 6, Ms. Tamura
sent a letter to Associate Superintendent, Judith Kell, regarding
the District's failure to respond to the grievance.

On Cctober 30, 1996, Charging Party states she spoke with Ms.
Preston, who informed her that the grievance was not filed "until
recently." Ms. Preston also stated Ms. Tanura woul d be sending
Char gi nC?n Party the appropriate paperwork soon. On that same

dat e, arging Party sent a letter to M. Varacalli recounting
her earlier conversation with Ms. Preston, and requesting M.
Varacal li investigate the matter and neet with Charging Party on
Novenber 1, 1996. This neeting did not, however, take place.

I n Novenber, 1996, after receiving no assistance from SEl U shop
stewards, Charging Party requested assistance fromRi cardo Lopez,
Hall of Justice Shop Steward. The charge does not explain M.
Lopez's role in the uni on, however, other facts provided
denonstrate M. Lopez is not affiliated with SEIU.  On or about
Novenber 19, 1996, Charging Party spoke with Ms. Tanura, who
infornmed her that the District had not yet processed the
rievance and had yet to respond to SEHU s letter dated Cctober
4, 1996. On Novenber 22, 1996, Charging Party tel ephoned Ms.
Tamura regardi ng another alleged discrimnatory act against her.
Ms. Tamura did not respond to Charging Party's nessages.

On Decenber 18, 1996, Charging Party sent M. Varacalli a letter
regarding her affiliation wth M. Lopez. The letter states in
pertinent part:

In reference to you letter sent to M.

R cardo Lopez concerning his representing ne
as shop steward, | have el ected, because of
the lack of support that Local 790 has shown
concerning ny grievance, to utilize himas ny

shop steward and counsel. M. Lopez is
cogni zant of ny issues with the Union,
Therefore, I'mnot interested in obtaining

representation froma shop steward at the San
Franci sco Unified School D strict.

On January 7, 1997, M. Varacalli sent a letter to Charging Party
in response to the above-quoted correspondence. M. Varacalli's
| etter states in relevant part:
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Be advi sed Brother Lopez cannot represent you
in bghalf of the Union as | have previously
not ed.

Because the Union has the duty of fair
representation of all its nenbers, any nmenber
who w shes to go beyond the established
process and retain outside counsel nust
advise the Union, inwiting, that the _
Union's responsibility for representation in
a particular case is relieved.

Pl ease advise if you continue to wish to
retain outside counsel by follow ng the steps
not ed above.

On January 11, 1997, Charging Party responded to M. Varacalli's
letter as foll ows:

However, by you and your staff's inaction and
failure to respond to ny nunerous requests
(faxes, phone calls, and letters) for

I nformation concernln% ny grievance, and the
inability to receive help when | asked ot her
brothers and sisters in ny chapter, there
wasn't any alternative. Therefore, | reIK on
M. R cardo Lopez as a resources because he
has been cooperative, understanding, and

t hought ful brother. [sic]

| find it very disappointing that you have
taken the tine to wite me two personal

| etters which expressed a concern on who nay
represent me, while no action has been taken
by you or your staff to resolve a grievance |
filed nore than 10 nonths earlier.

| amagai n requesting that the Union process
nmy grievance, as soon as possible, in an
aggressive and efficient manner.

Charging Party did not receive a response fromM . Varacall
regarding this letter, nor has Charging Party received any
assi stance regarding her grievance from SEl U si nce Novenber,
1996.

On April 18, 199 7, Charging Party received a witten reprinmand
fromAssistant Principal B doris Caneron. Ms. Caneron cited
Charging Party's failure to return to work on tinme, as the
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reasons for the reprimand. On April 25, 199 7, Charging Party-
forwarded Ms. Caneron ChardCJl ng Party's rebuttal to the reprimand.
Copies of the reprinmand and rebuttal were sent to Ms. Tanura.

On August 1, 1997, Charging Party spoke with SEI U representative
Shirley Black, as Charging Partg had yet to receive her
assignment letter for the 1997-98 school year. Ms. Black
apparent|ly contacted Human Resource Manager, HE aine Lee, on that
sane date, and inforned Charging Party that her position at
Roosevelt M ddl e School was being elimnated. On August 5, 1997,
Ms. Lee inforned Charging Party of her new assignnent in the
Athletics Departnment. On August 8, 1997, Ms. Black net with
Charging Party to discuss the reassignnent.

Based on the above stated facts, the charge fails to state a
prima facie case wthin PERB's jurisdiction, and is therefore
di sm ssed.

Government Code section 3541.5(a)(1) prohibits the Board from

| ssui ng a conplaint in respect of any charge based upon an

al leged unfair practice occurr_lng?_m_)re than six nmonths prior to
the filing of the charge. This limtations period is nmandatory
and constitutes a jurisdictional bar to charges filed outside the
prescribed period. (University of California (1990) PERB

Deci sion No. 826-H)

Wth respect to duty of fair representation clains under 3544.9,
the limtations period begins to run on the date the enployee, in
the exercise of reasonable diligence, knew or should have known
that further assistance or response fromthe union was unlikely.
gl nternational Union of Qperating_Engineers. lLocal 501 (Rei Ch%

1986) PERB Decision No. 591-H Llos Ros College Federation o
Teachers (1991) PERB Decision No. 889.)

It appears fromthe facts provided that Charging Party knew or
shoul d have known of SEIUs alleged failure to represent her.
Charging Party requested, in April, 1996, that SEIUfile and
pursue a grievance regarding Charging Party's transfer. Fromthe
out set, arging Party alleges SEIU representatives were rem ss
In returning her tel ephone nessages and failed to provide
Charging Party with any information. Indeed, Charging Party

all eges she did not receive any correspondence from SEI U until

M. Varacalli's letter in July, 1996, nearly three nonths after
the filing of the grievance and after several phone calls and
letters fromCharging Party. M. Varacalli assigned the natter
to Ms. Preston, who allegedly al so ignored Charging Party's
requests for neetings and information until Cctober, 1996, nearly
three nonths after she was assigned to the matter. Additionally,
on (ctober 30, 1996, Charging Party asserts Ms. Preston inforned
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her that SEIU had failed to file the grievance "until recently."
Finally, Charging Party herself states SEIUs actions best in her
letter on January 11, 1997, which constitutes the final

communi cation between the parties regarding this grievance:

| find it very disappointing that you have
taken the time to wite nme two personal

| etters which expressed a concern on who nay
represent nme, while no action has been taken
by you or your staff to resolve a grievance |
filed nore than 10 nonths earlier.

As this charge was filed on Septenber 3, 1997, only matters
occurring after March 3, 1997, can be considered. Facts provided
by Charging Party denonstrate that Charging Party knew or shoul d
have known, as late as January 11, 1997, that SEIUwas all egedly
breaching its duty of fair representation. (See, Qakland
Education Association (Freeman) (1994) PERB Deci sion No. 1057
(enpl oyee knew or shoul d have known that union was refusing to
process his grievance when, outside the limtations period, it
failed to return his phone calls or reply to his

corres ondence).? | ndeed, Charging Party's letters to M.
Varacalli as early as CQctober, 1996, denonstrate Charging Party
knew of SEIU s |ack of care or concern over the grievance. The
fact that SEIU continues to refuse or mshandl e the grievance
does not start the limtations period anew (California State
Enployees Association (Calloway) (1985 PERB Decision No. 497-S.)
Acting with reasonabl e diligence, Charging Party knew or shoul d
have know early in the grievance process that SElUwas failing to
process the grievance, and thus the charge falls outside PERB s
jurisdiction and nust be di sm ssed.

Roght to Appeal

Pursuant to Public ErrPI O)émant Rel ati ons Board regul ati ons, you
nay obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Ca. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the cl ose of business (5 p.m) or sent bz t el egr aph,
certified or Express United States nail postrmarked no | ater

than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of QGvil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacr anent o, CA 95814
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If you file a tinmely aPpea[ of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (28% cal endar
days followi ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(h).)

Servi ce

Al docunents authorized to be filed herein nust al so be "served
upon all parties to the proceeding, and a "proof of service"
must acconpany each copy of a docunent served upon a party or
filed wwth the Board itself. (See Cal. Code of Regs., tit. 8§,
sec. 32140 for the required contents and a sanple form) The
docurment wi Il be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Extensi on of Tine

A request for an extension of tine, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) calendar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
BOS|t|on of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed within the specified tine [imts, the
dismssal will becone final when the tinme limts have expired.

Si ncerely,

ROBERT THOWVPSON
Deputy Ceneral GCounsel

Kristin L. Rosi
Regi onal Attorney

At t achnent

cc: Pattie Tanura
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

Novenber 25, 199 7
Kat herine Mary Patterson

Re:  WARN NG LETTER _ _
Kat herine Mary Patterson v. Service Enpl oyees International
Uni on. Local 790

Unfair Practice Charge No. SF-Q0527

Dear Ms. Patterson:

The above-referenced unfair practice charge, filed Septenber 3,
1997, alleges the Service Enpl oyees International Union, Local
790 (SHU or Local 790) breached its duty of fair representation.
This conduct is alleged to violate Governnent Code section
354?.6(a) of the Educational Enpl oynent Relations Act (EERA or
Act) .

| nvestigation of the charge revealed the following. You are
currently enployed by the San Francisco Unified School District
(Dstrict) as a 1446 Secretary, and are exclusively represented
by SEIU. SEIU and the District are parties to a collective
bar gai ni ng agreenent (Agreenent) which expired on June 30, 1997.

The charge alle%ss SElU filed a grievance on your behalf in
ril, 1996 e charge does not provide any details regarding
this grievance The charge further alleges that you have
requested information fromLocal 790 regarding this grievance,
that Local 790 has refused to respond to your requests. The
chgrge does not provide dates or tines when the requests were
made.

On Novenber 24, 1997, | tel ephoned you and i nforned You t hat
although I was aware of information regarding ¥our al | egati ons
agai nst  SEI U through your filing of another unfair practice
charge, ! pertinent information regarding this charge must be sent
as part of this charge, and served on SEIU, to be considered. As

! Unfair Practice Charge No. SF-CE-1956, filed against the
Erﬁrgrcr——mhrth—tonralns over 100 pages of narrative and
exhibits
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such infornmati on has not been served on SEIU | amunable to

consider it herein.

Based on the above stated facts, the charge as presently witten,
fails to state a prina facie case for the reasons stated bel ow.

Chargin%hParty has alleged that the exclusive representative
denied Charging Party the right to fair representati on guaranteed
bK EERA section 3544.9 and thereby viol ated section 3543. 6(D).
The duty of fair representation inposed on the exclusive
representative extends to %;levance handling. (Frenont Teachers
Association_ (King) (1980) PERB Decision No. 125; United Teachers
of Los Angeles (Collins) (1982) PERB Decision No. 258.) In
order to state a prima facie violation of this section of EERA
Charging Party nust show that the Association's conduct was
arbitrary, discrimnatory or in bad faith. In United Teachers
of Los Angeles (Collins). the Public Enmpl oynent Relations Board
St at ed:

Absent bad faith, discrimnation, or
arbitrary conduct, mere negligence or poor
judgnment in handling a grievance does not
constitute a breach of the union's duty.
[Gtations.]

A uni on naﬁ exercise its discretion to
determ ne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are m ni nal .

In order to state a Prina facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

“. .. nmust at a mninuminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what nmanner the excl usive
representative's action or jnactjion was

wi thout a rational basis or devoid of honest
judgnent. (Ewhasis added.)" [Reed D strict
Teachers Association. CTA NEA (Reyes) (1983)
PERB Decision No. 332, p. 9, citing Rocklin
Teachers Professional Association (Ronero)
(1980) PERB Decision No. 124.]
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As the charge presently fails to contain any facts denonstrating
SElU acted arbitrarily, discrimnatorily or in bad faith, the
charge fails to state a prinma facie violation of the EERA

For these reasons the charge, as presently witten, does not
state a prima facie case. |f there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, pl ease anend the charR%e. The
anmended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and al ' egations you wi sh to nake, and

be signed under penalty of perjury by the charging party. The
anmended charge nust be served on the respondent and the original
proof of service nust be filed with PERB. If | do not recelve an
amended charge or withdrawal fromyou before Decenber 2. 1997, |
shal | dismss %/our charge. |f you have any questions, please
call ne at (415) 439-6940.

Si ncerely,

Kristin L. Rosi
Regi onal Attorney



