STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

CAROLYN TWYMAN,

N —

Charging Party, Case No. LA-CO 756

)
V. ) PERB Deci sion No. 1257
)
VAL VERDE TEACHERS ASSQOCI ATI ON, ) March 24, 1998
CTA/ NEA, )
)
Respondent . )
)
Appearance; Carolyn Twyman, on her own behal f.

Bef ore Johnson, Amador and Jackson, Menbers.

DECI SI ON

AMADOR, Menber: This case cones before the Public

Enpl oynent Rel ati ons Board (Board) on appeal froma Board agent's
di sm ssal (attached) of Carolyn Twyman's (Twyman) unfair practice
charge. Twynman's charge alleges that the Val Verde Teachers
Associ ation, CTA/ NEA breached its duty of fair representation in
vi ol ation of sections 3544.9 and 3543.6(a) of the Educati onal
Enpl oynent Rel ations Act (EERA) and di scrim nated against her in
vi ol ati on of EERA section 3543.6(b).*

'EERA is codified at Government Code section 3540 et seq..
EERA section 3544.9 provides:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negotiating shall
fairly represent each and every enployee in
the appropriate unit.

Section 3543.6 provides, in relevant part:

It shall be unlawful for an enployee
or gani zation to:



The Board has reviewed the entire record in this case,
including the unfair practice charge, the warning and di sm ssa
letters, and Twynman's appeal. The Board finds the warning and
dism ssal letters to be free fromprejudicial error and adopts
themas the decision of the Board itself.

ORDER

The unfair practice charge in Case No. LA-CO 756 is hereby

DI SM SSED W THOUT LEAVE TO AMEND. '

Menmbers Johnson and Jackson joined in this Decision.

(a) Cause or attenpt to cause a public
school enployer to violate Section 3543.5.

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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STATE OF CALIFORNIA PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

Decenber 24, 1997

Car ol yn Ann Twynan
12041 Bri xton Ct.
Moreno Valley, California 92557

Re: (Carolyn Ann Twyman v. Val Verde Teachers Association,
CTA NEA
Unfair Practice Charge No. LA QO 756
D SM SSAL AND REFUSAL TO | SSUE COVPLAI NT

Dear Ms. Twynan:

In this charge filed on Decenber 4, 1997 (certified mail), you
all ege that the Val Verde Teachers Associ ation, CTA/ NEA (WA or
Association) violated the duty of fair representation in
viol ation of CGovernment Code section 3543.6 of the Educati onal

~ Enpl oynent Rel ations Act (EERA).?

| indicated to you, in ny attached letter dated Decenber 16,
1997, that the above-referenced charge did not state a prina
facie case. You were advised that, if there were any factual

| naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prinma facie case or wwthdrew it prior to
Decenber 23, 1997, the charge woul d be di sm ssed.

| have not received either an amended charge or a request for

wi thdrawal . Therefore, | amdismssing the charge based on the
facts and reasons contai ned in ny Decenpber 16, 1997 letter.

R ght_to Appeal

Pursuant to Public Enpl oynent Rel ati ons Board regul ations, you
may obtain a review of this dismssal of the charge by filing

'Al t houghyou al |l eged that the Association al so viol ated
section 3519.5 of the Ralph C D lls Act, and section 3571.1 of
the H gher Education Enpl oyer-Enpl oyee Rel ations Act, as you were
enpl oyed as a Counsel or by the Val Verde Unified School D strict
(Val Verde or District), | amconsidering this a matter falling
only under the EERA



LA- GO 756
D sm ssal Letter
Decenber 24, 1997

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cil. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent b?(/ t el egr aph,
certified or Express United States nail postmarked no | ater

than the last date set for filing. (Cal. Code of Regs., tit. 8§,
sec. 32135.) Code of Qvil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynment Rel ati ons Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely aPpeaI of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days follow ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Service

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filedwith the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served' when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensi on _of Tine

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and, if known, the
BOSItIOﬂ of each other party regarding the extension, and shal

e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)



LA- GO 756
D sm ssal Letter
Decenber 24, 1997

Final Date
I f no ap,oe is filed within the specified tine limts, the
di sm ssa

wll become final when the tine limts have expired..

Si ncerely,

ROBERT THOMPSON
Deputy Ceneral GCounsel

Do) TK

MARCS HURW TZ
Regi onal Attorney

At t achnent
cc: Charles R Qustafson, Staff Counsel



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

Decenber 16, 1997

Carol yn Ann Twynan
12041 Brixton Ct.
Moreno Val ley, California 92557

Re: Carolyn Ann Twrman v. Val Verde Teachers Associ_ation..
CTA/ NEA
Unfair Practice Charge No. LA-CO 756
WARNI NG LETTER

Dear Ms. Twynan:

In this charge filed on Decenber 4, 1997 (certified mail), you
all ege that the Val Verde Teachers Association, CTA/NEA (WIA or
Association) violated the duty of fair representation in

vi ol ati on of Government Code section 3543.6 of the Educational
"Enpl oyment Rel ations Act (EERA).? :

The first page attached to your charge states as foll ows:

Pl ease read attached docunents. | had never
been told | needed to file with the PERB
board until Septenber of 1997. | was
recently inforned that the charges stated in
the "pre-lawsuit” letter of Suzy Moore, that
| had to drop that cause of action because |
hadn't filed with the PERB. Is this true?
Can't you intervene or hel p?

My investigation and the charge revealed the follow ng

information. From 1992 until 1995, you served as a site
representative, an Executive Board Menber, and on the Negotiating
Team for the WIA. In 1995, while you were pregnant, you were

informed by the District that you would be transferred into a
teaching position. Specifically, in May 1995, your Principal at
Rancho Verde Hi gh School, Rob Nichols, advised you that he was
not planning to have counselors at the high school next year.

Al t hough you all eged that the Association also violated
section 3519.5 of the Ralph C. Dills Act, and section 3571.1 of
t he Hi gher Education Enpl oyer-Enpl oyee Rel ations Act, as you were
enpl oyed as a Counselor by the Val Verde Unified School District
(Val Verde or District), | amconsidering this a matter falling
only under the EERA.



You advised Gary Trout, President of the WIA, and other nenbers
of the Executive Board. But no action was taken. On or about
June 1, 1995, you spoke to Tony Leon of the California Teachers
Associ ation (CTA) about this matter, and he advised you to
contact the Departnent of Fair Enploynent and Housing (DFEH). He
did not suggest that you contact the Public Enploynent Relations
Board (PERB), nor did he file a grievance on your behalf. You
filed a conplaint at the DFEH in June 1995. I n August 1995, vyou
sought a one year |eave of absence fromthe District, and took
anot her counseling position at Lake Elsinore H gh School District
(Lake Elsinore) during the 1995-96 school year.

In April 1996, you filed a second conplaint with the DFEH, in
part, for being displaced out of your position as a counsel or.
In July 1996, you filed another conplaint because the District
did not give you your job when it was your intention to return to
"your position. Your attorney, Suzy C. Moore, by letter to the
District dated May 29, 1996, denmanded, in order to avoid
litigation, your reinstatenment to your position as a Counsel or,
and elimnation of negative materials fromyour file. I n August
1996, you were infornmed by the District that you were placed at
Vista Verde M ddle School as a teacher in the on canpus

det enti on/ suspensi on room

In 1996, you kept Gary Trout advised about your situation. Trout
did not think these was anything the union could do and in fact,
the uni on took no acti on. In Septenber 1996,  (while you were
still with Lake El sinore), you requested another |eave of absence
fromVal Verde, but your request was denied. You contacted Tony
Leon of CTA. You feared the District could go after your
credential if you did not resign fromVval Verde. M. Leon
recommended that you resign; and in Septenber 1996, you did
resign. At Septenber 1996, you were aware that Val Verde kept
two mal e counselors in their positions and had hired (you believe
into your position) a new counselor, Ms. Block, the wife of the
new m ddl e school principal.

You obtained a new attorney in 1996, Steven Mirris. Having
received one or nore right to sue letters fromDFEH, a |awsuit
was filed against Val Verde in 1996 involving, anong other

t hi ngs, sexual harassnent, pregnancy and sex discrimnation, and
retaliation for union activities. By the letter dated

Novenber 20, 1997 to Lois Tinson, President, California Teachers
Association in Burlingane, California, you expressed, in part,
your dissatisfaction with the Association, and indicated that the
union did not fulfill its duty of fair representation

You advi sed ne on Decenber 11, 1997 that the issue of retaliation
for union activity was deleted fromyour |awsuit (as you had not



previously filed a charge at PERB). You did not |earn about PERB
until Septenber 1997.

Based on the above, the charge fails to state a prinma facie case
within PERB's jurisdiction. EERA section 3541.5(a)(1) provides

that the Board shall not, "lssue a conplaint in respect of any
charge based upon an alleged unfair practice occurring nore than
six nmonths prior to the filing of the charge.” It is your

burden, as the charging party to denonstrate that the charge has
been tinely filed. (See Tehachapi_ Unified School District (1993)
PERB Deci si on No. 1024.)

In cases against the union, the 6 nonth statute for the duty of
fair representation runs fromthe date the union assessed the
merits of the case. See International Union of Operating
Engineers, Local 501 (Reich) (1986) PERB Decision No. 591-H

The above indicates that in 1995 and 1996, you discussed with the
Associ ation the adverse actions taken by Val Verde. You

i ndi cated that suggestions were made by the union, or it took no
action on your behalf. You contacted Tony Leon of CTA as l|ate as
Septenmber 1996. You obtained his suggestions at that tine.

Thus, the 6 nonth statute of limtations ran out after March
1997. This charge was not filed until Decenber 4, 1997, and is
untinmely. In other words, all allegations of unlawful conduct by
the Association occurred nore than 6 nonths before the charge was
filed and are therefore being dism ssed as untinely.

Your letter of dissatisfaction to CTA dated Novenmber 20, 1997
will not change this result; neither will your lack of know edge
about PERB or the EERA. See California State Enployees
Association_(Darzins) (1985) PERB Decision No. 546-S, where the
Board held that the 6 nmonth period runs fromthe time the conduct
is discovered, not fromthe date of the discovery of the |ega
significance of that conduct.

For these reasons the charge, as presently witten, does not
state a prima facie case. If there are any factual inaccuracies
in this letter or additional facts which would correct the
deficienci es expl ai ned above, please anmend the charge. The
anmended charge should be prepared on a standard PERB unfair
practice charge form clearly |labeled Eirst Anmended Charge,
contain all the facts and allegations you wi sh to nake, and

be signed under penalty of perjury by the charging party. The
anended charge nmust be served on the respondent and the original
proof of service nust be filed with PERB. |If | do not receive an
anmended charge or withdrawal fromyou before Decenber 23, 1997, |




shall dism ss your charge. |If you have any questions, please
call nme at (213) 736-3543.

7
Si ncerely, /
L
P §
MARC S. HURW TZ
Regi onal Attorney




