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DECI SI ON
CAFFREY, Chai r man: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on a request by the
Fall River Education Association, CTA/NEA (FREA) that the Board

reconsider its decision in Fall River Joint Unified School

District (1998) PERB Decision No. 1259 (Fall River JUSD). In

Fal | River JUSD. the Board concluded that the Fall River Joint

Unified School District (Dstrict) unilaterally inplenented a
teacher swap programw t hout providing FREA with notice or the
opportunity to bargain over the decision or its effects, and

t hereby viol ated section 3543.5(a), (b) and (c) of the

Educati onal Enploynent Rel ations Act (EERA).! The Board

IEERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3543.5 states, in pertinent
part:



di sm ssed the allegation that by involuntarily transferring
teacher_John Lennon (Lennon), the District violated the EERA by
retaliating against Lennon for his exercise of EERA-protected
conduct. The Board al so dism ssed the allegation that the
District violated the EERA by unilaterally changing its policy

governing the involuntary transfer of teachers.

DI SCUSSI ON
In dismssing the allegation that the District unlawfully
retaliated agai nst Lennon when it involuntarily transferred him
t he Board stated:

. . the involuntary transfer of Lennon
resulted fromthe District's conclusion that
it would be in the best interests of the
speci al education programat Fall River Hi gh
School because of the deterioration of the
rel ationship between Lennon and [Fall River
Hi gh School Principal Don] Sandberg. In view
of that relationship, the transfer would have
occurred regardl ess of Lennon's EERA-
protected activity and was not notivated by
the District's desire to retaliate against
Lennon for that activity.

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynment or reenpl oynent.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith wth an exclusive representative.



In dismssing the allegation that the District unilaterally
changed its involuntary transfer policy, the Board concl uded that
the District did not breach the policy established in the
parties' collective bargaining agreenent (CBA) with respect to
the transfer of Lennon.

PERB Regul ati on 32410(a)? pernits any party to a decision of
the Board itself to request the Board to reconsider that
decision. It states, in pertinent part:

The grounds for requesting reconsideration
are limted to clains that the decision of
the Board itself contains prejudicial errors
of fact, or newy discovered evidence or |aw
whi ch was not previously avail able and could
not have been discovered with the exercise of
reasonabl e diligence.

On April 28, 1998, FREA filed the instant request seeking

reconsi deration of the Board's decision in EFall River JUSD. FREA

asserts that "there is sinply no evidence in the record" to
support the Board's conclusion concerning the District's notive
in transferring Lennon. Consequently, FREA argues that "PERB's
finding regarding notive was a prejudicial error.”

FREA al so seeks reconsideration based on the Board's

reversal in Fall River JUSD of the finding by a PERB

adm nistrative |law judge (ALJ) that the District unilaterally
changed its policy governing the involuntary transfer of
t eachers. FREA asserts that the District took no exception to

this finding by the ALJ, and did not argue for the construction

’PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.
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of the parties' CBA which the Board adopted in dismssing the
al l egation. Consequently, FREA argues that the Board's reversal
of the ALJ on this allegation constitutes prejudicial error.

In considering requests for reconsideration, the Board has
strictly applied the Iimted grounds included in PERB
Regul ati on 32410 specifically to avoid the use of the
reconsi deration process to reargue or relitigate issues which

have al ready been deci ded. (Redwobds Community _College District

(1994) PERB Decision No. 1047a; State of California (Departnent

of Corrections) (1995 PERB Decision No. 1100a-S.) Simlarly,
reconsideration will not be granted based on a claimof an

al l eged prejudicial error of |aw (Janest own_El enent ary_ School

District (1989) PERB Decision No. Ad-187a.) In nunerous request
for reconsideration cases, the Board has declined to reconsider
matters previously offered by the parties and rejected in the

~under | yi ng deci si on. (California State University (1995) PERB

Deci sion No. 1093a-H California State Enployees Association,

Local 1000 (Janowi cz) (1994) PERB Decision No. 1043a-S;

California Faculty Associ ation (Wang) (1988) PERB Deci si on

No. 692a-H, Tustin Unified School District (1987) PERB Deci sion

No. 626a; Riverside Unified School District (1987) PERB Decision

No. 622a.)

In the instant request, FREA asserts that the record in Eall

Ri ver JUSD contains no evidence to support the Board's concl usion

regarding the District's notive in transferring Lennon. Wile

FREA obvi ously disagrees with the Board's finding, this portion



of its reconsideration request essentially seeks to relitigate
the issue of the District's notive. In reaching its finding with
regard to this issue, the Board fully considered the record in

Fall River JUSD and specifically referenced the facts of the case

which led it to its conclusion. FREA s clai mdoes not
denonstrate that the Board' s decision contains prejudicial error
of fact as required by PERB regul ations.

FREA's request for reconsideration is also based on the
assertion that the Board's reversal of an ALJ's finding to which
the District did not take exception constitutes "prejudicia
error." Since FREA does not claimthat the Board's decision
contains prejudicial error of fact, as required by PERB
Regul ation 32410, its request fails for that reason al one.

Addi tionally, FREA s assertion, that in considering the cases
before it the Board is |imted exclusively to exceptions and
argunents raised by the parties, reveals a m sunderstandi ng of
the authority and role of PERB. In considering unfair practice
charges or alleged violations of the EERA, the Board has the
broad authority to "take such action and nmake such determ nations
in respect of these charges or alleged violations as the board
deens necessary to effectuate the policies" of the EERA

(sec. 3541.3(i)). Wiile the Board ordinarily gives deference to
an ALJ's factual findings which incorporate determ nations of
witness credibility, the Board reviews the record of the cases
before it de novo, and may review issues that have not been

raised in a party's exceptions when it deens it appropriate to do



SoO. (Santa G ara Unified School District (1979) PERB Deci sion
No. 104; _Lake Elsinore School District (1987) PERB Deci si on No.
646, M. Diablo Unified School District (1984) PERB Decision No.

373b.) FREA's assertion that the Board's exercise of this
authority constitutes prejudicial error is without nerit.
In summary, FREA s request for reconsideration fails to
denonstrate grounds sufficient to conply with PERB
Regul ati on 32410.
ORDER

The request for reconsideration in EFall R ver Joint Unified

School District (1998) PERB Decision No. 1259 is hereby DENI ED.

Menmbers Dyer and Amador joined in this Decision.



