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Before Caffrey, Chairman; Johnson and Dyer, Menbers.
DECI SI ON

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
Bakersfield Cty School District (Dstrict) to an adm nistrative
| aw judge's (ALJ) proposed decision (attached). |In the proposed
decision, the ALJ found that the District violated section
3543.5(a), (b) and (c) of the Educational Enploynent Rel ations
Act (EERA)® when it: (1) refused to provide the California

'EERA is codified at Governnment Code section 3540 et seq.
Unl ess otherwi se stated, all statutory references are to the
Government Code. Section 3543.5 states, in pertinent part:

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights



School Enpl oyees Association (CSEA) with information necessary
and relevant to its representational duty; and (2) unilaterally
changed the mechanics of the release of unit members' home
addresses and phone nunmbers.

The Board has reviewed the entire record, including
the proposed decision and hearing transcript, the District's
exceptions and CSEA's response. The Board finds the ALJ's
findings of fact and conclusions of law to be free of prejudicial
error and adopts themas the decision of the Board itself
consistent with the follow ng discussion

DL SCUSSI ON

The majority of the District's exceptions restate argunments
t horoughly considered and properly decided by the ALJ. The Board
sees no need to further discuss these arguments on appeal.

The District argues for the first tinme on appeal that PERB
- lacks jurisdiction over the unilateral change allegation, and
asserts that the allegation should be dismssed and deferred to
the parties' contractual grievance procedure under the test
established in Lake Elsinore Unified School District (1987) PERB

guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for employnment or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.
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Deci si on No. 646 (Lake Elsingre) and EERA section 3541.5(a)(2),?

Under PERB precedent, including Lake Elsinore, deferral is

appropriate when: (1) the parties' contractual grievance
procedure covers the matter at issue and cul mnates in binding
arbitration; and (2) the conduct conplained of in the unfair
practice charge is prohibited by the parties' agreenent. The
Board finds that no provision of the collective bargaining
agreenent between the parties arguably prohibits the conduct
alleged in the charge and conplaint. Accordingly, the Board
finds deferral inappropriate in this case.

Renmedy_for Unilateral Change Allegation

W affirmthe ALJ's finding of a violation on the unilateral
change al |l egati on; however, we are nodifying the renedy he
ordered. In fashioning a renmedy for unlawful conduct, the Board
has broad authority to take action which effectuates the policies
of the EERA. In this case, the ALJ ordered an interimrenedy
requiring the District to facilitate CSEA' s communi cations with
unit nmenbers while the parties engage in negotiations over the
mechani smby which the District will provide unit nmenbers' hone

addresses and phone nunbers to CSEA.

°EERA section 3541.5(a)(2) states, in pertinent part:

. . . the board shall not . . . [i]ssue a
conpl ai nt agai nst conduct al so prohibited by
the provisions of the agreement between the
parties until the grievance machinery of the
agreement, if it exists and covers the matter
at issue, has been exhausted, either by
settlement or binding arbitration
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VWiile the objective of this interimrenedy may be
commendabl e, in practical ternms, it interjects the Board deeply
into the internal adm nistrative practices of the District. The
Board declines to take that renmedial action in this case, instead
| eaving the nechanics of providing the information in question to
t he negotiations of the parties. Accordingly, the remedy is
nodi fi ed as descri bed bel ow.

ORDER

Based upon the foregoing findings of fact and concl usi ons of
 aw, and upon the entire record in this matter, the Public
Enpl oynent Rel ati ons Board (Board) finds that the Bakersfield
Cty School District (Dstrict) violated the Educati onal
Enpl oynent Rel ati ons Act (EERA), Governnment Code section
3543.5(a), (b) and (c). The District violated these provisions
of EERA on or about April 2, 1996, by refusing to provide the
California School Enployees Association (CSEA) with the hone
. addresses and phone nunbers of unit nenbers and by unilaterally
‘changi ng the nechanics of providing such information to CSEA.
This conduct violated the District's duty to bargain in good
faith with CSEA, in violation of EERA section 3543.5(c). This
conduct al so denied CSEA its right to represent unit nmenbers in
vi ol ati on of EERA section 3543.5(b). This conduct also
interfered with the right of unit nenbers to be represented by

CSEA, in violation of EERA section 3543.5(a).



Pursuant to EERA section 3541.5(c), it is hereby ORDERED
that the District, its governing board and its representatives
shal I :

A CEASE AND DESI ST FROM

1. Ref using without legal justification to provide
CSEA with rel evant and necessary information, upon a proper
request by CSEA

2. Maki ng a unilateral change in the mechanics of
providing information to CSEA.

3. By the sane conduct, denying CSEA its right to
represent bargaining unit menbers in their enploynent relations
with the District.

4. By the same conduct, interfering with the. right of
unit nmenbers to be represented by CSEA.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PQOLI CI ES OF EERA:

1. Meet and negotiate with CSEA, if requested, within
10 days follow ng service of this Decision, concerning the
mechani cs of providing unit nmenbers' home addresses and phone
nunbers to CSEA, including any formal mechani sm for enpl oyees to
exercise their rights under the California Public Records Act,
Gover nnent Code section 6254. 3.

2. Wthin thirty-five (35) days follow ng the date
this Decision is no |onger subject to reconsideration, post at
all work | ocations where notices to classified enpl oyees
customarily are posted, copies of the Notice attached hereto as
an Appendi x. The Notice nust be signed by an authorized agent of
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the District, indicating that the District will conply with the
terms of this Order. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
shall be taken to insure that this Notice is not reduced in size,
altered, defaced or covered by any other material.

3. Upon issuance of a final decision, nmake witten
notification of the actions taken to conply with this Oder to
the Sacramento Regional Director (Drector) of the Board in

accordance with the Director's instructions.

Chai rman Caffrey and Menber Dyer joined in this Decision.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-3691,
California School Enployees Association v. Bakersfield Gty
School District, in which all parties had the right to
participate, it has been found that the Bakersfield Gty School
District (Dstrict) violated the Educational Enploynent Rel ations
Act (EERA), Governnment Code section 3543.5(a), (b) and (c). The
District violated the EERA on or about April 2, 1996, by refusing
to provide the California School Enployees Association (CSEA)
with the home addresses and phone nunbers of unit nenbers and by
unil ateral ly changing the nechanics of providing such information
to CSEA.

As a result of this conduct, we have been ordered to post
this Notice and we will:

A CEASE AND DESI ST FROM

1. Refusing wi thout legal justification to provide
CSEA with rel evant and necessary information, upon a proper
request by CSEA

2. Maki ng a unil ateral change in the nechanics of
providing information to CSEA '

3. By the same conduct, denying CSEA its right to
represent bargaining unit nenbers in their enploynent relations
with the District.

4. By the same conduct, interfering with the right of
unit nmenbers to be represented by CSEA.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF EERA:

1. Meet and negotiate with CSEA, if requested, within
10 days follow ng service of this Decision, concerning the
mechani cs of providing unit nmenbers' honme addresses and phone
nunbers to CSEA, including any formal mnmechani sm for enpl oyees to
exercise their rights under the California Public Records Act,
Government Code section 6254. 3;

Dat ed: BAKERSFI ELD CI TY SCHOCL
DI STRI CT

Aut hori zed Agent

THI'S I'S AN OFFI CI AL NOTI CE. I T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED | N SI ZE, DEFACED, ALTERED, OR COVERED W TH
ANY OTHER MATERI AL.






STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

CALI FORNI A SCHOOL EMPLOYEES
ASSQOCI ATI ON,

Unfair Practice
Case No. LA-CE-3691

Charging Party,

V.
PROPOSED DECI SI ON
BAKERSFI ELD CI TY SCHOCL DI STRI CT, (8/15/97)

Respondent .

Appearances: Alan S. Hersh, Staff Attorney, for California
School Enpl oyees Associ ation; Breon, O Donnell, MIller, Brown &
Dannis, by David G MIller and lvette Perfa, Attorneys, for
Bakersfield Gty School District.
Before Thomas J. Allen, Adm nistrative Law Judge.

PROCEDURAL HI STORY

In this case, a union alleges that a school district
unlawfully withheld fromthe union the home addresses and hone
- phone nunbers of enployees. The school district maintains its
conduct was | awful.

On June 21, 1996, the California School Enpl oyees
Association (CSEA) filed an unfair practice charge against the
Bakersfield Gty School District (District). On July 29, 1996,
the O fice of the General Counsel of the Public Enpl oynent
Rel ati ons Board (PERB) issued a conplaint, alleging that on or
about April 2, 1996, the District had refused to supply CSEA with

enpl oyee hone addresses and hone phone nunbers w thout enployee

authorization.® The conplaint alleged the District's refusal

The conplaint also alleged the District refused to supply
certain other enployee information, including social security
nunbers, but in its reply brief CSEA w thdrew those portions of

|
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represented (1) an unlawful refusal to provide information that
was relevant and necessary to CSEA's discharge of its duty to
represent enployees and (2) an unlawful unilateral change in
policy.

On August 19, 1996, the District filed an answer to the
conplaint. On Cctober 23, 1996, PERB held an informal settlenent
conference with the parties, but the matter was not resolved. On
February 19, 20 and 21, 1997, PERB conducted a formal hearing.
After the filing of post-hearing briefs, the matter was submtted
for decision on July 3, 1997.72

El NDI NGS OF FACT

The District is a public school enployer under the
Educati onal Enpl oynent Rel ations Act (EERA) .° CSEA is an
enpl oyee organi zati on under EERA and is the exclusive
representative of three units of the District's classified
enpl oyees.
The District and CSEA are parties to a negotiated agreenent

(Agreenent) for the termJuly 1, 1995, through June 30, 1998.

its charge. The District has not objected to this w thdrawal.
Pursuant to PERB Regul ation 32625, | determ ne the w thdrawal
shall be with prejudice. 1In this proposed decision, | shall

t herefore make findings of fact and conclusions of |aw only as
relevant to the issues involving addresses and phone nunbers.
(PERB regul ations are codified at Cal. Code of Regs., tit. 8,
sec. 31001 and follow ng.)

By a letter dated July 9, 1997, the District requested tine
to brief a "newissue" in CSEA's reply brief, but the District
|ater withdrew this request, by a letter dated July 17, 1997.

SEERA is codified at Governnment Code section 3540 and
following. Unless otherw se indicated, all statutory references
are to the Governnent Code.



The Agreenent does not address CSEA' s rights to request and
receive information, the District's rights to w thhold
information, or the rights of enployees to have information
wi t hhel d. The Agreenent (in Article 3.2) does give CSEA the
right to post notices on designated bulletin boards, subject to
i edi ate renoval by District managenent of information that is
"false or defamatory." The Agreenent (in Article 3.3) also gives
CSEA the right to use the District mail service and mail boxes
for communications to unit nmenbers, with the condition that the
District superintendent nust be provided with material intended
for "general CSEA distribution.” The Agreenent (in Article 3.5)
al so provides for paynent to CSEA of agency fees by unit nenbers
who are not CSEA nenbers.
In 1992, the California State Legislature anended section

6254.3 of the California Public Records Act (Public Records Act
- or PRA).* This section previously applied to the hone addresses
and phone nunbers of state enployees only. As anended, the
section states in relevant part as follows (with the new | anguage
underl i ned):

(a) The honme addresses and hone tel ephone

nunbers of state enployees and enpl oyees of a

school _district or county office _of education

shall not be deened to be public records and

shall not be open to public inspection,

except that disclosure of that infornmation
may be nmade as foll ows:

(3) To an enpl oyee organi zation pursuant to
regul ations and decisions of the Public

“The Public Records Act is codified at section 6250 and
fol | ow ng.



Enpl oynent Rel ati ons Board, except that the
hone addresses and hone tel ephone nunbers of
enpl oyees perform ng | aw enforcenent-rel ated
functions shall not be disclosed.

(b) Upon witten request of any enpl oyee, a
state agency, school district, or county
office of education shall not disclose the
enpl oyee's hone address or home tel ephone
nunber pursuant to paragraph (3) of

subdi vision (a) and an agency shall renove

t he enpl oyee's hone address and hone

t el ephone nunber from any mailing |ist

mai nt ai ned by the agency, except if the |ist
is used exclusively by the agency to contact
t he enpl oyee.

None of the District's witnesses testified as to when they becane
aware of this amendnment. CSEA' s Labor Rel ati ons Representative
(Répresentative) testified she had known about it since the
amendnent was made.

On an annual basis since 1993, the CSEA Representative
requested fromthe District, and the D strict provided, a list of
unit menbers' hone addresses and phone nunbers. The |ast such
conplete list was provided to CSEA in April 1995. That |ist
appears to give the hone addresses (or post office boxes) and
phone nunbers of all the unit nmenbers; none of the addresses or
phone nunbers is listed as confidential.

On approximately a quarterly basis since 1994, the |oca
CSEA treasurer requested fromthe District, and the D strict
provided, a list of unit nenbers that included their hone

addresses.> The last such conplete list in evidence was dated

®The treasurer testified she would have liked such a |ist
every nonth but "we nade a deal" that the District "would give it
to me every three nonths or something Iike that."
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Cct ober 18, 1995, and appears to include all the unit nenbers’
hone addresses (or post office boxes), with none listed as
confidential .® The treasurer testified these lists were provided
within a week or so of her requests.

On February 22, 1994, the District sent out a survey to its
princi pals and departnment heads, on the subject of a possible
District directory. The principals and department heads were
asked to talk to their staffs and to report, anong other things,
the nunbers of enployees who woul d aut horize publication of their
honme addresses and phone nunbers, their home addresses only, or
t heir phone nunbers only. Based on the responses to the survey,
the District concluded, "Mst enployees surveyed woul d not
aut hori ze publication of their hone address and/or phone nunber."”
The District therefore decided not to publish a directory. The
CSEA Representative was unaware of this survey, which had no
-apparent effect on the District's practice of providing CSEA with
enpl oyees' addresses and phone nunbers.

The District's director of personnel services testified that
at an unspecified time the District did a survey of part-tine
enpl oyees to determne their preferences with regard to a
possi bl e option to select a defined benefit plan in lieu of

social security. A witten survey asked questions of individual

®The only apparent anonaly was the street address of
enpl oyee Cynthia Sanchez, which was listed sinply as "G on the
list dated Cctober 18, 1995. No explanation for this listing has
been given. Cynthia Sanchez's full address was listed on earlier
and later lists given to CSEA;, it appears she noved sonetine
between a list dated May 15, 1995, and a list dated August 6,
1996. | attribute no particular significance to the anomaly.
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enpl oyees,

who returned the survey to the District. There was no

evidence as to the results or effects of this survey.

On January 19, 1996, CSEA Representative Jonni e Parker

(Parker) sent a letter to Mchael Lingo (Lingo), the District's

director of personnel services. The letter began as foll ows:

The letter

As the exclusive representative of a (the)
bargaining unit(s) in Bakersfield Cty School
District, CSEAis entitled to certain

i nformati on. In order for CSEA to fulfil

its obligation as the exclusive
representative and enforce the terns of our
col l ective bargaining contract, we request
the followng information on all bargaining
unit(s) enpl oyees.

then requested a list of all unit nmenbers with certain

i nformati on about them including their home addresses

nunbers.

The letter

several pr

The letter continued as foll ows:

However, we would prefer to establish an
el ectronic transfer of this information.
Such a transfer would greatly assist CSEA
The electronic transfer can be provided in
one of several formats.

and phone

then listed three alternative formats, along with

operties for the data requested.

At the tine she sent this letter, Parker had | ast

received a

list of hone addresses and phone nunbers for unit nenbers sone

nine nonths earlier, in April 1995. During 1995, she had

di scovered di screpanci es between the gross nunbers of

1995 || st

and the nunbers of potential unit nmenbers.

Duri ng January, February and March of 1996, Parker

several conversations with Lingo' s secretary,

the format

the April

had

nostly concer ni ng

in which the District could provide information to



CSEA.” In a conversation on March 13, 1996, the secretary told
Par ker that CSEA woul d not receive honme addresses and phone
nunbers. The next day, Parker showed the secretary copies of
pages fromthe April 1995 list, which included addresses and
phone nunbers. Parker assuned that if there was still a problem
Li ngo woul d contact her, which he did not do. \When Parker next
talked to the secretary, Parker was told a data systens enpl oyee
was working on providing the information; she was not told any

i nformati on woul d be excl uded.

On April 1, 1996, Lingo's secretary sent Parker a facsimle
transm ssion. The cover sheet indicated Parker was being sent a
"survey to classified enployees re release of info" for Parker's
"informati on and response.” The second page was a docunent in
two parts. The top part was an undated nmeno from Li ngo addressed
to "New C assified Enpl oyees" regarding "Release of Confidential
Information.” The nmeno stated as foll ows:

Due to a change in the |law, hone addresses
and tel ephone nunbers are now consi der ed,
"confidential information."

This information is sonetinmes requested by
Cl assified [sic] School Enpl oyees

Associ ation, Chapter #48, (CSEA) for

m scel | aneous reports.

Pl ease conplete the bottomof this page,

i ndi cating whether or not you would like this
information rel eased.

‘I'n one of these conversations, on January 25, 1996, the
secretary told Parker that CSEA would not receive social security
nunbers, which had been part of CSEA's request. Parker told the
secretary this issue had been settled the previous sunmer.
Apparently the issue did not cone up again in their
conversati ons.



The bottompart of the page was. a form headed "Bakersfield dty-
School District Personnel Services." The form had four blank
lines | abel ed "Enpl oyee (Printed Nanme)," "Enployee Signature,
"School / Departnent” and "Date Signed." The formthen had two
boxes, labeled as follows and in the follow ng order:

NO permssion is not granted to rel ease ny
honme address & tel ephone nunber.

YES, | grant perm ssion to release ny hone
address & tel ephone nunber. [ Emphasis in
original.]

This facsimle transm ssion was the first notice Parker received
that such a docunment would be used.

On the next day, April 2, 1996, Parker called Lingo and told
himthat she did not understand why the "survey" was being sent
out, that she had never heard fromLingo there was a problem
that she believed the District had been stalling, and that in her
opinion it was an unfair practice for the District to refuse to
provide the requested information and to send out the neno and
form Lingo told Parker he had referred Parker's January 19
request to the District's counsel and had been advi sed that an
amendnent to the Public Records Act gave enployees the ability to
refuse CSEA their hone addresses and phone nunbers. He further
told Parker that the District was not going to provide CSEA with
anything until the D strict had "actively surveyed" the unit
menbers. Parker reiterated CSEA's position that the D strict
shoul d provide the information and should not send out the neno

and form



On April 9, 1996, the District sent out to all unit nenbers
a revised version of the nmeno and form  The revised version was
addressed to "All dassified Enployees,” not just "New C assified
Enpl oyees.” It bore the date April 9, 1996, and it referred to
CSEA by its correct nane. Wat had been the |ast sentence of the
meno portion was revised to specify that enployees should
i ndi cate whether or not they wanted information released "to
California School Enployees Association, Chapter #48." |In

addition, the follow ng sentence was added:

Pl ease return conpleted formto Personnel by
Monday, April 15, 1996. [Enphasis in
origi nal . ]

The form portion was essentially unchanged except that it no

| onger asked for the "Date Signed." CSEA Representative Parker
did not receive a copy of the revised nmeno and form fromthe
District at that tine.

At one school site, the school secretary gave the head
custodi an (who was al so the | ocal CSEA president) copies of the
menmo and formfor all the custodians at the site; she told himto
di stribute them and have themreturned to her. Wen he returned
his own form she checked his nane off a list. At another schoo
site, copies of the nmeno and formwere just placed in unit
menbers' mail boxes, and nanes were not checked of f.

In the District's Operations Departnent, the site supervisor
handed out copies of the nmeno and formto unit nenbers after
giving themtheir work assignnments for the day; he told themto

turn in the forns before proceeding with their work. Wen unit



menbers asked questions, the supervisor referred themto the
| ocal CSEA chief job steward, who worked in the departnent, but
the steward said he could not comment because he was there as an
enpl oyee and not as a CSEA representative. The supervisor
checked off enpl oyees' nanes as they turned in the fornmns.

On April 26, 1996, Lingo sent Parker a letter stating in

part as foll ows:

Pursuant to your request for personal
information on Bakersfield Cty Schoo
District enployees as stated in your letter
of January 19, 1996, please be advised that
the District is hesitant to supply such
personal information w thout the express
perm ssion of each unit nmenber. | am
informed that a recent anmendnent to the
Public Records Act underlines the need for
the District to proceed with an abundance of
caution, despite what m ght have occurred in
the past, or any internal pressure an

enpl oyee organi zation nay wi sh to exert.

| amalso informed that in the intervening
period several telephone conversations have
occurred between our offices in an effort to
clarify your specific need for such personal
data. Pursuant to the advice of Counsel,
your witten request and our tel ephone
conversation of April 2, 1996, please be
advised that the District, at its own
expense, is in the process of printing and
distributing to each unit nenber, the
attached form Once received by the
District, an affirmative response shoul d
enable the District to supply to CSEA
Chapter #48, the hone address and tel ephone
nunber on record, of consenting individua
unit menbers.

The District regrets any inconveni ence and
delay that may ensue pursuant to the
District's legal position on the CSEA

Chapter #48, request for personal information
on BCSD enpl oyees.
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Attached to this letter was the revised version of the meno and
form

At the hearing, Lingo acknow edged that the District
mai nt ai ns the hone addresses and phone nunbers of unit nenbers,
and that the District had such information on January 19, 1996,
when CSEA requested it. There was no evidence that at any tine
prior to April 9, 1996, there were any unit nmenbers who had nade
witten requests that their hone addresses and phone nunbers not
be disclosed to CSEA. It was stipulated on the record that PRA
section 6254.3 does not refer to the ability of an enployer to
"survey" enployees on this issue. Apart from Parker's testinony
about what Lingo told her (which is hearsay) and Lingo's April 26
letter (also hearsay), there is no actual evidence in the record
as to why the District refused to provide the requested
information until it had surveyed the enpl oyees.

Li ngo asked his secretary to keep track of who returned the
surveys. On May 6, 1996, she informed himthat of the District's
1,720 classified enployees only 967 had returned conpl eted
surveys, while 753 had not. She asked himif she should send a
list to each school site and departnent indicating who had not
returned the survey, with a note asking the principals and
department heads to collect and return the remaining surveys.

Li ngo responded, "Yes."

On May 10, 1996, Parker sent Lingo a letter in response to

his April 26 letter. Parker's letter stated in part that the

District was "refusing to provide information in a tinely
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manner," despite a "long standing practice" of providing such
information, and was "obstructing the CSEA's right to rel evant
and necessary information" by "soliciting perm ssion to rel ease
said information via a newy created form"™ The letter requested
that the District provide the information no later than May 17,
1996, or face an unfair practice charge. Parker also called
Lingo the sane day with the same nessage.

On May 13, 1996, Parker and the |ocal CSEA president net
with Lingo and the District superintendent. In response to
CSEA' s expressed concerns, the superintendent stated, "What's
done is done; where do we go fromhere?" Lingo stated a second
survey woul d be sent out because the District had not received an
adequate response to the first one. CSEA objected, but w thout
Success.

At the hearing, Lingo testified that it was his decision to

~--send out a second "survey" and that he did not ask CSEA if he

could do so. He gave his reasons for the decision as follows:
| was concerned that 753 surveys had not been
returned and I wanted, | thought it was
necessary that we have sone kind of response
from those individuals before proceeding
further.
He did not explain why he thought the additional responses were
necessary.
On May 21, 1996, Lingo sent a neno to all principals and
departnment heads regarding "Survey to Al C assified Enpl oyees
(Rel ease of Confidential Information)." The neno stated in

rel evant part as follows:
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Enclosed is a list of classified enployees at

your site who have not responded to this

survey.

Each enpl oyee listed should receive this

survey, which gives themthe option to

rel ease -- (or not release) -- their hone

address and tel ephone nunber to California

School Enpl oyees Associ ati on, Chapter #48.
Encl osed with each nmenp was a list of non-respondi ng enpl oyees
and copies of a newneno and form The new nmeno was dated
May 21, 1996, and was addressed to "Al O assified Enpl oyees Not
Responding to April 9, 1996, Menpn." The new neno was ot herw se
like the April 9 menp, except that it asked for forns to be
returned by "Friday, My 31, 1996," and it concluded with the
foll owi ng additional |anguage:

Unl ess this docunent is received on or before

the due date with a mark in the "NO' box,

your hone address and tel ephone nunber wil|l

be provided to CSEA, Chapter #48.
The formportion of the docunent was essentially the sane as
before. CSEA Representative Parker did not receive a copy of the
new neno and formfromthe District at that tinme, although she
did receive a copy on June 12, 1996.

At one school site, the principal told the school secretary
she (the principal) was going to take the new neno and form
around to enployees and ask themto sign it and turn it in. The
principal instructed the secretary to check off the nanes of
enpl oyees who returned the forns and to follow up on enpl oyees
who did not do so. The secretary did as she was instructed.

On or about August 6, 1996, the District gave CSEA
Representative Parker a 79-page conputer-printed list of unit
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menbers. For sone unit nmenbers, the list gave honme addresses and
phone nunbers, but for others it listed the hone addresses and
phone nunbers as "confidential". Parker was told the
"confidential" listings represented the enployees who had marked
the "No" box on the April 9 formor the May 21 form

On February 6, 1997, Parker and Lingo's secretary reviewed
and counted the forns that enployees had marked. They found that
on the April 9 form sonme 541 enpl oyees had marked the "Yes" box
and 507 had marked the "No" box. They found that on the May 21
form some 155 enpl oyees had marked the "Yes" box and 146 had
mar ked the "No" box.

At the hearing, several CSEA wi tnesses testified about
CSEA' s use of unit nenbers' hone addresses and phone nunbers.
One use of the home addresses was to send unit nmenbers who were
not CSEA nenmbers their annual Hudson notices.® Home addresses
-~and phone nunbers were al so used to survey or poll unit nenbers
on bargaining issues, to notify themof ratification votes, to
nonitor the status of unit nenbers on extended | eave, and to

communi cate with unit nenbers facing |ayoff.

8 The nanme "Hudson notice" refers to the United States
Suprene Court's decision in Chicago Teachers Union, Local No. 1
v. Hudson (1986) 475 U.S. 292, 106 S. . 1066 [121 LRRM 2793] .

In that decision, the Suprene Court held that a public enpl oyee
who pays an agency fee has a constitutional right to receive from
t he uni on an adequate explanation of the basis for the fee. I n
PERB Regul ation 32992, PERB requires that each agency fee payer
receive annually a witten notice that includes the anount of the
fee, expressed as a percentage of dues based on identified
chargeabl e expenditures, and the basis for calculating the fee,
with all calculations nade on the basis of an independent audit
made available to the fee payer.
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CSEA's witnesses also testified about difficulties in
comruni cating with unit nmenbers w thout their honme addresses and
phone nunbers. Unit nenbers sonetines called CSEA and |eft
messages with only their nanmes and work sites. CSEA was not
allowed to call unit nmenbers on their work tine and coul d not
al ways contact themon their lunch tine. During the summer, the
District mail systemwas not available as a neans of
communi cating with many unit nmenbers, because the District did
not deliver mail to nost school sites, and nost unit nenbers were
off work for one or two nonths. CSEA wi tnesses gave exanpl es of
bar gai ni ng and representation issues that arose during the sunmer
nmont hs, when CSEA could not rely on the District mail systemas a
means of comunicating with unit nmenbers.

CSEA's witnesses testified that even when the District mail
systemwas available it was not always reliable or confidential.
Mai | CSEA sent to enpl oyees was sonetinmes sent back, because the
enpl oyees had transferred without notice to CSEA. The |ocal CSEA
president sonmetinmes found that mail sent to CSEA through the
District mail system had al ready been opened when he received it.
At one school site, classified aides shared mail boxes with
certificated teachers, and mail intended for the aides was
sonetimes found in teachers' work roons or rest roons. At the
sane school site, mail for all the classified cafeteria workers
went into one box and was picked up by the cafeteria manager. At
anot her school site, mail for all the custodians went into one

box and then was placed on a counter in the "custodian room"
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Enpl oyees conplained to CSEA that they did not receive mail CSEA
had sent, or that CSEA did not respond to mail they had sent,
whi ch CSEA had not in fact received.

Mai |l for "general CSEA distribution” could not be
confidential, because Article 3.3 of the parties' Agreenent
required that such material be provided to the District
superintendent. Postings on bulletin boards could not be
confidential either, because the bulletin boards were in open
vi ew, °

| SSUES

1. Did the District unlawfully refuse to provide CSEA with
t he hone addresses and phone nunbers of unit nenbers?

2. Dd the District's conduct represent an unl awf ul
unil ateral change in policy?

CONCLUSI ONS OF LAW
ALl Ref I Provi | nf or Lon

It has long been held by the National Labor Rel ations Board

(NLRB) and by PERB that the duty to bargain in good faith

requires an enployer to provide information requested by a union

°Al so, as noted above, under Article 3.2 of the parties'
Agreenent "false and defamatory” information on bulletin boards
was subject to inmmediate renoval by District nmanagenent. This
clearly inplies that the bulletin boards were subject to
managenment scrutiny.

CSEA's briefs argue that the District's conduct also
represented unl awful polling and coercion of enployees. This
argument is not reflected in the PERB conplaint, or in a notion
to anend the PERB conplaint, and was not fully litigated at the
hearing. | shall therefore make no conclusions of law as to the
i ssues raised by this argunent.
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that is necessary and relevant to the union's duty as exclusive

representative to represent unit menbers. (NLRB v. Acne

Industrial Conpany (1967) 385 U. S. 432 [64 LRRM 2069]; Procter &

Ganbl e Manufacturing Conpany v. NLRB (8th Cr. 1979) 603 F.2d
1310 [102 LRRM 2128]; _Stockton Unified School District (1980)

PERB Deci sion No. 143 (Stockton).) Certain information is
presuned to be relevant, but if the enployer questions the
rel evance the union nust give the enployer an expl anation.

(Mdesto Gity_Schools and High School District (1985) PERB

Deci sion No. 479.) Once relevant information is requested, the
enpl oyer nust provide it or adequately set forth the reasons why

it is unable to conply. (The Kroger Conpany (1976) 226 NLRB 512

[93 LRRM 1315]; _Stockton.) The enployer may be excused if
conpl i ance woul d be burdensome, but the burden of proving this

defense is on the enployer. (NLRB v. Borden, Inc. (1st Cir.

1979) 600 F.2d 313 [101 LRRM 2727]; Stockton.)
The NLRB has held unit nmenbers' hone addresses and phone
nunbers are presunptively rel evant. (See, e.g., Harco

Laboratories, lnc. (1984) 271 NLRB 220 [117 LRRM 1232]

(addresses); Dvantron/Bondo Corp. (1991) 305 NLRB No. 75 [138
LRRM 1446] (addresses and phone nunbers); Show Industries Inc.

(1991) 305 NLRB No. 72 [138 LRRM 1416] (addresses and phone
nunbers).) In Prudential lnsurance Co. v. NLRB (2d Gr. 1969)

412 F.2d 77, 84 [71 LRRM 2254] (Prudential), the Court of Appeals

stated the follow ng about a union's request for the addresses of

unit nenbers:
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The kind of information requested by the
Union in this case has an even nore
fundanental relevance than that considered
presunptively relevant. The latter is needed
by the union in order to bargain
intelligently on specific issues of concern
to the enployees. But data w thout which a
uni on cannot even conmuni cate w th enpl oyees
whomit represents is, by its very nature,
fundanmental to the entire expanse of a
union's relationship with the enpl oyees. In
this instance it is urgent so that the
excl usive bargaining representative of the
enpl oyees may performits broad range of
statutory duties in a truly representative
fashion and in harnony with the enpl oyees’
desires and interests. Because this
information is therefore so basically rel ated
to the proper performance of the union's
statutory duties, we believe any specia
showi ng of specific relevance woul d be
super fl uous.

I n dynam c enpl oynent situations, where representation issues may
arise quickly and require a quick response, this statenent woul d
seemto apply with equal force to a request for unit nenbers’
phone numbers.

Wth regard to requests for addresses (as well as with
regard to other requests for information), PERB has generally

foll owed NLRB precedent. (See, e.g., M. San Antonio Community
College District (1982) PERB Decision No. 224, citing

Prudential.) There appears to be no reason why PERB shoul d not

foll ow NLRB precedent with regard to requests for phone nunbers
as well. Indeed, in its reply brief the D strict "does not

di spute that enployee hone addresses and hone tel ephone nunbers

may, dependi ng upon the circunstances, be relevant information to

whi ch an enpl oyee organization ordinarily_is entitled [enphasis
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added]." | conclude unit nmenbers' phone nunbers as well as
addresses are presunptively relevant information.

The PERB conplaint alleges in part that on or about April 2,
1996, the District refused to provide relevant and necessary
i nformation, including addresses and phone nunbers, which CSEA
had requested on or about January 19, 1996. There is no evidence
the District did not have the requested information on April 2,
1996; on the contrary, District Personnel Director Lingo
testified the District had the information on January 19, 1996,
when it was first requested.

| have concluded the requested infornmation (addresses and
phone nunbers) was presunptively relevant. The District has not
rebutted this presunption. There was no testinony the District
even questioned the relevance of the information, so as to oblige
CSEA to give the District an explanation.

The District argues (in its reply brief) that CSEA s request
was "not urgent" because CSEA "had recently and repeatedly
recei ved such information fromthe District.” There was no
testi nony, however, that the District questioned the timng and
urgency of CSEA's request. On the contrary, the timng of CSEA s
January 1996 request appears to have been consistent with the
timng of previous requests that were honored by the District.
Furthernore, CSEA Representative Parker testified that during
1995 she had di scovered di screpanci es between the gross nunbers
of the April 1995 list of address and phone nunbers and the

nunbers of potential unit menbers. |In a nobile society, it could
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be expected a nunber of unit nmenbers would have changed addresses
or phone nunbers between the April 1995 list (or even the Cctober
1995 list given to the local CSEA treasurer) and the January 1996
request. | therefore do not find that the District's argunent
that the request was "not urgent"” rebuts the presunption of

rel evance and necessity.

The District does not argue it would have been unduly
burdensome for it to provide the requested information. There is
no evidence that the District told CSEA it was burdensone, or
that it was burdensone in fact. On the contrary, it appears that
in the past the District had been able to provide the information
readily and pronptly (within a week or so, in the case of the
i nformation requested by the |ocal CSEA treasurer).

Wat the District did tell CSEA (nostly clearly in Lingo's
April 26 letter) was that the District was "hesitant" to provide
the requested informati on because of "a recent amendnent to the
Public Records Act," apparently a reference to the 1992 anmendnent
to section 6254.3. As a justification for the District's alleged
refusal to provide the requested information on or about April 2,
1996, however, this explanation is unsupported by the facts and
the law. There was no evidence that on or about April 2, 1996,
there were any unit nenbers who had made witten requests that
their addresses and phone nunbers not to be disclosed, and PRA

section 6254.3(b) only required that the District not disclose
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such information " [u]lpon witten request of any enpl oyee."?'!

As PERB stated in California Union of Safety_ Enployees (1992)

PERB Deci sion No. 948-S, "The only hone addresses properly
withheld . . . were those of individuals who, inwiting, had
i nvoked the privacy provision of section 6254.3(b) [enphasis
added] ," not those of individuals who m ght invoke the provision
in the future

On April 2, 1996, Lingo told Parker the District woul d not
provide any information until the District had "actively
surveyed" the unit menbers. PRA section 6254.3, by its terns,
does not require or authorize such a survey; it was stipulated on
the record that the section does not refer to the ability of an
enpl oyer to survey enpl oyees on this issue. Lingo did not
testify he even believed the section required or authorized the
survey.

The District appears to argue (in.its reply brief) it did
not actually "refuse" to provide information on or about April 2,
1996, as the conplaint alleges, but nerely delayed providing the
information, wth "no prejudice” to CSEA. Such an argunent does
not fit the facts of this case. The facts are the D strict
refused to provide CSEA with the requested information during
what was actually and predictably the |ast week there were

(apparently) no enpl oyee requests limting disclosure of the

1Section 6254.3(a)(3) also required that the District not
di scl ose the addresses and phone nunbers of enployees "performng
| aw enforcenent-related functions,” but there is no evidence of
such enployees in the CSEA units, and the requirenment is not at
issue in this case.
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information. The District explicitly refused to provide the
information until it had "actively surveyed" the unit nenbers.
It was certainly predictable that at |east sone of the enpl oyees
surveyed, especially when given a specific formand a specific
deadline, would request that their addresses and phone nunbers
not be disclosed. The prejudice to CSEA was obvi ous: the
District's April 2 refusal, coupled with its April 9 and May 21
surveys, mneant the District was not going to provide CSEAw th
all the informati on CSEA had requested, even though the D strict
apparently could otherwi se have provided all that information at
any time prior to April 9, 1996.

| therefore conclude CSEA fequest ed presunptively rel evant
information, the District did not rebut the presunption of
rel evance, the District refused to provide the information on or
about April 2, 1996, and the District has established no defense
for its April 2 refusal. Under PERB precedent, the District's
refusal violated its duty to bargain in good faith with CSEA, in
vi ol ati on of EERA section 3543.5(c). This conduct al so denied
CSEA its right to represent unit nenbers, in violation of EERA
section 3543.5(b). This conduct also interfered with the right
of unit nenbers to be represented by CSEA, in violation of EERA
section 3543.5(a).

Al | eged Unil ateral Change

An enployer's unilateral change of terns and conditions of
enpl oynent within the scope of representation is, absent a valid

defense, a per se refusal to negotiate, in violation of EERA
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section 3543.5(c) . (Pajaro Valley Unified School District (1978)
PERB Deci sion No. 51.)

To prevail on a conplaint of unilateral change, a charging
party nust establish by a preponderance of the evidence (1) the
enpl oyer breached or altered the parties' witten agreenent or an
est abl i shed past practice; (2) such action was taken w thout
giving the exclusive representative notice or an opportunity to
bargai n over the change; (3) the change was not nerely an
i sol ated breach but anpbunted to a change of policy (that is, it
had a generalized effect or continuing inpact on the bargaining

unit); and (4) the change in policy concerned a matter within the

scope of representation. (Pajaro Valley Unified School District,

supra, PERB Decision No. 51; Davis Unified School District (1980)

PERB Deci sion No. 116; Gant Joint Union Hi gh School District

(1982) PERB Deci sion No. 196.)
PERB has held the provision of relevant and necessary

information to an exclusive representative is within the scope of

representation. (Jefferson School District (1980) PERB Deci sion
No. 133; _Healdsburg Union High School District (1984) PERB

Deci sion No. 375 (Healdshurg); Davis Joint Unified Schoo

District (1984) PERB Decision No. 474.) |In Healdsburg, PERB
found "the nost appropriate way to avoid conflict over access to
necessary information is to regulate the [exclusive
representative's] access to that information through the

col I ective bargai ning process."”
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Wth regard to the provision of the hone addresses of
enpl oyees, PERB has issued specific regulations under the Ral ph
C. Dlls Act (DIls Act) and the Hi gher Education Enpl oyer-
Enpl oyee Rel ations Act (HEERA) .' The Dills Act regulation is
PERB Regul ati on 40165 and states in relevant part as follows:

(a) Except as prohibited by law, the state
enpl oyer shall release to an exclusive
representative a mailing list of hone
addresses of state enployees it represents
pursuant to a witten request by the

excl usive representative. The _nechanics of
such release, including but not limted to
(1) timng, frequency, and manner of

di scl osure, (2) maintenance of nanes or the
mailing list, and (3) cost of production
shall be subject to the collective bargaining
process. [ Enphasi s added. ]

(c) As provided by Governnent Code Section
6254. 3, and upon witten request of a state
enpl oyee, the state enpl oyer shall renove the
state enpl oyee's honme address fromthe
mailing lists referenced in subsection (a)
and (b) prior to the release of such |ists.
~The HEERA regul ation is PERB Regul ati on 51027 and is parallel to
the Dills Act regul ation

The Dills Act and HEERA regul ati ons were issued in 1986,
when PRA section 6254.3 applied to the hone addresses and phone
nunbers of state enployees only. Now that the 1992 anendnent to
the Public Records Act has nmade section 6254.3 applicable to the
addresses and phone nunbers of public school enployees as well,
there appears to be no reason why the principles enbodied in

t hese regul ations should not also apply under EERA, which in al

2The Dills Act is codified at section 3512 and fol | ow ng.
HEERA is codified at section 3560 and follow ng.
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rel evant respects is parallel to the Dills Act and HEERA. G ven
nmy concl usi on that phone nunbers as well as addresses are
presunptively relevant information, there appears to be no reason
t hose principles should not also apply to phone nunbers. |

t herefore conclude that under EERA the "nechanics" of the rel ease
of unit nmenbers' hone addresses and phone nunbers are within the
scope of representation and "subject to the collective bargaining
process."

The District nonetheless argues (in its opening brief) "the
duty to provide information is a stand-alone duty which nmay arise
because of contract |anguage"” but the "existence or non-existence
of a past practice regarding providing information is irrelevant
because the nature, timng and substance of CSEA's requests for
information vary." It is true CSEA may request a variety of
information in a variety of contexts, and as to sone such
. requests there may be no established past practice, but it does
not follow there can never be an established past practice
regardi ng any such requests. The District's argunent appears to
acknow edge that "contract |anguage" may be relevant to the duty
to provide information; in the law of unilateral change,
est abl i shed past practice may be just as relevant as contract

| anguage. (Pajaro Valley Unified School District, supra, PERB

Deci sion No. 51; Davis Unified School District, supra, PERB

Deci sion No. 116; Gant Joint Union H gh School District, supra,

PERB Deci si on No. 196.)
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In the present case, | find there was an established past
practice with regard to the nechanics of providing unit nenbers'
honme addresses and phone nunbers. The practice was that the
District provided addresses and phone nunbers to the CSEA
Representative on an annual basis, upon request, and that the
District provided addresses to the |ocal CSEA treasurer on
approximately a quarterly basis, upon request. Furthernore, the
. practice was that the District provided the requested information
pronmptly and w thout first conducting a survey of unit nenbers on
t he subject.

| further find that on April 2, 1996, the District altered
this past practice by refusing to provide the requested
information until it had "actively surveyed" the unit nmenbers.
This was a change in the mechanics of providing the informtion,
both in that it affected the timng of disclosure and also in
-that it created an entirely new step in the disclosure process.
This change affected all three CSEA bargaining units, and it was
presented to CSEA as a flat refusal, not as a matter for
negotiation. | therefore conclude the District's April 2 conduct
constituted a unilateral change of policy.

The District argues (in its opening brief) "the District has
regularly surveyed its enployees about certain matters." The
evi dence does show that in 1994 the District surveyed unit
menbers about a possible District directory, and also that at an
unspecified tinme the District surveyed part-tine unit nenbers

about a possible defined benefit option. | do not find, however,
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that these two surveys denonstrate an established past practice
relevant to the present case. First of all, two surveys within
an unspecified period of years seeminsufficient to denonstrate a
"regular" practice, let alone an established one. Second, the
evi dence shows the CSEA representative was unaware of the 1994
directory survey, and there is no evidence CSEA was aware of the
defined benefit survey, so it cannot be said the surveys
denmonstrate a past practice reflecting a tacit understanding
between the parties. Furthernore, the two surveys were
dissimlar even to each other, with the 1994 directory survey
bei ng addressed to principals and departnent heads, who sinply
reported back the nunbers of enployees who responded in various
ways, while the defined benefit survey was addressed to
i ndi vi dual enpl oyees, who returned individual responses.
Mor eover, there is no evidence either survey had any effect on
.any right of CSEA, including its right to receive information.
The District further argues that "the District's right to
communicate with its enployees is an area reserved to its
di scretion and the District is not legally obligated to negotiate
with CSEA about it." This argunent m ght be persuasive if al
the District had done was informenployees of their rights under
PRA section 6254.3. The District did nore than that, however.
First of all, the District unilaterally changed its established
past practice of pronptly providing addresses and phone nunbers
to CSEA, by refusing to provide any such information until it had

"actively surveyed" unit nenbers. Second, the District
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unilaterally established a new and specific nechanism for

enpl oyees to exercise their rights under PRA section 6254. 3,

whi ch becane part of the overall nechanics of the rel ease of
information to CSEA. The District unilaterally determ ned, anong
ot her things, that enployees would be given a particular formto
be returned to a particular office (personnel) by a particular
deadline (initially, April 15, 1996). As to the formitself, the
District unilaterally determ ned, anong other things, how the
enpl oyees' options would be defined and in what order they would
be listed. Later, the District unilaterally determ ned there
woul d be a second survey of nonrespondi ng enpl oyees with anot her
particul ar deadline (My 31, 1996). Al of these determ nations
went beyond nmere communi cation of information to enpl oyees, and
altered the overall nechanics of the release of information to
CSEA.

The District argues that enployees' rights under section
6254.3 are thensel ves outside the scope of representation. |
agree this appears to be a correct reading both of the Public
Records Act and of the PERB regul ations under the Dills Act and
HEERA (PERB Regul ati ons 40165 and 51027), which | have found
applicable in principle under EERA as well. The District further
argues "the process by which public school enployees are inforned

of and exercise their rights . . . are simlarly outside the

scope of collective bargaining [enphasis added]." To the extent

this argunment would indicate that an enployer may unilaterally

design and dictate a formal nechanism for enpl oyees to exercise
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their rights, | disagree. The rights created by PRA section
6254.3 are enployee rights, not managenent rights. There is no
reason why an enpl oyer should unilaterally determ ne any fornal

mechani sm for the exercise of those rights, especially when that

process will affect the nechanics of a union's access to rel evant
and necessary information. As PERB stated in Heal dsburg, "the

nost appropriate way to avoid conflict over access to necessary
information is to regulate the [exclusive representative's]
access to that information through the collective bargaining
process."

| therefore conclude that on or about April 2, 1996, the
District unilaterally changed the nechanics of providing unit
menbers' honme addresses and phone nunbers to CSEA, which was a
matter within the scope of representation, and that the D strict
has not established any valid defense. This conduct violated the
District's duty to bargain in good faith with CSEA, in violation
of EERA section 3543.5(c). This conduct also denied CSEA its
right to represent unit menbers, in violation of EERA section
3543.5(b). This conduct also interfered with the right of unit
menbers to be represented by CSEA, in violation of EERA section
3543.5(a).

REMEDY
EERA section 3541.5 gives PERB:
. the power to issue a decision and order
dlrectlng an offending party to cease and
desist fromthe unfair practice and to take

such affirmative action, including but not
limted to the reinstatenent of enployees
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with or without back pay, as will effectuate
the policies of this chapter [EERA].

In the present case, the District has been found to have viol ated
its duty to bargain in good faith (1) by refusing to provide CSEA
with relevant and necessary information and (2) by unilaterally
changing a policy within the scope of representation. It is
therefore appropriate that the District be directed to cease and
desi st from maki ng such refusals and such unilateral changes. It
is also appropriate that the District be directed, if CSEA so
requests, to neet and negotiate about the nechanics of providing
unit nmenbers' hone addresses and phone nunbers, including any
formal nmechanism for unit nenbers to exercise their rights under
PRA section 6254. 3. It is further appropriate that the D strict
be directed, if CSEA so requests, to reinstate its past practice
of providing home addresses and phone nunbers pronptly and
w thout first conducting a survey of unit nmenbers on the subject.

If this were an ordinary case of refusal to provide
information, it would also be appropriate to direct the District
to provide CSEA now with all the information it unlawfully
refused to provide on or about April 2, 1996, that is, all the
unit nmenmbers' hone addresses and phone nunbers avail able at that
time, including those later listed as "confidential" due to the
April 9 and May 21 surveys. In the present case, however,
because of PRA section 6254.3, such a renedy appears legally
i nappropri ate.

Since April 9, 1996, hundreds of enployees have apparently
exercised their right under PRA section 6254.3 to make witten
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requests that their addresses and phone nunbers not be discl osed.
PRA section 6254.3 appears to require the District to honor those
requests now, and also appears to deny PERB the authority to
order, by regulation or by decision, that they not be honored
now. For the purposes of section 6254.3, it appears to be
irrelevant that the witten requests came into existence only
after what has been found to be an unlawful refusal to provide
the information, and only because of what has been found to be an
unl awful unilateral change.®

PRA section 6254.3 thus nmakes it very difficult to provide
an appropriate remedy in this case.' | have found, in effect,
that CSEA had a right to receive the addresses and phone nunbers
of all unit nenbers on or about April 2, 1996, and that the
District unlawfully withheld the information at that time, but
section 6254.3 apparently prevents PERB from ordering the
-District to provide all of -that information to CSEA now. As a
result, CSEA is deprived of information which appears to be

rel evant and necessary for CSEA to be able to conmunicate

BUnder PRA section 6254.3, the relevant inquiry appears to
be whet her an enpl oyee has made a "witten request” that the
enpl oyer not disclose the enployee's address and phone nunber to
an enpl oyee organi zation. Although the April 9 and May 21 forns
do not track the | anguage of section 6254.3, | do not find them
so anbi guous that the District or PERB may di sregard them unless
they are revoked by the enpl oyees or superseded by a new
mechani sm

“For this reason, during the hearing | particularly invited
both parties on the record to address the renedy issue in their
post-hearing briefs.
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pronptly, reliably and confidentially with all the unit nenbers
it represents.

Sonme of the difficulty may be alleviated if the District and
CSEA negotiéte to agreenent on a different mechani sm for
enpl oyees to exercise their rights under PRA section 6254.3. The
mechani smunil aterally designed by the District is at |east
arguably slanted (whether intentionally or not) in favor of
nondi scl osure. A negotiated agreenent may yield a nore neutral
mechani sm and ultimtely nore disclosure of addresses and phone
nunmbers. If nothing else, a new nechanismmay all ow enpl oyees to
be nore fully informed about the rights and opportunities they
hay sacrifice by exercising their rights under section 6254. 3.1
As indicated above, the District shall be ordered to negotiate on
this subject, if CSEA so requests.

Negoti ati on takes tinme, however, and neanwhile the

- District's unlawful conduct will have the continuing effect of
[imting CSEA's ability to communicate with unit nenbers. It is
i nappropriate for this effect to go entirely unrenedi ed. It is

nore appropriate to fashion an interimrenedy requiring the

District to facilitate CSEA' s comuni cation with those unit

®For exanple, the District's formdescribed the issue as one
of granting perm ssion to release information, and it listed the
"No" option first, arguably inplying that nondiscl osure was the
nor m

®The District's description of CSEA's use of home addresses
and phone nunbers "for m scell aneous reports,” while not
necessarily inaccurate or pejorative, certainly does not convey
the inportance of CSEA' s use of the addresses and phone nunbers
to send out Hudson notices, which are of constitutional
significance, and for inportant representational purposes.
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menbers whose addresses and phone nunbers were |listed as
"confidential" due to the April 8 and May 21 surveys. As .to
those unit nmenmbers, | find the foll ow ng procedures to be an
appropriate interimrenedy:

1. When CSEA wi shes to send a nmailing to such a unit
menber, CSEA may place the nmailing in a seal ed CSEA envel ope and
give it to the District, along with sufficient information to
identify the unit nmenber. Wthin one business day, the D strict
shal |l place the seal ed CSEA envelope in a District envel ope and
mail it to the unit nmenber's hone address, with a cover letter
stating, "In Unfair Practice Case No. LA-CE-3691, the Public
Enpl oynent Rel ations Board ordered the District to mail to you at
your hone address the enclosed mailing fromthe California School
Enpl oyees Association.” The District may bill CSEA for the cost
of necessary post age.

2. When CSEA wi shes to contact such a unit nenber by
phone, CSEA may give the District a nessage for the unit nenber,
stating when and at what phone nunber the unit nenber may cal
CSEA. W thin one business day, the District shall attenpt to
call the unit nenber's honme phone nunber and | eave the nessage,
and shall report to CSEA the tinme of the attenpted call and
whet her the nmessage was left. The District may bill CSEA for the
cost of necessary toll calls.

These procedures shall be in effect as an interimrenedy
from such tinme as CSEA requests negotiations on the mechani sm for

unit nmenbers to exercise their rights under PRA section 6254. 3,
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to the tine such negotiations are conpleted, either by agreenent
or by exhaustion of statutory inpasse procedures, unless the
parties agree on different procedures or on a different interim
peri od.

This interimrenedy will be seen as inperfect from either
party's point of view Fromthe District's point of view, the
interimrenmedy will appear to inpose an extraordinary duty to
facilitate CSEA' s communication with unit nenbers --a duty that
EERA woul d not otherw se inpose on the District. That
extraordinary duty is appropriate as a part of an interimrenedy
inthis case, however, because the District's unlawful conduct on
or about April 2, 1996, has (intentionally or not) limted CSEA s
ability to communicate with unit nenbers -- an ability that is
inportant to CSEA's duty under EERA to represent those unit
menbers. By requiring the District to facilitate such
..communication, the interimrenmedy will help to effectuate the
policies of EERA

From CSEA' s point of view, on the other hand, the interim
remedy will appear to fall short of fully restoring CSEA s
previ ous opportunity for pronpt, reliable and confidenti al
communi cation with unit menbers. PRA section 6254.3, however,
appears to prevent the full restoration of that opportunity in
this case. Inthe long term section 6254.3 is areality to
which CSEA wi |l have to adjust. The interimrenedy nmay at | east

help to ease that adjustnent, and to alleviate the inmediate
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effects of the District's unlawful conduct, while the parties
negotiate for the long term

It is also appropriate that the District be directed to post
a notice incorporating the terns of the order in this case.
Posting of such a notice, signed by an authorized agent of the
District, wll provide enployees with notice that the D strict
has acted in an unlawful manner, is being required to cease and
desist fromthis activity and to take affirmative renedi al
actions, and will conply with the order. It effectuates the
pur poses of EERA that enployees be inforned both of the

resolution of this controversy and of the District's readiness to

comply with the ordered renedy. (Placerville Union School
District (1978) PERB Decision No. 69.)
PROPOSED ORDER

Based upon the foregoing findi ngs of fact and concl usi ons of
- law, and upon the entire record in this matter, it is found that
the Bakersfield Cty School District (Dstrict) violated the
Educati onal Enpl oynment Rel ations Act (Act or EERA), Governnent
Code section 3543.5 (a), (b) and (c). The District violated
t hese provisions of EERA on or about April 2, 1996, by refusing
to provide the California School Enployees Association (CSEA)
wi th the hone addresses and phone nunbers of unit nenbers and by
unilaterally changing the mechanics of providing such information
to CSEA. This conduct violated the District's duty to bargain in
good faith wwth CSEA, in violation of EERA section 3543.5(c).

This conduct also denied CSEA its right to represent unit
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menbers, in violation of EERA section 3543.5(b). This conduct
also interfered with the right of unit nenbers to be represented
by CSEA, in violation of EERA section 3543.5(a) .

Pursuant to EERA section 3541.5 (c), it is hereby ORDERED
that the District, its governing board and its representatives
shal | :

A CEASE AND DESI ST FROM

1. Ref using without legal justification to provide
CSEA with rel evant and necessary information, upon a proper
request by CSEA

2. Making a unilateral change in the nechanics of
providing information to CSEA

3. By the same conduct, denying CSEA its right to
represent unit nmenbers.

4. By the same conduct, interfering with the right of
- unit nmenbers to be represented by CSEA

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI G ES OF THE ACT:

1. If requested by CSEA within 10 days of this
proposed deci sion becomng final, to neet and negotiate in good
faith with CSEA concerning the nmechanics of providing unit
menbers' honme addresses and phone nunbers to CSEA, including any
formal nmechani sm for enployees to exercise their rights under
the California Public Records Act (PRA), Governnent Code

section 6254. 3;
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2. If requested by CSEA, to reinstate the prior
practice of providing unit menbers' honme addresses and phone
nunbers to CSEA pronptly and without first conducting a survey of
unit nmenbers on the subject;

3. From such time as CSEA requests negotiations on
the nmechanism for unit nenbers to exercise their rights under
PRA section 6254.3, to the tinme such negotiations are conpleted,
ei ther by agreement or by exhaustion of statutory inpasse
procedures, to conply with the follow ng procedures with regard
to those unit nenbers whose hone addresses and phone nunbers were
listed as "confidential" due to the surveys of April 9, 1996, and
May 21, 1996, unless CSEA and the District agree on different
procedures or on a different interimperiod:

a. When CSEA wi shes to send a mailing to such a
unit menber, CSEA may place the mailing in a seal ed CSEA envel ope
and give it to the District, along with sufficient information to
identify the unit menber. Wthin one business day, the District
shall place the sealed CSEA envelope in a District envel ope and
mail it to the unit nenber's hone address, with a cover letter
stating, "In Unfair Practice Case No. LA-CE-3691, the Public
Enpl oynent Rel ations Board ordered the District to mail to you at
your hone address the enclosed mailing fromthe California School
Enpl oyees Association.”™ The District may bill CSEA for the cost
of necessary postage.

b. When CSEA wi shes to contact such a unit

menber by phone, CSEA may give the District a nmessage for the
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unit nmenber, stating when and at what phone nunber the unit
menber may call CSEA. Wthin one business day, the District
shall attenpt to call the unit nenber's hone phone nunber and
| eave the nessage, and shall report to CSEA the tine of the
attenpted call and whether the nessage was left. The D strict
may bill CSEA for the cost of necessary toll calls.

4. Wthin ten (10) workdays of the service of a fina
decision in this matter, post at all work |ocations where notices
to classified enployees customarily are posted, copies of the
Notice attached hereto as an Appendi x. The Notice must be signed
by an authorized agent of the District, indicating that the
District will conply with the ternms of this Oder. Such posting
shall be maintained for a period of thirty (30) consecutive
wor kdays. Reasonabl e steps shall be taken to ensure that the
Notice is not reduced in size, altered, defaced or covered with
any other material.

5. Upon issuance of a final decision, nmake witten
notification of the actions taken to conply with the Order to the
Sacranmento Regional Director of the Public Enploynent Relations
Board, in accord with the regional director's instructions.

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenment of exceptions wth the
Board itself at the headquarters office in Sacramento within
20 days of service of this Decision. In accordance with PERB

regul ations, the statenent of exceptions should identify by page
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citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code of Regs.,
tit. 8, sec. 32300.) A docunent is considered "filed" when

actually received before the close of business (5 p.m) on the

| ast day set for filing ". . .or when sent by tel egraph or
certified or Express United States mail, postmarked not |ater
than the |ast day set for filing . . . ." (See Cal. Code of

Regs., tit. 8, sec. 32135; Code of Cv. Pro. sec. 1013 shall
apply.) Any statenent of exceptions and supporting brief nust be
served concurrently with its filing upon each party to this

pr oceedi ng. Proof of service shall acconpany each copy served on
a party or filed with the Board itself. (See Cal. Code of Regs.,
tit. 8, secs. 32300, 32305 and 32140.)

THOMASJ. ALLEN
Administrative Lav Judge
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