STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

SERVI CE EMPLOYEES | NTERNATI ONAL
UNI ON, LOCAL 99,

Charging Party, ) Case No. LA-CE-3898
V. ) PERB Deci si on No. 1266
LOS ANGELES UNI FI ED SCHOOL ) June 5, 1998

DI STRI CT,
Respondent .

R P g

Appear ances: Posner & Rosen by Howard Z. Rosen, Attorney, for
Servi ce Enpl oyees International Union, Local 99; O Melveny &
Myers by Steven M Cooper, Attorney, for Los Angeles Unified
School District.

Before Caffrey, Chairman; Johnson and Jackson, Menbers.

DECI SI ON AND ORDER

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (Board) on an appeal by the Service
Enpl oyees International Union, Local 99 (SEIU of a Board agent's
di sm ssal (attached) of SEIU s unfair practice charge. SEIU
all eges that the Los Angeles Unified School District (D strict)
viol ated section 3543.5(c) of the Educational Enploynment
Rel ati ons Act (EERA)' when the District changed terns of

'EERA is codified at Government Code section 3540 et seq.
Section 3543.5 provides, in pertinent part:

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.



enpl oynent relating to the District's substance abuse policy
w t hout providing SEIUw th notice or the opportunity to bargain.,
The Board has reviewed the enfire record in this case
including SEIU s original unfair practice charge, the Board
agent's warning and dismssal letters, SEIU s appeal and the
District's response. The Board finds the warning and di sm ssal
letters to be free of prejudicial error and adopts them as the
deci sion of the Board itself.
The unfair practice charge in case No. LA-CE-3898 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menmbers Johnson and Jackson joined in this Decision.



STATE OF CALIFORNIA PETE WILSON, Governor

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

April 6, 1998

Howard Z. Rosen, Esq.

Posner & Rosen LLP

3600 WI shire Boul evard, Suite 1800
Los Angel es, CA 90010

Re: DI SM SSAL OF CHARGH REFUSAL TO | SSUE COWPLAI NT
Service Enployees International Uinion. local 99 v, Los
m?e es Unified School D strict
Unfair Practice Charge No. LA-CE-3898

Dear M. Rosen:

The above-referenced unfair practice charge, filed January 30,

1998, alleges the Los Angeles Unified School District (D strict)

unilaterally inplenented a "Zero Tol erance” al cohol and drug

policy. The Service Enpl oyees International Union, Local 99

(SH al l eges this conduct viol ates Governnment Code section

254)3. 5(c) of the Educational Enploynent Relations Act (EERA or
t).

| indicated to you, in ny attached letter dated March 11, 1998,
that the above-referenced charge did not state a prima facie
case. You were advised that, If there were any factual

i naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prina facie case or withdrew it prior to March
18, 1998, the charge woul d be di sm ssed.

On March 20, 1998, two days after the above-stated deadline, you
sent me a facsimle requesting an extension until March 31, 1998.

By tel ephone, | granted you an extension until March 25, 1998. |
have not received either an amended charge or a request for
withdrawal . Therefore, | amdismssing the charge based on the

facts and reasons contained in ny March 11, 1998, letter.

R ght to Appeal

Pursuant to Public ErTPI oKmant Rel ati ons Board regul ati ons, you
may obtain a reviewor this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Ca. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies




D smssal Letter
LA- CE- 3898
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of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent bz t el egraph
certified or Express United States nmail postnarked no | ater
than the last date set for filing. (Ca. Code of Regs., tit. 8,
sec. 32135.) Code of AGvil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ations Board

1031 18th Street
Sacr anent o, CA 95814

If you file a tinely aPpeaI of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days follow ng the date of service of the appeal. (Cl. Code of
Regs., tit. 8, sec. 32635(b).)

Service

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

nmust acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensi on _of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
Bosition of each other party regarding the extension, and shal

e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Final Date

|f no appeal is filed within the specified tine limts, the
dismssal will becone final when the time [imts have expired.

Si ncerely,

ROBERT THOWPSON
Deputy Ceneral GCounsel

Kristin L. Rosi
Regi onal Attorney

At t achnent

cc: Stephen M Cooper



STATE OF CALIFORNIA ’ PETE WILSON. Governor

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

March 11, 199 8

Howard Z. Rosen, Esq.

Posner & Rosen LLP

3600 WI shire Boul evard, Suite 1800
Los Angel es, CA 90010

Re:  WARN NG LETTER
Servij ce Enployees Interpational Union. local 99 v. los
Angel es_Unified_School District
Unfair Practice Charge No. LA CE 3898

Dear M. Rosen:

The above-referenced unfair practice charge, filed January 30,

1998, alleges the Los Angeles Wnified School District (Dstrict)

unilaterally inplemented a "Zero Tol erance" al cohol and drug

policy. The Service Enpl oyees International Union, Local 99

(= al |l eges this conduct violates Governnent Code section

%4)3. 5(c) of the Educational Enpl oynent Rel ations Act (EERA or
t).

| nvestigation of the charge revealed the follow n?. SElU is the

exclusive representative of the Dstrict's classitied bargaining

unit. At issue in this charge is the Dstrict's Al cohol and Drug
policy, first adopted in January 1995.

In J_anuar%/ 1995, the District unilaterally adopted a policy which
provided for the termnation of enployees who reported to work or
remai ned on duty while having a bl ood/ al cohol content of 0.02 or
greater. Enployees were required to sign fornms stating they
understood this policy.

In May 1996, SEIU filed an unfair practice charge (LA CE—3672?
wth PERB alleging the District's unilateral inplenmentation o

the al cohol policy violated the EERA. On July 24, 1996, Regi onal
Drector Tammy L. Sansel issued a Warning Letter to SEIU. In the
letter, Ms. Sansel stated PERB | acked jurisdiction over the
charge as SEIU was aware of the al cohol and drug policy as early
as Novenber 1994. |In its anmended charge, filed August 6, 1996,
SEI U asserted that it did not know the policy's |anguage stating
enpl oyees are "subject to dismssal" subjected an enployee to
mandatory dismssal. On August 9, 1996, Ms. Sansel di sm ssed
unfair practice charge LA-CE-3 672 as untinely.
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On or about August 16, 1996, SEIU filed an appeal in the
di sm ssal of LA-CE-3672. In its brief to PERB, SEIU stated in
pertinent part:

On August 5, 1996, the Union filed a first
anmended charge contending that the Union did
not know prior to December 12, 1995, that the
District maintained a zero tolerance policy
with respect to a violation of the Program
(Appeal at p.2; enphasis added)

Further in its brief to the Board, SElIU noted:

In the instant case, it was not unti

Freeman's di scharge that the District
denonstrated its clear intent with respect to
t he consequences of having al cohol level in
excess of .02. The District's intent was
mani fested by showing that a violation of the
policy subjected an enployee to nandatory
dism ssal. The District never comuni cated
to the Union prior to Freeman's di scharge
that an enpl oyee woul d be automatically
termnated for violating the random al cohol
testing policy. (Appeal at p.4; enphasis
added)

On Decenber 10, 1996, PERB issued Decision No. 1181, which found
SEI U had actual and/or constructive know edge that enpl oyees may
be termnated as early as January 1995, and thus the charge was

untinmely filed.

In the instant charge, SEIU contends that in Septenber 1997, the
District adopted a "revised" Drug and Al cohol Testing Policy,

whi ch mandates the dism ssal of an enployee testing .02 or
greater. SEIU contends the unilateral adoption of the "Zero

Tol erance” policy violates the EERA

Based on the above stated facts, the charge as presently witten
fails to state a prima facie violation of the EERA, for the
reasons stated bel ow

Gover nnment Code section 3541(a) provides that the Board shall not
"issue a conplaint in respect of any charge based upon an all eged
unfair practice occurring nore than six nonths prior to the
filing of the charge." A charging party nmust file a charge when
it has actual or constructive notice of a clear intent to

i npl enent the action which constitutes the basis for the unfair
practice, provided that nothing subsequent to that date evinces a
wavering of that intent. (Mest Valley-M ssion Community Col |l ege
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Dstrict (1995) PERB Decision No. 1113.) The statute of
limtations begins to run when the Charging Party becones aware
of the conduct constituting the unfair practice, not when the
Charging Party discovers the |egal significance of that conduct.
éigjéffrnia State Enpl oyees' Association (1985) PERB Deci sion No.

In its representations to Regional Director Sanmsel and the Board,
SEl U contended as early as August 1996, that the D strict had
adopted a "Zero Tol erance" policy with regard to al cohol and drug
testing. |Indeed, the Board noted this assertion by stating it
Deci si on 1181:

SEI U contends that not until the dismssal of
an enpl oyee on Decenber 12, 1995, did it
becone clear that the District had adopted a
zero tolerance policy that nmandated di sm ssa
of enpl oyees found to have .02 percent or

hi gher al cohol |evels. (p.3)

Thus, by SEIU s own adm ssions, it had know edge of the
Dstrict's "zero tol erance” policy with regard to al cohol and
drug testing nore than six nonths prior to the filing of this
charge. As such, the charge fails to state a prina facie
violation within the jurisdiction of PERB.

For these reasons the charge, as presently witten, does not
state a prinma facie case. |If there are any factual inaccuracies
inthis letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anend the charge. The
anmended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and allegations you wi sh to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original
proof of service nust be filed with PERB. If | do not recelive an
anmended charge or withdrawal fromyou before March 18 1998. |
shal | dismss your charge. |f you have any questions, please
call nme at (415) 439-6940.

Si ncerely,

Kristin L. Rosi
Regi onal Attorney



