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DECI SI ON

JACKSON, Menber: This case is before the Public Enploynent
Rel ati ons Board (PERB or Board) on appeal by the Busdrivers
Association for Unity (BAFU of an admnistrative |aw judge's

(ALJ) proposed decision (attached) denying BAFU s severance

request.! Relying upon the criteria set forth in section 3545(a)

'PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. Section 33700
provi des, in pertinent part:

(a) An enployee organization may file a
request to becone the exclusive
representative of an appropriate unit
consisting of a group of enployees who are
al ready nmenbers of a larger established unit



of the Educational Enploynent Relations Act (EERA)? and the PERB

unit determ nation in Sweetwater Union H gh School District

(1976) EERB Decision No. 4,% (Sweetwater) . the ALJ held that BAFU

failed to denonstrate that its proposed unit of bus drivers is
nore appropriate than the existing operations-support unit, and
deni ed the severance petition. The Board has reviewed the entire
record in this case, including the severance petition, the

hearing transcripts, the proposed decision and the parties

represented by an incunbent exclusive
representative by filing a request for
recognition in accordance wth the provisions
of Article 2 (comencing with Section 33050).
Al'l provisions of Article 2 and Article 4 of
this Subchapter shall be applicable to a
severance request except as provided in this
Article 7.

(b) \Whenever the conditions of Governnent
Code Section 3544.1(c) exist, a severance
request for recognition or intervention nust
be filed in accordance with Section 32135
with the enployer during the "w ndow period"
as defined by Section 33020.

EERA is codified at Government Code section 3540 et seq.
Section 3545 provides, in pertinent part:

(a) In each case where the appropriateness
of the unit is an issue, the board shal

deci de the question on the basis of the
community of interest between and anong the
enpl oyees and their established practices

i ncl udi ng, anong other things, the extent to
whi ch such enpl oyees belong to the sane

enpl oyee organi zation, and the effect of the
size of the unit on the efficient operation
of the school district.

Prior to January 1978, PERB was known as the Educati onal
Enpl oynent Rel ations Board or EERB.
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filings.* W hereby sustain the ALJ's findings and adopt the
proposed decision as the decision of the Board itself, consistent
with the follow ng discussion.
DI SCUSSI ON

Throughout its appeal, BAFU argues that the ALJ's
application of EERA has underm ned the bus drivers' free choice
of representation.®> BAFU points to federal law, the Nationa
Labor Rel ations Act (NLRA) and decisions of the National Labor
Rel ati ons Board (NLRB) as authority for its assertion. W
di sagree with BAFU s argunent.

Al t hough the NLRA expressly references enployee free

choi ce, ® the provisions of EERA contain no such enpl oyee free

“The request for oral argunment filed by BAFU is denied.
°As BAFU states in its exceptions:

BAFU s princi pal exception to PERB Judge Donn
G noza's proposed deci sion concerns a
fundanental m sunderstanding [the
applicability] of national labor lawas it
applies to state EERA criteria for severance.

°See 29 U.S.C, sec. 159(b):
(b) Determ nation of bargaining unit by Board

The Board shall decide in each case whet her,
in order to assure to enployees the fullest
freedomin exercising the rights guaranteed
by this subchapter, the unit appropriate for
t he purposes of collective bargaining shal
be the enployer unit, craft unit, plant unit,
or subdivision thereof: Provided, that the
Board shall not (1) decide that any unit is
appropriate for such purposes if such unit

i ncl udes both professional enployees and
enpl oyees who are not professional enployees
unl ess a majority of such professional
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choi ce | anguage. Further, while NLRB cases may be instructive,
they certainly are not controlling in matters before PERB when
interpreting dissimlar provisions of EERA and the NLRA.

(Regents_of the University of California v. Public Enploynent

Rel ations Bd. (1986) 41 Cal.3d 601, 615-617 [224 Cal .Rptr.

631] .)’
The Assenbly Advisory Council on Public Enpl oyee Rel ations

(Council) appointed by the Legislature to recomend provisions

enpl oyees vote for inclusion in such unit;

‘or (2) decide that any craft unit is

i nappropriate for such purposes on the ground
that a different unit has been established by
a prior Board determ nation, unless a
majority of the enployees in the proposed
craft unit vote against separate
representation or (3) decide that any unit is
appropriate for such purposes if it includes,
together with other enployees, any individua
enpl oyed as a guard to enforce against

enpl oyees and ot her persons rules to protect
property of the enployer or to protect the
safety of persons on the enployer's prem ses;
but no | abor organization shall be certified
as the representative of enployees in a
bargai ning unit of guards if such

organi zation admts to nenbership, or is
affiliated directly or indirectly wth an
organi zati on which admts to nmenbership

enpl oyees ot her than guards.

‘See al so, California Assenbly Advisory Council on Public
Enpl oyee Rel ati ons, Final Report, pp. 89-90, (March 15, 1973)
whi ch reads, in pertinent part:

One other observation is in order concerning
the criteria to be followed by the Board in
determ ni ng appropriate bargaining units.

Al t hough the decisions of the NLRB in the
private sector, and of agencies simlar to
the Board in other States, may on occasion
prove suggestive or even persuasive, they
shoul d not be treated as binding precedents
upon the Board in California.

4



for the new collective bargaining statutory schene for public
sect or enpl oyees concluded that: "the Board should be enpowered

and directed in the statute to find the largest reasonable unit

to be the appropriate one for purposes of collective bargaining."
(California Assenbly Advisory Council, Final Report, p. 85
(March 15, 1973); "Aaron Report.")?®

The Council expressly rejected the enployee free choice
procedures of the NLRA:

Al t hough there are sound reasons to

support . . . [a small group of enployees
within a larger group being able to vote for
their own representative] in the private
sector, we believe it is inappropriate for
the public sector because of its tendency to
result 1n a proliferation of bargaining
units--the principal evil to be avoi ded.
(Aaron Report, p. 86 (March 15, 1973).
(Enphasi s added.)

Due to the divergent sizes, organization and function of
private sector businesses, a different practice of unit
determ nation has evolved. As the ALJ correctly pointed out,

EERA calls for nore general uniformty and a nore limted range

8 'n 1972, the Legislature established the Assenbly Advisory
Council on Public Enployee Relations (Assem Res. No. 51 (1972
reg. sess.)). The purpose of the Council was to provide
recomrendations "for establishing an appropriate framework within
whi ch di sputes can be settled between public jurisdictions and
their enployees. .. ." (ld.) The Council's recomendations
(The Aaron Report becane the basis for the public sector |abor
relations legislation of the next succeeding years.

PERB | ooks to the Aaron Report to discern |legislative
history and the Legislature's intent regarding the statutes
adm ni stered by PERB. (See, State of California (Departnent of
Corrections) (1995) PERB Decision No. 1100-S, concurring opinion
Heal dsburg_Union Hi gh School D strjct and Heal dsburg Union School
District/San Mateo Gty _School District (1984) PERB Deci sion
No. 3 75.)




of units in the public school setting as intended by the
Legi sl ature.

Accordingly, we find that: (1) BAFU has failed to
denonstrate that its proposed unit of bus drivers is nore
appropriate than the existing operations-support unit
(Sweetwater): and (2) BAFU s "free choice" argunent is not
supported by PERB precedent and is contrary to the Legislative
i ntent of EERA.

ORDER
The S.ever ance petition in Case No. LA-SV-123 is hereby

DENI ED.

Menbers Dyer and Amador joined in this Decision.
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PROCEDURAL HI STORY

Busdrivers Association for Unity (BAFU initiated this case
on Septenber 19, 1994, by filing a severance request to represent
bus driver classifications within the Los Angeles Unified School
District (District). BAFU seeks to sever two classifications,
[ight bus driver and heavy bus driver, from an established
operations-support unit of classified enployees exclusively
represented by Service Enployees International Union, Local 99,
AFL-Cl O (Local 99). The District and Local 99 both opposed the
petition. The Public Enploynment Rel ations Board (PERB or Board)



found the petition to be timely filed and have sufficient proof
of support. (PERB Regul ation sec. 33700.)"

On March 17, 1995, PERB denied notions to dismss filed by
the District and Local 99 and issued an order to show cause as to
BAFU. The adm nistrative decision denied the District's and
Local 99's motions to dismss, rejecting claims of lack of timely
filing and | ack of enployee organization status by BAFU. Not i ng
that a previous severance request filed by BAFU had been earlier
di sm ssed by PERB on January 25, 1993 (and affirmed by the Board
in Los Angeles Unified School District (1993) PERB Order No.

Ad- 250), PERB ordered BAFU to show cause for the existence of a
"prima facie change in circunstances" from those serving as the

basis for the previous severance request.?

'PERB Regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. Section 33700
provides in relevant part as follows:

33700. Severance Request.

(a) An enployee organization may file a
request to become the exclusive
representative of an appropriate unit
consisting of a group of enployees who are
al ready members of a larger established unit
represented by an incumbent exclusive
representative by filing a request for
recognition .

(b) \Whenever the conditions of
Government Code section 3544.1(c) exist, a
severance request for recognition or
intervention nust be filed . . . with the
empl oyer during the "w ndow period"

’I'n 1991, BAFU filed a request to sever a unit of bus
drivers fromthe same operations-support unit. A Board agent's
admnistrative determnation to dism ss the request was upheld by
PERB in the 1993 order. The Board found that BAFU failed to show
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On July 24, 1995, PERB determ ned that BAFU had satisfied
the requirenments of the order to show cause and ordered a formnal
hearing on the matter. Two pre-hearing conferences were held on
Sept ember 19, 1995 and November 17, 1995.°3

The formal hearing conmenced on February 26, 1996 in the
PERB Los Angel es Regional Ofice and continued for 18 days,
concluding on July 2, 1996. The hearing was ordered cl osed on
August 19, 1996. Wth receipt of the final briefs on Novenber
18, 1996, the case was submtted.

EI NDI NGS OF FACT

The District is a public school enployer within the neaning
of section 3540.1(h) of the Educational Enploynent Relations Act
(EERA) .* BAFU is an enpl oyee organi zation within the meani ng of
section 3540.1(g). Local 99 is an enployee organization within
the nmeani ng of section 3540.1(g) and the exclusive representative

~of a unit of District enployees within the neaning of

that the proposed unit was nore appropriate than the existing
unit, and that no change in circunstances fromthose presented in
a previous severance request had been all eged which woul d have
justified a formal hearing. The previous severance request was
one filed by the Drivers Association for Responsible
Transportation (DART) in 1983. It sought to sever a unit of bus
drivers and other transportation classifications. The DART
request was denied after a formal hearing in which the hearing
officer ruled that the proposed unit was not nore appropriate

than the established unit. (See Los Angeles Unified School
District (1985) PERB Decision No. HO R-105.)

3As a result of these pre-hearing conferences, the parties
were |[imted to ten w tnesses.

“EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.



section 3540.1(j). This bargaining unit is a traditional
operations- support unit, known within the District as "Uiit C"

(See Sweetwater Union High School District (1976) EERB® Deci sion

No. 4.)

Community of |nterest

A Existing Unit Configuration within the District
The District, with its approximately 67,601 enpl oyees, is

the largest public school enployer in the state by a w de
margin.® Units other than operations-support include al
certificated | ess other group, other certificated, certificated
supervisors, instructional aides, office technical/business
services, trades/crafts, security, teaching assistants, and
cl assified supervisors.’

O assified enpl oyees are assigned anong four operational
di vi si ons, including School Operations, Facilities Managenent,
~-Busi ness Services, and Information Technol ogy. The bul k of
classified enployees are enployed within the Facilities
Managenent and Busi ness Services Divisions. Business Services
i ncludes the Transportation Branch, Food Services Branch, and
Pur chasi ng Branch. Facilities Managenent includes the

Mai nt enance and QOperations Branch. Unit C enpl oyees are

Prior to January 1, 1978, PERB was known as the Educationa
Enpl oynent Rel ati ons Board.

®This is based on the PERB docunent Units in Place (My 1,
1996). (San Ysidro School District (1997) PERB Decision No. 1198
[judicial notice of PERB records].)

‘See footnote 6, ante, for source.
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di stributed primarily anong the Mintenance and Operations, Food
Servi ces, Purchasing, and Transportation Branches. Bus drivers
are enployed within the Transportation Branch.

According to District figures, there are currently 7,805
enpl oyees in the Unit C bargaining unit, distributed anong 103
job classifications. Approximately 94 percent of all Unit C
enpl oyees are enployed in the M ntenance and Operations Branch
(2,249), Food Services Branch (3,668), and Transportation Branch
(1,428) .8

Bus drivers, both light and heavy,® and bus routing
assistants conprise the principal classifications in the
Transportation Branch. There are currently 1,050 |ight and heavy
bus drivers in the District.! The Transportation Branch al so
i ncl udes the nechanics who service the buses and other District
vehi cl es such as trucks.

Bui | di ng and grounds wor kers, gardeners, w ndow washers, and
of fice machine repair technicians conprise the principal job
classifications under the M ntenance and Operations Branch.

Cafeteria workers and food production workers conprise the

8The renmi nder are enployed in the Purchasing Branch
(includes truck drivers and warehouse enpl oyees), Infornmation
Technol ogy Division (includes conputer technicians), Schools and
Children Centers (includes housekeepers and stock cl erks),
Reprographics Unit (includes offset machi ne operators), and
m scel | aneous ot her positions.

°Li ght buses carry less than 72 passengers. Heavy buses
carry 78 to 84 passengers.

“This figure was based on the District's latest available
data reviewed at the tinme of the hearing.
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principal classifications under the Food Services Branch. Truck
drivers (heavy, nediumand light) and stockworkers are the
principal classifications under the Purchasing Branch. The
majority of Unit C enployees who drive District vehicles other
than buses are truck drivers under the Purchasing Branch, and
pest control technicians and other non-school -based enpl oyees
under the Mintenance and Operations Branch.

The Transportation Branch is headed by Antoni o Rodriguez.
Enrique Boull't is the Deputy Director who has responsibility for
the school bus operations. Reporting to himare student
transportati on supervisors who are regional managers. Twelve to
thirteen area bus supervisors report to these regional managers.
Area bus supervisors, of which there are approximately 63, have
direct supervisory responsibility for the bus drivers. Assistant
area bus supervisors and dispatchers report to the area bus
.-supervisors and are responsible for managing the day-to-day bus
oper ati ons.

B. Function, Purpose, and Job Duties of Bus Drivers

The District consists of approximately 900 school s | ocated
t hroughout Los Angeles County, with a total student enroll nent
exceedi ng 600, 000. Approximately 650 schools are served by
school buses. Prior to the 1970s, busing of students was

designed to transport students to and from schools | ocated where

Ypurchasing is a small branch with approxi mately 250
enpl oyees. Truck drivers were recently transferred fromthe
Transportation Branch to the Purchasing Branch, signifying sone
distinction by the District between the functions of transporting
students as opposed to supplies.



students did not live in close proximty to their schools. This
type of busing, known as "non-programmtic" busing, no |onger
exists in the District.

In 1974, the level of busing increased dramatically as a
result of a desegregation lawsuit that resulted in a consent
decree, whereby the District agreed to transport students to
aneliorate racial inbalance in the schools. Subsequently, the
District created "magnet" schools, enphasizing special curricula,
as an alternative means to ameliorating racial inbalance.'® The
District provides busing of students for the nmagnet schools. 'In
addition, the District has traditionally provided busing for
handi capped students and others with special needs. The District
gqualifies for, and receives, a substantial anount of state and
federal funding to support busing of students for desegregation
pur poses and for transporting handi capped students. This type of
~busing is known as "programmatic" busing.® State and federa
fundi ng for desegregation busing anmounts to approxi mately $20
mllion per year.

The basic function of bus drivers is to transport students
in District buses to and from schools at the beginning and end of
the school day and to transport students to and from ot her

special events such as field trips and athletic events.'* Bus

“Twenty thousand students now attend magnet schools, and the
nunber is increasing.

3This is apparently due to its categorical funding.

YLight truck drivers in the Purchasing Branch operate an
enpl oyee shuttle service between certain District adm nistrative
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drivers also performother functions ancillary to the
transportation of students. These include inspecting buses for
safety and nechani cal probl ens, cleaning buses, and filling out
records.

Three reports nust be submtted on a daily basis. The
vehicle condition report, required by law, is a checkli st
i ndi cating the nechanical condition of the bus. The daily bus
report indicates the hours of work, mleage, schools assigned,
activities handl ed, and nunber of students transported. The
tachograph is a graph indicating bus novenents, including speed
and stops, calibrated by tine. It is produced automatically by a
mechani sm attached to the bus.

District trucks also carry tachographs. Truck drivers are
required daily to submt the tachograph, a time record, proof of
deliveries, and a vehicle condition report. The California
--H ghway Patrol (CGH) reviews both truck and bus vehicle condition
reports. Lack of conpliance with CHP regul ati ons on these
reports can cause term nation of operations. Pest contro
techni cians and ot her Mai ntenance and Qperations Branch workers
who are required to travel from school to school also fill out
reports indicating their day's activities.

Bus drivers begin their day by inspecting their buses,
following a list containing approximately 20 itenms. The drivers

then pick up and deliver students to schools. The first shift in

sites, although the scope of this operation is negligible in
conparison to the student transportation operation.
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the typical "split shift" day ends around 8:30 to 9:00 a.m The
drivers mght then proceed directly to a special assignnment, or
if without one, report to their area bus supervisor to see if any
assignnent is avail able.
After returning students hone in the afternoon, the drivers
conpl ete their paperwork for the day and engage in |ight
cleaning. On a daily basis, as needed, they sweep out the bus
and clean the seats and windows. On a periodic basis (weekly or
bi -nonthly), bus drivers have the outside of their buses washed
at one of the three bus yards that maintain a bus washing
facility. District trucks, too, are washed on a weekly basis.
When the occasion demands, bus drivers wll have their buses
servi ced for nmechanical problens at one of the bus yards.
For non-critical itens, the driver will fill out a work request
formand take the bus to a service yard at the end of the day.
Fueling of buses is done periodically at one of three |ocations.
Bus drivers exercise custody and control over students while
the students are being transported.' Bus drivers are
responsi bl e for maintaining discipline anong the students who
ride the bus. Maintaining discipline over students and safely

driving the bus are tasks which involve added risks, such as

BHandi capped and devel oprent al |y di sabl ed students who
require special attention are typically acconpani ed on the bus by
a District aide. The responsibility for safe transport of the
students nonetheless rests with the driver.
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threats of violence by passengers as well as non-passengers. !®
Encountering gang violence or threats of violence by riders and
non-riders along a bus route is not unconmon.!’ Buses are
equi pped with a two-way radio linked to the District to ensure
the safety of both drivers and passengers. Drivers are expected
to act pronptly and decisively in crises, to adm nister
discipline rationally and firmy, yet with a positive and
court eous approach.

When a student violates bus rules, the driver nust initially
make a determnation as to the proper formof discipline to be
i nposed. ®® The driver is required to wite up a report on a
di sciplinary incident, a copy of which is delivered by the
student to his parents for signature and return. D sciplining of
students has the potential to provoke parent conplaints. If the
parent requests, a conference with the driver will be held. The
District has a parent-conplaint procedure dealing with conplaints
agai nst bus drivers. In isolated instances, discipline of the

student may even provoke threats of violence by the parent

For exanpl e, one bus driver was physically attacked by a
speci al education student, after the parent failed to receive the
student at the drop-off point.

YExanpl es include rock throw ng, egg throwi ng, finger signs,
and nane calling at certain bus stops. Wile driving his bus,
one driver experienced gunfire with a bullet entering one of the
wi ndows. An explosive device was set off in another driver's
bus. Drivers may carry students belonging to rival gangs. O her
Unit C enpl oyees, such as building and grounds workers and pest
control technicians who work during the night hours, are also
exposed to threats of crimnal violence.

BCertain infractions, such as fighting on the bus, require a
t hree-day suspension fromriding the bus.
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° Some Unit C enployees, such as cafeteria

agai nst the driver.?
wor kers, have daily contact with students but do not exercise
custody and control.

Apart fromdisciplinary matters, bus drivers occasionally
interact with parents, resolving such issues as errors in bus
assignnents. They are expected to denonstrate nulti-cultural
sensitivity in dealing wwth students and parents.

C lification Requi r nt n rk_Rul

Qualifications for enploynent as a bus driver include a high
school education, valid California Cass B comercial |icense
Wi th a passenger endorsenent, a CHP certified first aid
endorsenent, a nedical clearance, and conpletion of two witten
tests. The District test requires mapping and routing skills.
The CHP test requires knowl edge of state rules and regul ations
for bus drivers, as well as first aid. To obtain the Cass B
license, 20 hours of behind-the-wheel training and 20 hours of
class tinme are required. To maintain the license, 10 hours of
in-service training is required per year, except in the fourth
year when 20 hours is required. The CHP conducts the testing and
certification of drivers.?°

Aut o nmechanics and truck drivers are also required to

maintain a Cass B commercial license. Fifty-eight Unit C

A parent threatened to kill one bus driver after he
di sciplined the parent's child.

By CHP regul ati on both bus drivers and truck drivers in the
District nust avoid driving violations. Violations on a driver's
personal driving record can result in suspension of the
commercial |icense.
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classifications require a driver's |license (non-comercial or
commercial) including stock worker, copy machi ne operator, truck
driver, nechanic, pest control technician, and power equi pnent
operator. Truck drivers, pest control technicians, power

equi pnent operators, and wi ndow washers are also required to
provi de a nedi cal clearance.

Bus drivers are required to attend special training classes
covering gang awareness, safe riding practices, and pupi
managenent skills.?® They are trained to respond to emergency
situations, such as accidents, by stabilizing the vehicle,
assessing the situation, and adm nistering first-aid. Truck
drivers receive training in driving, safety, and conpleting the
vehi cl e condition report. Food service workers receive training
in sanitation, food preparation, machine use, basic skills,
nutrition, supervision, and recordkeeping. Building and grounds
.-workers receive 60 hours in general job training.

The District issues a bus driver manual consisting of
approxi mately 160 pages. The manual sets forth nunmerous work
rules, notably, those contained in the sections on "Professiona
St andards” and pupil managenent. It rem nds bus drivers that
they are "a noving billboard" representing the D strict and warns
them that while in uniformand even when not transporting
students, they are scrutinized by the public. Violations of
these rules subject a driver to potential disciplinary action.

O her classifications are not issued manuals of this kind.

2IA 42-hour pupi| nmanagenent course is required.
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The manual al so requires maintenance of a well-kept personal
appearance and courtesy to all citizens, parents, and the public
even if those individuals are angry or discourteous. It
prohibits fraternization with pupils, citizens, students,
parents, and school staff while the drivers are on duty and
advises themto refrain fromentering |liquor stores or even
mul ti-purpose (liquor and food) stores, so as not to arouse
suspi ci ons about on-the-job al cohol consunption.

Bus drivers, and others required to maintain the d ass B
-license, are subject to testing for drug and al cohol ‘use. - The
testing is mandated by a federal |aw, which went into effect on
January 1, 1995.%% The enabling statute and inplementing
regul ati ons mandate testing procedures (pre-enploynent, post-
acci dent, random and reasonabl e suspicion), set an allowable
| evel for blood-al cohol content, prohibit any use of controlled
.substances, and require renoval of a positive-testing enpl oyee
fromdriving duties until conpletion of a rehabilitation
program > The regul ati ons do not require ternination of

enpl oynent based on a positive test, but in inplenenting the

*The Federal QOmibus Transportation Enpl oyee Testing Act
of 1991 is found at 49 United States Code section 2717 et seq.
Its inplenmenting regulations are found at 49 Code of Federal
Regul ati ons section 382.101 et seq. The District was required
to have testing procedures in place as of January 1, 1995.

(49 CF.R sec. 382.115.)

»Code of Federal Regul ations, sections 382.215, 382.301,
382. 303, 382. 305, 382.307, 382.501, 382.503, 382.605, 383.107,
383. 201.

13



federal law, the District has chosen to adopt a "zero tol erance"
policy that requires inmediate enployee term nation.

Bus drivers are required to wear a uniform consisting of a
shirt, pants, jacket, shoes, and a badge. Mechanics and truck
drivers wear a simlar uniform Food service workers wear
aprons, hairnets, and gloves. Power equi pnent operators and pest
control technicians also wear uniforns.

D. rk [ n h le

Bus drivers are enployed for ten nonths each year, simlar
to food service enployees and certain other enployees.?

G oundskeeper is one of the principal Unit C classifications
assigned to a 12-nonth schedul e.

The vast nmpjority of bus drivers are enployed part-tine
because transporting students to and from school does not require
an ei ght-hour day. Their hours range from4 to 6.9 hours,
depending on the length of the routes they are assigned. Part -
time drivers work a split-shift with idle, non-paid tinme during
the mddle of the day. Despite their being paid for only five
hours per day on average, bus driver starting and ending tines
are 10 to 12 hours per day on average as a result of the split-

shift assignnent.

4Ei ghty percent of the 3,200-3,600 food service workers
(e.qg., cafeteria helpers, cafeteria workers, and food production
wor kers) are enployed on a ten-nmonth schedule. Bus drivers are
permtted to bid for a Iimted nunber of sunmmer routes.
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A proportionally small nunber of drivers are enployed on a
full-time basis.? The eight-hour day consists of the typica
split-shift, which typically includes nmultiple routes (i.e., high
school followed by elenentary route) .%® This tinme is
suppl enmented on a daily basis with a shuttle route (non-student
transportation), special events driving, or other tasks. In the
past, the District had deened it appropriate to maintain this
full-time work force commensurate with a m ni mum anmount of
speci al events work projected over the entire year. Around
1991-92, the District, with Local 99's assent, decided to phase
out the full-tinme positions through attrition as a cost-savings
measur e.

The majority of building and grounds workers mork_a full-
time shift beginning at 1:00 p.m and ending at 9:30 p.m Part-
tinme building and grounds workers work between four and six hours
--per day. (Gardeners report at 7:00 a.m and leave at 3:30 p. m
Pest control workers work between 3:00 a.m and 11:30 a.m The

majority of food service enployees work part-tine.? The

maj ority of Purchasing Branch enpl oyees work full-tine.

Ej ghty-five out of approximately five hundred |ight bus
drivers are full-time. N nety to one hundred out of
approxi mately five-hundred fifty heavy bus drivers are full-tine.

G the full-tine positions, a small nunber are so because
the routes thenselves require an eight-hour day.

*'Cafeteria hel pers and cafeteria workers work three to three
and one-half hours. They prepare |lunches at the school sites.
Food production workers are enployed full-tinme. They prepare
food in bulk at the District's two central food production
facilities.
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Bus drivers typically begin their work day between 5:30 and
6:00 a.m They report to one of seven bus parking | ocations,
where the buses are parked when not in use. Sone bus "yards" or
"barns" house only buses; others house buses as well as other
vehicles, such as delivery trucks and mai ntenance vehicles. The
second shift typically begins between 1:00 and 2:30 p.m and ends
between 4:30 and 5:00 p.m

Between the shifts or after the second shift, bus drivers
may receive assignnents for a special events or Kindergarten
return trip. This work is assigned on a rotating basis anmong the
drivers. The split-shift is unique to the bus driver
classification. ?

Bus drivers are eligible for overtinme assignnments. Such
opportunities arise fromathletic events or weekend speci al
events such as fundraisers or recreational trips.

- E Seniority Rights and Retention of Unit Wrk

Since at |east 1979, the Transportati on Branch has conducted
a yearly bid for bus and bus route assignnents. The heavy bus
driver and light bus driver bids are conducted separately.
Bidding is based on seniority within the respective
cl assifications. 'The drivers convene at a central |ocation at

which the seniority and route lists are posted. The bid also

8Caf eteria hel pers and cafeteria workers have a break of
approxi mately one to one-and-one-half hours between early

preparation and service of the md-day neal. Their work day,
including the break for the majority of these workers, is at nost
five hours. In contrast, the work day for bus drivers, including

the off-tine between split shifts, is approximately 11 hours.
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allows the driver to select the parking |location of the bus and
t he supervi sor

A simlar bid for vehicles and routes is conducted for truck
drivers and mechani cs.

The District has had a | ongstanding practice of contracting
out some busing work to independent contractors. It currently
has contracts with three independent operators. The District has
utilized contract buses to provide a "buffer" for yearly
contraction or expansion of services.?® The District is linited
inits ability to hire additional drivers because it mnust fund
t he purchase of new buses as well as the replacenment of buses
retired fromservice. Purchases are made out of the District's
general fund or with state and federal nonies.

Since at least 1991, District statistics show a steady rate
of approximately 50 percent of the bus routes being contracted
—~out. District testinony was that this rate dates back to the
1970s. This was contradi cted by BAFU testinony that the |evel of
contracting out increased during the 1980s from 25 percent to 50

percent. A Local 99 witness testified that there were 400 nore

The District contracts out other services performed by Unit
C enpl oyees, principally in the Food Services Branch where neal s
are prepared by outside vendors. Food service contracting out
has increased as students have cone to prefer name-brand fast
foods. Contracting out in the Purchasing Branch is limted to
speci al i zed services not provided by D strict enployees and for
trash renoval where the District has difficulty maintaining trash
renoval vehicl es.
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District drivers in the 1980s. Since this testinony corroborates
the BAFU testinony, the BAFU testinony is credited.

F. Supervision

Most Unit C enpl oyees, including bus drivers, truck drivers,
and food service enployees are evaluated on a yearly basis.

Formal discipline is initiated by the supervisor's issuance
of a notice of unsatisfactory service. Appeals of disciplinary
actions (i.e., suspensions, denotions, and term nations) are
pursued within a nerit system hearing procedure, rather than
t hrough the grievance procedure of the collective bargaining

agr eenent . 3!

%There was no credible evidence suggesting any significant
decline in the total nunber of routes since the 1980s.
Therefore, assumng the current level of 1,100 District drivers,
the nunber of District drivers in the 1980s woul d have been 1,500
and contract drivers would have been 700 (total of 2,200 routes
and drivers). Darrell Anderson, a bus driver opposed to
severance, corroborated the testinony of 1,500 District bus
~drivers at its peak. Enrique Boull't, Deputy Director of the -
Transportation Branch, testified that the District has never
enpl oyed nore than 1,200 drivers since the late 1970s. However,
according to bid-lists for the years 1989 and 1990, entitled
"Summer Bid List - Non-Driving Assignnments Full and Part-tine
Heavy and Light Bus Drivers," there were a total of 1,297 drivers
in 1989 and a total of 1,276 drivers in 1990. Thus, the accuracy
of Boull't's recollection is questionable.

*The notice states particular causes, such as inefficiency,
i nconpet ence, neglect of duty, or absenteeism as well as
descriptions of the particular incidents underlying the alleged
cause. This is followed by a "Skelly" hearing, where the
enpl oyee exercises his right to upper managenent review of the
char ges. (See Skelly v. State Personnel Board (1975) 15 Cal. 3d
194 [124 Cal .Rptr. 539].) If the reviewer believes that the
charges should stand, the charges are submtted to the Board of
Education for approval. The board's approval triggers the
enpl oyee's right to appeal and a hearing before a hearing officer
appoi nted by the three-nenber Personnel Comm ssion. The hearing
officer's decision is subject to review (affirmance,
nodi fication, or reversal) by the commssion itself. The
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There was evidence introduced by BAFU indicating that bus
drivers are scrutinized nore closely than other classifications
within Unit C? and that there is no uniformpolicy incorporating
principles of progressive discipline.® "Overcharging" in
disciplinary actions (i.e., the alleging of additional but
specious infractions to buttress the central charge so as to
warrant the maxi num penalty) has been shown in sone cases.
Testinony of drivers suggested that the burden to prove innocence
in disciplinary matters is generally on the driver, who is often
wi t hout corroborating wtnesses and nust rebut the assertions of
supervi sors, school adm nistrators, students, and parents.
Drivers who sought to defend thensel ves in disciplinary actions
or to inprove their working conditions are likely to suffer
harassnent or retaliation by certain supervisors and it appears

that this is condoned at the highest levels of the Transportation

comm ssion's decision is final and binding on the District.
Appeal rights do exist by way of adm nistrative mandamus
proceedi ngs in Superior Court.

%For exanple, certain infractions, such as |leaving a child
on the bus, are considered extrenely serious and subject a bus
driver to possible termnation. There is no evidence that
failing to deliver a package of supplies on a truck route
subjects a truck driver to imediate term nati on. In addition,
the tachograph provi des evidence to supervisors of the precise
novenents of the vehicle, its speeds, and the timng of its
movenents. Thus, suspicions may be rai sed by excessive speeds,
or distances travelled by the bus during the "splits,” the latter
| eading to the common charge of unauthorized personal use of the
vehi cl e.

¥local 99 negotiator Tom Newberry asserted that progressive
discipline is addressed in the evaluation provisions of the
contract. But nothing in the article suggests that it requires
corrective action prior to proceeding with a dism ssal.
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Branch. Disciplinary action, which could lead to term nati on,
connénces for drivers having accunul ated seven absences on a
rolling basis. There is no simlar policy of disciplinary action
agai nst building and grounds workers. 3

During the 1990s, BAFU clainmed to have conpiled statistics
to docunent the nunbers of bus driver term nations. These
nunbers were based on exam ning the bid lists ranking bus drivers
by seniority fromyear to year. BAFU concluded that 400 to 500
bus drivers were termnated over a five-year period. A
conpari son of the 1989 and 1990 sumer bid-lists reflects that
- approximately 85 drivers on the 1989 list do not appear on the
1990 list. This figure is close to the average yearly nunber of
term nations clained by BAFU. However, since BAFU was unable to
provide clear and convincing evidence as to what proportion of
those were termnated for disciplinary reasons as opposed to
~having left the District for other reasons, such as retirenent,
resignation, or pronotion, the nunber of termnated is obviously
-l ess.

The District determned fromits records that 474 drivers
fromthe 1990 list do not appear on the 1996 summer bid list, a

nunber nearly identical to that asserted by BAFU to constitute

%Food Services Branch Personnel Representative Martha

Pal acios testified that the sane absence policy applied to food
service workers, but this testinony was not credi ble based on her
denmeanor and lack of specifics. She also testified that

di scipline of food service enployees in general was greater than
for Transportation Branch enpl oyees. But this was contradicted
by District figures regarding Personnel Comm ssion hearings in
the Food Services Branch conpared to the Transportation Branch.
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termnations. O these, it clained, 40 were termnated for
di sciplinary reasons, 168 resigned, 137 retired, 57 were
pronoted, 48 exhausted their benefits while on | eaves of absence,
11 abandoned their jobs, 7 died, and 6 were term nated for
failure to maintain their bus driver certificates, as required by
state law.® The District figures failed to account for drivers
who may have chosen to resign or retire under threat of
disciplinary charges. The District provided statistics show ng
that the average nunber of bus drivers charged with discipline
warranting termnation in the 1990s was approxi mately 16 per
year. This conflicts with, and calls into question, its
cal culation of 40 term nations over the 1990-1996 period (i.e.
average of six-to-seven per year). Because the District had
access to the records but failed fo present a clear, docunented
record, its figures cannot be fully credited either. 3

At best, the record supports only a very rough approxi mation
of the nunber of bus drivers termnated or forced out by
t hreatened disciplinary action. That figure is around 40 to 50

drivers per year.?

®E ghty appeared under a different name due to a variant
spelling or change in marital status.

%n 1990, bus drivers were successful in demanding a
Local 99 general nenbership neeting specifically to address
term nati ons. It defies credibility that drivers would take such
action if termnations amounted to |ess than seven per year.
(See section C, infra, in discussion of negotiations history.)

¥Cf course, sone terninations are justified. Local 99,
however, clainmed a 50 percent success rate in formal challenges
to di sm ssals.
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The fact that bus drivers perform safety sensitive jobs and
subject the District to potentially great legal liability for
mal f easance are factors corroborating the anecdotal and hearsay-
based opinions of the bus drivers who testified that bus drivers
are scrutinized, and hence disciplined, nore severely than other_
Unit C classifications. The record also supports a finding that
the Transportation Branch condones arbitrary discipline anong
sone of its supervisors.

BAFU conpl ai ned about a high proportion of African American
bus driver termnations but failed to substantiate any racial
ani mus behind this rate.

G Conpensation and Fringe Benefits

_Cbnpared to other major job classifications in Unit C |ight
and heavy bus drivers are anong the highest paid. Truck drivers,
mechani cs, and skilled repair technicians have hi gher rates of
conpensation. A part-tinme, light bus driver with high seniority
is capabl e of earning approxi mately $38,000 per year.* A
simlar heavy bus driver may earn approxi nately $40,000 per year.
District bus drivers received considerably better conpensation

than drivers enployed by private contractors.

¥t was undisputed that 60-75 percent of drivers currently
are African American, suggesting that even if term nation
deci sions were conpletely race-neutral, a higher proportion of
African Anerican drivers wuld be affected.

¥Truck drivers average between $36,000 and $40,000 or nore
per year. It woul d appear that bus drivers are capable of
earni ng conparable wages with overtinme and extra-duty
assi gnnents.
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A majority of the terns and conditions governing the
enpl oynent of bus drivers, as set forth in the collective
bar gai ni ng agreenent, are identical to those covering other
Unit C classifications. The significant provisions include
heal th and wel fare, |eave benefits, vacation, evaluation
procedures, and the grievance procedure. The contract is notable
for providing life-tinme coverage under the District's paid health
pl ans for enployees eligible to receive a Public Enployees
Retirenment Systeni State Teachers Retirenent System all owance for
age or disability and who have net the years-of-service"
requi renents of the contract.

A few provisions deal with specific classifications such as
the seniority-based bidding procedures (for bus drivers, auto
mechani cs, and truck drivers), sunmertine cafeteria assignnents,
uniformdifferentials for cafeteria workers, and pay

~differentials for truck drivers wth special duties.

H. Interchange with other Unit C Enployees

As non-school based enpl oyees, bus drivers do not have any
significant contact with the majority of school -based Unit C
enpl oyees. After picking up their buses for the day, drivers are
on the road in their individual vehicles for the majority of

their duty time. “°

Work-rel ated interchange with other
classifications, such as truck drivers, nmechanics, and building

and grounds workers, is also limted. Though it is necessary for

A smal | proportion of drivers, who transport
devel opnental |y di sabl ed students, are acconpani ed by an
educat i onal ai de.
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bus drivers to deliver their buses to mechanics, conmmunication of
the problemis customarily done in witing or by verbal report to
a supervisor. Truck drivers may conme into contact with bus
drivers at sonme fueling stations. Rest facilities for nechanics
and truck drivers are generally separate.

There is sonme opportunity for interchange in non-work
situations with truck drivers and nechanics at bus barns where
mechani cs are assigned or at sites where the enpl oyees share
parking lots for their personal vehicles. At nost schools, bus
drivers are permtted to use the school cafeterias for neals, but
many drivers do not choose to eat in them

At the sanme tinme, work-related interchange between
classifications in Unit C generally is limted by the dispersed
nature of schools, specialization of function (e.g., bulk food
processi ng, pest control, and trucking operations), and

ediffering shift times for the major classifications.* Intra-
classification interchange is nore limted for the magjority of
Unit C enpl oyees because they are school - based.

Intra-classification interchange anong |ight and heavy bus
drivers, truck drivers, and nechanics is enhanced by the Iimted
nunber of bus parking facilities as well as the opportunity for
all in the classification to congregate once or twce a year at
the route bids. Bus drivers also interact at the 75 area bus

supervi sor |ocations, where the drivers turn in their paperwork,

“Two of the largest school -based classifications, building
and grounds workers and cafeteria hel pers, have non-overl appi ng
shifts.
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receive their md-day assignnents, and spend their idle tinme

bet ween shifts.

Local 99 Negotiations History\Extent of Organization

A Structure_and Menbership

Local 99 is the exclusive representative of three units of
classified enployees in the District, including units for school
ai des, operations-support, and non-certificated teacher
assistants (Wnits B, C, and F, respectively). Local 99 is also
the exclusive representative for classified units in the Los
Angel es Community College District, Torrance Unified School
District, and Lynwood Unified School District.

Approxi mately 4,938 out of 7,805 Unit C enpl oyees
(63 percent) belong to Local 99. Approxinmately 66.4 percent of
Transportation Branch enpl oyees are Local 99 nenbers. %2
Menbership levels for Unit C enployees is higher than for any
other unit in the District. Presently, a majority of nenbers
exi sts within each of the major Unit C job classifications.*

The Unit C contract provides for agency fees.

“’These figures understate somewhat the total menbership
since they are based on payroll deductions, which do not include
menbers who pay dues directly to Local 99.

“Menbership is not necessarily inconsistent with opposition
to Local 99. A mgjority of bus drivers supported the severance
petition and yet a majority are al so nenbers of Local 99.
Yudette Hayes, for exanple, is an ardent BAFU supporter but is
al so a nenber of Local 99. It is a common, if mstaken, belief,
that non-nenbership may be a basis for a |lesser quality of
representation in individual enployee disputes. There is also
little financial disincentive to nmenbership because of the
exi stence of agency fees.
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Local 99 operates under a formal constitution and byl aws.
It is governed by an executive board of nine nenbers elected to
represent the nmenbers in the four school districts. The
executive board elects officers, including a president, vice-
president, secretary, and treasurer. The executive board hires
an executive director.* Local 99 holds nmonthly division
nmeetings and quarterly general nenbership neetings.

Wal ter Backstrom has been the executive director since 1992.
Backstrom has the power to hire and fire the staff nenbers of
Local 99, subject to approval by the executive board. The
current staff of Local 99 consists of 25 enpl oyees. Three staff
menbers are assigned to work exclusively with Transportation
Branch enpl oyees. This nunber is greater than for the other
branches. Assistant Executive Director Paul Smth supervises
t hese enpl oyees and handl es individual cases as well.

The District and Local 99 have negotiated 13 Unit C
col | ective bargaining agreenents, dating back to 1978. Contract
negoti ations are currently coordi nated by Tom Newberry, a staff
menber of Local 99 since 1990.* He was responsible for
negotiating Unit Cs last four contracts. Newberry is the
spokesperson for a Unit C negotiating team The team consists of
menbers el ected froma representative group of major job

classifications in each of the various operational branches of

AAppoi ntment by the governing board rather than el ection by
the menbership is a common practice, particularly anong Service
Enpl oyees International Union (SEIU or International) | ocals.

*Newberry al so serves as chief negotiator for Units B and F.
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the District, including Mi ntenance and Operations (three to four
representatives), Purchasing, Food Services, Transportation (one

6 Team

to two representatives), and Information Technol ogy. *
menbers nust be nom nated fromw thin one of the seven geographic
divisions in the District. Currently, the driver with the
hi ghest nunber of petition signatures is elected. From 1992
t hrough 1996, M chael Bird has been the bus driver representative
on the team
In the early 1990s, Local 99 inplenented a witten
bargai ning survey to obtain Unit C enployee views in advance of
negotiations. The witten surveys have been replaced with a
computeri zed tel ephone survey. The survey results are tabul ated
and presented to the negotiating team for review and di scussi on.
Labor/ managenent commttees were instituted by Local 99
t hrough the 1992-94 agreenent. The conmmttees consist of
-representatives fromthe rank-and-file and D strict managenent.
They are organi zed around the major job classifications and are
intended to address issues in a nore tinely and informal nanner

than through the negotiations process.* The |abor

“®The el ected negotiating teamreceives input fromthe staff
of Local 99, who typically have know edge of technical matters,
but it is the teamthat nakes all final decisions on bargaining
proposal s.

“"Commi ttees exist for food services, transportation
mechani cs, purchasing, naintenance and operations, trucking, and
information technology. Transportation is exceptional in that it
has six rather than five | abor representatives. According to the
| atest collective agreenent, the commttees are not to discuss
matters within the scope of representation, although it appears
that they do in practice.
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representatives on the commttees are appointed by the president
of Local 99. Mchael Bird and Howard Langey have been the bus
driver representatives for the past several years. The committee
has di scussed such issues as |ack of consistency in discipline,
assignnent of w nter recess work, and bidding procedures.

B. Representation Activity

Local 99 provides representation to enforce the provisions
of the collective bargai ning agreenent. The contract has a
gri evance procedure culmnating in binding arbitration. From
1987 to 1995, the District processed 159 grievances for
Transportati on Branch enpl oyees, the majority of which invol ved
bus drivers. Local 99 provided representation in all but four of
these cases. In the others, the enployee represented hinself, or
the record was unclear. The Transportation Branch had the nost
gri evances per capita.“®

In its case, BAFU focused on bus driver conplaints about
Local 99's fepresentation of bus drivers in appeals of
disciplinary actions. Since the disciplinary appeal s procedure
is an extra-contractual forum the duty of fair representation
does not attach to such proceedi ngs under the applicable PERB

precedent. Neverthel ess, Local 99 provides representation in the

The Transportation Branch accounts for 18 percent of Unit C
enpl oyees. Over the sane period, there were 51 grievances in the
Food Services Branch, which accounts for 47 percent of Unit C
enpl oyees, and 191 grievances in the M ntenance and Operations
Branch, which accounts for 29 percent of Unit C enpl oyees.
District records show extrenely high rates of representation
across the unit and extrenely |low rates of autononous
representation.
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appeal s process for bargaining unit enployees on a case-by-case
basis. Representation in disciplinary matters is supervised by
Hope Singer, an attorney in the firmof Geffner and Bush, which
provides a full range of legal services to Local 99. Paul Smth
deci des whether representation will be provided in individua
cases. Attorneys fromthe firmof Geffner and Bush as well as
Local 99 business representatives represent enployees in

di sciplinary appeals. Non-attorney staff receive training from
attorneys with respect to handling both Personnel Conmm ssion
hearings and grievances.

In a survey conducted of bus driver term nation cases
handl ed by the firmof Geffner and Bush, close to one-half of
those represented were reinstated. The same survey indicated
that the length of suspensions inposed by the District were
reduced in nearly one-half of the cases when the bus driver was
- represent ed.

District records establish that a relatively small nunber of
Transportation Branch disciplinary cases reach the Personnel
Comm ssion | evel, approximately 3.5 per year. During the 17 year
period from 1978 through 1995 there were 60 hearings for the
Transportation Branch, conpared wth 102 for the Mintenance and
Operations Branch, and 17 for the Food Services Branch.
Transportati on and Mai ntenance and Operations per capita rates

for hearings are about the sane; Food Services is nmuch | ower.
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When random drug testing was inposed in the District,

Local 99 sought an ammesty period. Backstrom Smth, and Singer
representing Local 99, net with Alan Tom yama, Director of the
Transportation Branch, to propose the adoption of a grace period
and the opportunity for enployees to rehabilitate or transfer to
anot her position. The District has refused to accommobdate any of
Local 99's requests. Local 99 has reluctantly acqui esced in the
District's "zero tolerance" termnation policy.* In a test case
before the Personnel Conmm ssion, Local 99 engaged in discovery to
ascertain whether the District was conplying with the law s

requi renents. It has also pushed for mtigation of discipline in
i ndi vi dual Personnel Conmm ssion cases.

The current contract for Unit C contains only one set of
provisions relating specifically to bus drivers, nanely, the
bi ddi ng procedure.

Local 99 has inplenented a conputer-aided, tele-marketing
systemto increase participation of nenbers and to assist in
nmobi li zing them for organi zati onal purposes. Local 99
successfully organi zed opposition to recent |egislation proposing
to cut state funding for desegregation busing. Local 99 al so has
| obbied the state and federal governnents for increased funding

for busing.

“I'n Los Angeles Unified School District (1996) PERB Deci sion
No. 1181, Local 99 filed a unilateral change charge chall engi ng
the District's right to term nate, but the charge was di sm ssed
as being untinely.
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C. Conplaints About Representation

I n approxi mately 1990, bus drivers banded together to demand
a general nenbership neeting to address what was perceived to be
a high level of bus driver term nations, many of which becane
final because Local 99 had allegedly failed to file enpl oyee
Personnel Conm ssion appeals in a tinmely manner. The neeting,
hel d at Los Angel es Hi gh School, was the only general nenbership
nmeeting held during the 1989-to0-1992 trusteeship. (See
section D, infra.) Local 99 offered no assurances in response
and cl osed the neeting over the opposition of those attending.

Shiral Nel son and Theresa Cceguerra are part-tine, |ight bus
drivers, who were denoted fromfull-time to part-time along with
20 others as a result of reductions in hours in 1990-91. They
compl ained that drivers with less seniority should have been
denoted instead. Wth assistance from BAFU nenber Victor
- W ghtman, Nelson filed a grievance over the matter. After the
District denied the grievance®, she then requested and received
Local 99 assistance. On behalf of other drivers, Nelson
requested that Local 99 seek an injunction based on the Education

Code preventing the District from contracting out md-day and

A District representative suggested at one point that the
case could be resolved if Wghtnman were renoved fromthe case.
BAFU presented other testinony purporting to show that the
District attenpted to deter enployees from el ecti ng BAFU
representation. (But see Chaffey Joint_Union Hi gh School
District (1982) PERB Decision No. 202 [enployer may refuse to
process grievance where enployee is represented by non-exclusive
representative].)
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overtime assignments, as a way to preserve full-time positions. >

| nstead, Local 99 filed a grievance and conpani on PERB unfair
practice charge challenging the reduction in hours that resulted
in the denotions.® Local 99 convinced her that the arbitration
shoul d be postponed pending the outcone of the PERB charge
because the issues were parallel. After losing the PERB case,
Local 99 declined to pursue the grievance to arbitration, but
gave Nel son no explanation as to why the case |acked nerit.
Through Local 99, Cceguerra processed her own grievance over
the sanme matter. Local 99 withdrew the grievance but she, too,:

was not provided with an explanation as to why the grievance

| acked nerit. >3

®1See Barstow Unified School District (1997) PERB Deci sion
No. 1138b (nerit systemdistricts have authority under Education
..Code to contract out pupil transportation).

*2Judicial notice is taken of the administrative |aw judge
deci sion addressing this issue. Los Angel nified hool
District (1993) PERB Decision No. HO U 544.) There the
adm ni strative |aw judge found that |anguage of Article [X
concerning hours together with the past practice of reducing
hours of bus drivers established that no unilateral change
occurred as a result of the reduction in the nunber of full-tine
routes available for the 1992 bid. The admnistrative |aw judge
noted that Paul Smith did not specifically demand to bargain over
the reduction in hours.

A common denomi nator among the grievants who |ost their
full-tinme positions was that they all had time off due to
industrial injury. Apparently a discrepancy existed in the
District's seniority policy with respect to denotions, as opposed
to ot her purposes, such as route bidding. However, the contract
does not define seniority. Wthout a contractual basis for its
claim the grievance appears to have |lacked nerit since the
grievance procedure requires the arbitrator to find only
vi ol ations of express terns of the agreenent.
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Testinony frombus drivers Jay Gisom and John Scates
suggested inconsistencies in the manner in which Local 99
responded to requests for representation in disciplinary matters.
In separate cases, Local 99 refused representation at the initia
stage of a disciplinary appeal, in which Gisomlater prevail ed,
and after a District appeal to the conm ssion of a hearing
of ficer decision favorable to Scates. |In other cases, Local 99
agreed to provide representation, including, in one of Scates's
matters, attorney representation to pursue a Superior Court
mandanus proceeding to reinstate enploynent followng a favorable
Per sonnel Conmm ssi on deci sion. In the second of Gisoms
appeals, Local 99 failed to file a tinely appeal, resulting in
Gisoms dismssal. Local 99 offered no explanation in rebuttal.

BAFU asserted that Local 99 did not adequately advise
drivers of their options in disciplinary appeals, but there was
no concrete evidence to support this claim Gisomtestified
that he conplained to Local 99 about a high proportion of African
American bus driver termnations but, as noted above, this
al l egation was not substantiated. There were a nunber of
i nstances, including sone noted above, where Local 99 apparently
refused representation or abandoned a grievance or disciplinary
appeal w thout providing the enployee an explanation for its
deci si on.

Local 99's 1995 bargai ning survey showed that 66 percent of

[ight and heavy bus drivers considered it to be doing a fair to
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excellent job as opposed to 34 percent who considered its work to
be poor or very poor.>*

D. Hi storical Background to SEIU Trusteeship

Begi nning in 1978 and continuing through the |late 1980s,
Local 99's chief executive officer was the secretary-treasurer
This position was el ected by the general nmenbership by a vote
taken at a general nenbership neeting. General nenbership
nmeetings in the late 1970s and early 1980s were held on a regul ar
nmont hly basis as prescribed by the constitution and byl aws.
District bus drivers attended general nenbership neetings in
| arge nunbers -- between 100 and 200 -- often disproportionate to
the size of the total nmenbership (i.e., up to 90 percent of those
in attendance). They were an active and mlitant group.

Howard Friedman was the secretary-treasurer in 1981. He was
vi ewed by bus drivers as opposing their interests. As chair at
~the general nenbership neetings, he often resisted attenpts by

bus drivers to place their itens on the agenda.®®

®The results were based on a rather linited response of |ess
than 90 light bus drivers and |ess than 80 heavy bus drivers.

For exanple, in the early part of 1981, Victor W ghtman,
who woul d subsequently becone a | eader in BAFU, conplained to
Local 99 about failing to nake a list of stewards available to
bus drivers and organi zed support anong drivers over the issue.
He conplained to Friedman about the issue in a general menbership
nmeeting. Friedman failed to address the issue to Wghtman's
satisfaction. Wghtnman al so organi zed support for Frank Loya, a
Local 99 representative for the Transportation Branch popul ar
anong bus drivers, whom Friedman had sought to renove over
al l egations that Loya doctored mnutes regarding a matter
i nvol ving bus driver hirings.
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In the summer of 1981, in an apparent attenpt to seize
control of the business agenda, the |eadership of Local 99,
headed by Friedman, cancelled several consecutive general
menber ship neetings and sinultaneously proposed to anmend the
constitution and bylaws so as to elimnate the nonthly general
menber ship neetings in favor of one annual general nenbership

® Any amendnent to the constitution and byl aws at that

meeting.®
time required a two-thirds majority vote by the nenbership at a
duly noticed general nenbership neeting.

W thout any apparent textual authority for its action,
Local 99 conducted the vote on the amendnments by nmail ball ot
rather than by in-person vote.> Wghtman and Jules Kimett, two

current | eaders of BAFU, went to the offices of Local 99, wth

W ght man began leafleting in opposition to the cancellation
of meetings. Wghtman, Frank Loya, Jules Kimett (a current BAFU
menber), and several others undertook to organize enpl oyees and

-.also retained an attorney to demand reinstatenent of the

meetings. As a result of posting the leaflets, Wghtnmn was
reprimanded by his supervisor for posting unauthorized union
mat eri al . Friedman initiated the call to Wghtman's supervisor
requesting that the leaflets be renoved. Wghtman persisted in
demanding his right to leaflet and as a result term nation
proceedi ngs were instituted against him He successfully

chal  enged the dism ssal and was reinstated. Wghtman filed an
unfair practice charge challenging the District's conduct, but
the hearing officer in a final decision found that the renoval
was justified because Wghtnman was not officially a steward at
the tinme he posted the |eaflets.

"W ghtman all eged in PERB unfair practice charges that
Fri edman had based his authority solely on the assent of John
Sweeney, President of the International. Wghtnman also all eged
that the executive board ruled Loya ineligible to be seated on
the board despite being elected by his division s nenbership and
made simlar rulings against the candi dacies of Wght man and
Kimrett (one of the constitution and byl aws changes adopted
restricted board nenbership to active enpl oyees, and Loya had
retired).
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the intention of intervening in the ballot count. W ghtman
physically renoved ballots in an apparent act of civi

di sobedi ence. Police responded to the scene and arrested

W ght man.

The notion to anend the constitution and byl aws al so
i ncl uded ot her changes, including a change in the article on
amendnents by allow ng anendnents to be originated by a majority
vote of the executive board or by a petition of 25 percent of the
menbership. Ratification of anendnents was to be by nail
balloting or at a specially called neeting, rather than at
general nenbership neetings. The structure of the union with
functioning divisions was enphasized, reflecting a
decentralization of the participatory aspects of the union.

Di vision neetings were mandated to replace the regul ar general
menber ship neetings. A provision permtting executive board
.action to be self-inplenenting on behalf of the union reflected a
centralization of executive power. The anendnents were approved.

In the m d-1980s, Friedman was replaced in the position of
secretary-treasurer by Bill Price. Despite being a bus driver
Price was viewed by many bus drivers as continuing Local 99's
opposition to bus driver interests.

In 1989, the International took control of Local 99 through
its power of trusteeship, followng a trial and findings of
financial indiscretions and an inability of the |leadership to
govern. Menbership was also found to be falling. During the

trusteeship, governance through the constitution and byl aws was
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suspended, as were general nenbership neetings. The
International installed a board of trustees, including Walter
Backstrom and several others. The trustees replaced the staff
with their own sel ections. Price was renpoved fromhis position
as secretary treasurer and Local 99 changed the existing
constitution and byl aws, replacing the secretary-treasurer with
the executive director, who was to be appointed by vote of the
executive board.

These changes were the inpetus for the formation of Local 99
Menbers for Union Denocracy. Menbers of this organization were
later instrunental in formng BAFU. The trusteeship was ended in
Novenber 1992, with the holding of elections. Since 1992,

Local 99 has ceased the practice of electing negotiating team
representatives at general nenbership neetings.

As a result of the trusteeship and an infusion of financial
-.support fromthe International, nenbership in Local 99's units in
the four school districts increased from approximtely 6,000 to
18, 000.°® Resources from agency fee payers across Local 99's
three units in the District were also added as a result of a
negoti ated agreenent with the District and successful canpaign in
the late 1980s.° Menbership in the bus driver classifications

increased to a ngjority during the sane period.

*®This includes nmenbers fromthe new teaching assistants unit
inthe District, which Local 99 organi zed in 1988.

“A total of 28,000 enployees within the four schoo
districts are currently represented by Local 99.
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E. Energence From Trusteeshi p_and Subsequent History

The energence of Local 99 fromtrusteeship coincided with
the District's $400 mllion financial deficit in 1990-91. Due to
the 1990-91 fiscal crisis, the District passed resolutions in
that year adopting a 3 percent retroactive pay cut (later
i npl emented through furloughs). The nost powerful exclusive
representative, United Teachers - Los Angeles (UTLA), chose to
preserve its position by advocating the elimnation of 4,000
classified positions. Local 99 adopted the strategy of opposing
the layoffs in exchange for wage cuts inplenented in a
progressive fashion so as to inpose the smallest cuts on the
| owest paid unit enployees. The District and Local 99 bargai ned
to inpasse in Novenber 1991. They reached agreement in January
1992 for the 1991-92 year. |In this agreenent, Local 99 accepted
the reductions in exchange for District assurances to forgo
layoffs and graduate the pay cuts. The contract for 1991-92 was
ratified by the entire nenbership of Local 99. Salary reductions
were continued by agreenent of the parties during the 1992-93 and
1993-94 years. Beginning in the 1994-95 year, the District
restored the salary schedule to its pre-reduction rates.

At the present tinme, Local 99 views school decentralization
and school reformas the principal threats to the unit.
Decentralization of decisionmaking, wth individual schools

having greater control over matters which could affect classified
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service, is seen as eroding the District-w de benefits and job
security for which Local 99 has bar gai ned. ®°

School reformis fueled by the public perception that schoo
districts in California are underfunded and nust be required to
performnore efficiently with fewer dollars. Local 99 desires to
be "pro-active" in this novenent by supporting initiatives that
coincide with the goals of |abor, such as nentoring prograns for
youth in job training prograns.
BAFU Extent of Orqganization

A Structure and Menbership

As previously noted, BAFU was forned in 1989 out of a core

of former menbers of Local 99 Menmbers for Uni on Denocracy. ®
Local 99 Menbers for Union Denocracy's principal purpose was to
oppose the centralization of authority within Local 99 that
occurred as a result of the trusteeship. Principal anong these
‘changes was the replacenent of the elected secretary-treasurer
wi th the appointed executive director. Bus drivers John Scates,
Jose Cooke, and Victor Wghtman fornmed the core group of BAFU and
they continue to be active.®

BAFU is a | oosely organized entity. An informal |ist of

menbers is kept but there are no formal requirenents for

®®Local 99 has actively opposed recent efforts to divide the
District into smaller districts.

®IBAFU s previous severance request was originally filed in
1991 under the nanme of (Local 99) Menbers for Union Denocracy,
bef ore BAFU substituted its nane.

®2All have been ternminated fromthe District. Scates and
Cooke are still pursuing legal actions to be reinstated.
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menbership. There are no formal officers. A constitution and
byl aws were prepared when the group forned but they do not
strictly govern the affairs of the organization. No dues are
requi red of nenbers. BAFU receives incone in the form of
voluntary contributions fromits nenbers. Approximately five to
six neetings are held each year on an irregular basis, typically
at a nmenber's hone, at schools, or other public gathering places.
BAFU is governed collectively through its core group of
approxi mately 35 nmenmbers. BAFU counts approximtely 600 total
menbers and supporters.® BAFU communi cates with nmembers through
flyers and a tel ephone-banki ng system It maintains a post-
of fice box, but has no office or paid staff.

B. Representation Activity

BAFU has provi ded representation assistance to bus drivers
in the disciplinary appeal s process and an occasional grievance.
‘No records were kept as to the nunmber of drivers represented or
the | evel of success achieved by such drivers as conpared to that
achi eved by Local 99. Representation has mainly consisted of

provi di ng counsel and advice to drivers concerning strategy and

®This figure is based on a mininal |evel of participation,
in some cases as mnor as nmaking a contribution to the
or gani zati on. It is also close to the bare majority required for
proof of support of the severance request. On cross exam nation,
BAFU wi t nesses clained confidentiality with respect to the nanes
of menbers, fearing retaliation by the District and Local 99
based on their participation in BAFU and the severance petition
effort. The undersigned did not conpel the witnesses to provide
nanes because the record does contain sone evidence of
retaliation (e.g., Nelson, Scates, Cooke, and Oceguerra). O her
means to test the credibility of the witnesses were avail able and
so the right of cross-exam nation was not significantly
conprom sed. BAFU s figures as to nenbership are credited.
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options wthin the disciplinary appeal s process, as opposed to
formal representation. Kimett, a fornmer Local 99 steward,
represented Scates, Cooke, and Wghtman in disciplinary appeal s.
W ght man provi ded advice and counsel to approximtely ten

enpl oyees over the course of ten years. In sone cases, he
appeared at "Skelly" hearings and was successful in having sone
of the charges dropped.

Scates, Wghtman, and Cooke were all stewards for Local 99
for brief periods of time. They were all associated with Frank
Loya, who was renoved by Howard Fri e.drran.

Scates, together with other BAFU nenbers, organized a group
of approximately 14 bus drivers facing term nation, who believed
that Local 99 failed to provide adequate representation. A
meeting with a local |egislator, Assenblyman Curtis Tucker, was
held in 1990 that included the superintendent and a nenber of the
.Board of Education. The drivers per suaded Tucker that the
term nati ons were unjust, and through Tucker's appeals to certain
Board of Education nenbers, six of the drivers were reinstated.

Scates was hired by Backstrom as a consultant to work on
issues related to bus drivers, shortly after Backstrom joi ned
Local 99 in 1991. Scates observed the 1991-92 contract

negoti ati ons neetings.® Backstrom renmoved Scates from his

®4Scat es was al so a bus driver representative on the Local 99
bargaining teamin the 1980s. He clained that Price tabled itens
he had raised on behal f of bus drivers, although he provided no
speci fics.
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positi on because Scates attended a neeting at PERB in 1992
i nvol ving BAFU s first severance petition.

Shiral Nel son supported the first BAFU severance petition
beginning in 1992. She was elected to serve as the bus driver
representative on the Local 99, 1991-92 negotiation team and was
appointed to the first Transportation Branch | abor/ mnagenent
commttee. She is ranked seventh or eighth in terns of seniority
anmong light bus drivers. During the 1991-92 negoti ations, the
bus drivers, through Nelson, presented a list of 25 desired
itenms. Chief anong them in Nelson's view, was the demand for
protections against further D strict contracting out of bus
routes, especially the m d-day assignnments which could ensure
potentially nore full-tinme positions.

There was conflicting testinony on how these matters were
addressed. Nelson clained that these itens were tabled and never
..addressed during the negotiations. Newberry clained that the
teamfirst referred the itens to the Transportation Branch
| abor/ managenent comm ttee because he questioned whether they had
br oad- based support.® He clained that the itens returned and
that he argued agai nst sone, particularly the proposal for the
renoval of the no-strike clause, which affected the entire unit.
Newberry believed it was critical to be unified in the defensive
two-point strategy for the 1991-92 negotiations and to avoid any

cost-increasing proposals. Newberry's testinony is credited to

®Nel son was elected to the teamon the basis of 25 votes at
a general nenbership neeting.
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the extent that there was sone di scussion of the proposals.
Neverthel ess, the team |ed by Newberry, did not sinply defer
themto a later tinme, but rejected them

Nel son was renoved from the negotiation team and the
| abor/ managenent commttee by Local 99 staff after it discovered
that she attended a PERB neeting involving the 1991 BAFU
severance petition.® Theresa Cceguerra was renoved from the
| abor/ managenent commttee at the sane tinme as Nel son.

C O her Aut ononpus Representational Activity

Darrell Anderson has been a District bus driver since 1982.
He becane active in Local 99 beginning in 1988. He was elected a
steward in 1989 and |ater an executive board nenber for a term
begi nning in Cctober 1992, but abbreviated by his resignation in
Decenber 1994. He was elected a 1991-92 bargai ni ng team nmenber
as an alternate representative to Nelson. Anderson, who opposes
the severance petition, is dissatisfied with the |evel of
comm tnent by the executive board and with the quality of
Local 99 staff service to the enployees. Bus drivers frequently
conplain to himabout the lack of responsiveness by the staff to
enpl oyee requests for assistance. Anderson believes that after
bus driver Jonat han Newsone was renoved as Local 99
Transportation Branch representative, the quality of Local 99
assi stance during the bus route bidding sessions declined

significantly. Anderson credits Local 99 with fighting for nore

®Nel son filed an unfair practice charge challenging her
renmoval .
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stewards to represent bus drivers and for obtaining agency fees,
He finds fault with its passivity with respect to the D strict
and its enphasis on fighting internal opposition.

Ander son was active in nobilizing opposition to Local 99's
bargai ning position that resulted in the 1991-1992 agreenent.
Ander son accused Backstrom of publicly m srepresenting rank-and--
file support for the furloughs prior to the tentative agreenent
and of failing to informthe nmenbership that the furlough
agreement was for two years, not one.® The 1991-92 tentative
agreenent was approved and recommended to the nenbership by the
negoti ati ng team and subsequently ratified by the nenbership.

As the 1992-94 agreenent was about to expire, Anderson
nmobi | i zed bus drivers to attend a June 1994 general nenbership
meeting at Monroe High School. He desired to inplenment a
requi rement for advance notice for discussion of tentative
~agreenents and an in-person, general nenbership ratification
vote, hoping to correct what he perceived as a procedural neans
for Local 99 |eadership to press for approval of tentative
‘agreenents.  Anderson was successful in having his motion put
before the nenbership and carried. But after |eaving the room
Newberry insisted that the notion |acked opportunity for debate
and persuaded the neeting chair to entertain debate. The chair

agreed, and as Anderson protested, order broke down. The chair

®”Ander son accused Backstrom of sending a letter to
Sacranent o announci ng Local 99's willingness to accept the
1991-92 District furlough proposal prior to ratification.
Backstrom gave a vague denial of the allegation. Anderson's
testinony was nore credible.
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then closed the neeting and the notion was never inplenented.
Ander son subsequently ran for president in 1995, |osing by
approxi mately 400 votes out of 3,000.°8

Ander son worked wi th Jonat han Newsome, a confederate in
Local 99 Menbers for Union Denocracy. Newsone objected to the
| ack of nmenber access in Local 99 during the trusteeship. As a
Transportation Branch business representative, he was popul ar
with the drivers. He was dism ssed fromhis Local 99 position by
Trustee Bob Muscat, apparently w thout explanation. Newsone ran
for president of Local 99's executive board agai nst Backstromin
1992. Backstrom decl ared Newsone to be ineligible because he did
not have two years job tenure in the classification he relied
upon to qualify his candidacy.® In the past, the Internationa
had wai ved this requirenent.

Efficiency of Operations

- The creation of an additional bargaining unit would inpose
additional costs on the District in the formof an additional
menber on the personnel staff, admnistrative staff tine
associated wwth the adm nistration of an additional contract,
enpl oyee released tinme for the new exclusive representative,

reproduction costs, and the inposition of additional

®nly 3,000 out of 18,000 ballots were returned.

®Backstrom testified that Newsone did not qualify to run for
presi dent because he collected invalid signatures. Anderson's
testinony that Newsonme was told he was ineligible is credited.
Backstromwas unable to recall many seemngly relevant natters
during his testinmony, and thus it is unlikely that his nenory as
to these events was any nore accurate.
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responsibility on school principals and others to adm nister the
additional contract.’® Joanna Barnett, Di stfict Labor Rel ations
Representative, currently has responsibility for adm nistering
the collective bargaining agreenents for three classified units
in the District, including Unit C,  and for devel oping contract
proposals in collaboration with adm nistrators. Negotiations,
whi ch typically begin between January and March of each year,
continue for approximtely nine nonths. They require a
bar gai ni ng session weekly. "

UTLA is currently the nost powerful exclusive representative
in the District. During the 1990-91 fiscal crisis, it created
extrene divisiveness within the ranks of organized |abor in the
District by proposing layoffs in the classified units. In
response, the classified bargaining units joined in a coalition
to defend against UTLA's strategy.’? The coalition sought and
obtained fromthe District "nost favored nation" treatnent, which

guar anteed that whatever raises were granted to the certificated

Col l ective bargaining is a state-nandated service on |oca
government and therefore its costs are subject to rei nbursenent
pursuant to Article XIlI1B, section 6 of the California
Consti tution.

"Barnett is one of two District staff nmenbers who assune
t hese duties in negotiations.

2Judicial notice is taken of negotiations history described
les Unifi School Distrigt (1995) PERB Deci sion No.
1079.
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® This provision

unit would be replicated for the other units.’
continues in the |atest agreenent.

DI SCUSSI ON

Section 3545(a) of the EERA sets forth the follow ng
criteria to be considered in determning the appropriate unit:

In each case where the appropriateness of the
unit is an issue, the board shall decide the
question on the basis of the community of

i nterest between and anong the enpl oyees and
their established practices including, anong
ot her things, the extent to which such

enpl oyees belong to the sane enpl oyee

organi zation, and the effect of the size of
the unit on the efficient operation of the
school district.

Applying this statutory standard in Sweetwater Union High

School District, supra, EERB Decision No. 4, PERB recognized

three appropriate units of classified enployees under the EERA
instructional aides, office-technical and business services, and
operations-support services. PERB has deened these units to be

"presunptively appropriate.” (Foothill-De Anza Community_Coll ege

District (1977) EERB Decision No. 10.) In severance cases, a
fourth factor, the history of negotiations is examned in
addition to the three factors set forth in the statute.

(Livernmore Valley Joint Unified School District (1981) PERB

Deci si on No. 165.)

SUTLA responded by seeking a raise so large as to prevent
compliance with the "nost favored nation"” clauses in the other
contracts. (Ubid.)
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In Conpton Unifi School_District (1979) PERB Deci sion
No. 109, PERB held that a variant unit will not be granted unless

it is nore appropriate than the Sweetwater unit based upon a

separate and distinct community of interest anong enpl oyees in

the variant unit. (See also Los Angeles Unified School District,

supra, PERB Order No. Ad-250.)

In all of the cases where PERB previously has had the
opportunity to consider a transportation or bus drivers unit, it
has declined to approve of such a unit, favoring the Sweetwater
oper ati ons-support configuration. (See Sweetwater Union High
School District, supra, EERB Decision No. 4; Frenont Unified
School District (1976) EERB Decision No. 6; Sacranento Gty

Unified School District (1977) EERB Decision No. 30; Shasta Union

H gh School District (1977) EERB Decision No. 34.) PERB records

indicate that there are no bargai ning units under EERA nmade up
solely of bus drivers.

BAFU contends that the case lawwth respect to unit
~determ nation, in general, and severance, in particular, as
devel oped both through PERB decisions and under the National
Labor Rel ations Act (NLRA), support the proposition that, where a
di stinct conmunity of interest has been shown to attach to
particular job classifications, where the denocratic initiatives
of enployees within those classifications to seek changes in
wor ki ng conditions through the incunbent exclusive representative
have been unfairly stifled or ignored, and where the exclusive

representative has systematically failed to defend the job tenure
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of enployees in the classifications, severance is appropriate.
BAFU pl aces singular inportance on the right of enployees to
exerci se free choice through the severance process. This theory
must be examned in light of the noted unit factors and
appl i cabl e precedent.

Conmmunity_of Interest

Community of interest is based on such factors as job duties

and the degree to which they are related to or integrated with
the functions of other enployees, the history of enployee
representation in public schools and in simlar enploynent, the
exi stence of skills, goals, and purposes conmon to ot her

enpl oyees, educational and other special training qualifications,
hours of work, salary and other conpensation rel ationships,
supervi sion, work-related interchange between enpl oyees, and

ot her working conditions. No single factor is controlling.

(Marin Community _College District (1978) PERB Decision No. 55;

Hartnell Community College District (1979) PERB Decision No. 81;

Grossnmont Union High School District (1977) EERB Deci sion No. 11;

Unit Determnation for the State of California (1979) PERB

Deci sion No. 110-S.) Community of interest is found only when
enpl oyees "share a substantial nutual interest in matters subject

to neeting and negotiating." (Mont erey_Peni nsul a_Communi ty

College District (1978) PERB Decision No. 76.) Even potentially

conflicting interests anong these factors across differing job
classifications do not destroy community of interest, unless it

is concretely shown that collective negotiations are incapable of
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si mul t aneousl y addressi ng conpeting bargai ning interests. (See

Santa Clara County Office of Education (1990) PERB Deci sion

No. 839.) Nonetheless, differences in bargaining priorities can
be a symptomof a lack of comunity of interest. (State of

California (Departnent of Personnel Administration) (1990) PERB

Deci sion No. 794-S, Hesse, Chairperson, dissenting.)

The function of bus drivers is to transport students between
their homes and schools, and to off-site school events during the
day. This function, |ike preparing m d-day meals, procuring
supplies, mintaining the physical facilities, and other tasks
perfornmed by Unit C enpl oyees, is one which, in the genera
sense, "supports" the primary function of the District, which is
to educate children. Al of these functions are perforned
out side of the classroom

Bus drivers operate District vehicles, as do truck drivers,
mechani cs, and a range of specialized mai ntenance enpl oyees who
drive to sites within the District.

Bus drivers perform mai ntenance tasks which are simlar to
tasks perfornmed by the majority of enployees in the Miintenance
and Operations Branch. These tasks include the daily Iight
cl eani ng and nechani cal inspection of the bus, the weekly washing
of the exterior of the bus, and the periodic fueling of the
vehicle. Truck drivers also performthese tasks. For both bus
drivers and truck drivers, failure to report defects can cause
the CHP to term nate or suspend District operations.

Recor dkeeping is associated with the daily operation of the bus,
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simlar to the recordkeeping perfornmed by truck drivers and ot her
Unit C enployees who operate District vehicles. Tachographs
acconpany both buses and trucks. Bus drivers are required to
possess mapping skills, as are bus routing assistants.

Bus drivers have job qualifications that are simlar to
other Unit C enployees. The nost significant of these is the
requirenment to maintain a California CGass B commercial class
driver's license. This requirenent subjects the drivers to the
recently mandated federal drug testing program and under the
District's "zero tolerance" policy, automatic termi nation for a
positive test. Violations on the private driving record of a
driver may cause suspension of the Class B license. Truck
drivers and nechanics are other Unit C enpl oyees operating
vehicles who are required to maintain a Cass B license. Fifty-
eight classifications require a valid driver's |license of sone
-~ kind. Like truck drivers and nechanics, bus drivers are required
to participate in District sponsored in-service training rel ated
to vehicle operation. Bus drivers are required to wear a uniform
nearly identical to those of truck drivers. Food service
enpl oyees and others are also required to wear a uniform The
requirenents for bus drivers versus truck drivers and mechanics
are distinguishable only by the fact that bus drivers are
required to maintain a first aid endorsenent, possess mappi ng and
routing skills, and receive training in gang awar eness, safe

riding practices, and pupil nmanagenent.
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Bus routing assistants and nmechanics are two significant
classifications which have common supervision within the
Transportation Branch. The majority of Unit C enployees are
organi zed under two of the four divisions containing classified
enpl oyees. The sane eval uation procedure in the contract applies
to all Unit C enployees. BAFU, however, has denonstrated that
bus drivers are nore closely scrutinized than other Unit C
enpl oyees and that this culture has led to sone abuses by
supervi sors.

The hours of bus drivers have simlarities to other Unit C
enpl oyees. The majority of bus drivers are part-tinme. They have
a strong concern in maintaining sufficient hours to qualify for
health and wel fare benefits. Cafeteria helpers and cafeteria
workers are two nmmjor classifications also assigned part-tine
schedul es.

The split-shift is a unique condition of enploynent for bus
drivers. The effective length of their work day is nmuch | onger
than for other Unit C part-tinme enployees. The schedul e does
constrain bus drivers from obtaining other part-tine enpl oynent
to supplenment their incone. However, this is conpensated by the
fact that District bus drivers are anong the highest paid Unit C
enpl oyees.

Bus drivers are assigned to a ten-nonth schedul e coinciding
with the student calendar. Food service workers are assigned the

sane ten-nonth schedul e.
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Bus drivers bid for their work assignnments and work | ocation
as do nechanics and truck drivers. Wrk location is significant
in adistrict of this size. Seniority is significant to bus
drivers because bidding rights are based on seniority. Mechanics
and truck drivers are simlarly concerned about seniority because
they, too, bid for work assignnents. Bidding seniority for bus
drivers is only distinguishable by the fact that higher seniority
has the potential to lead to full-tine enpl oynent.

Contracting out is a concern for bus drivers because it
threatens retention of unit work and because contracting out of
m d- day assignnments deprives drivers of potential full-tinme

“ A simlar concern is shared by food service

assi gnnents. ’
wor kers, though the concern for the loss of full-tine
opportunities is |acking.

Conpensation rates for bus drivers are anong the highest in
the unit, but not exceptional. Truck drivers and other skilled
technicians receive simlar conpensation. Bus drivers, though
nostly part-tinme, receive the same generous fringe benefit
package as all other Unit C enpl oyees.

I nteracti on between bus drivers and other Unit C enpl oyees
is very limted. Yet this characteristic is unremarkable in view

of this school district's great geographic dispersion of work

sites and hi gh degree of specialization of function. Even anong

““However, the ability to negotiate over allocating more work
to the unit and less to contractors is lacking to the extent that
proposal s to purchase additional buses are outside the scope of
representation. (See Anaheim Union High School District (1981)
PERB Deci sion No. 177.)
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the largest job classifications in Unit C assigned to schoo
sites, unit enployees have limted contact because of differing
wor k schedul es. Among Unit C enployees in general -- both
school - based and non-school - based enpl oyees -- bus drivers do
have a relatively greater opportunity for intra-classification
interaction because of the limted nunber of bus parking
| ocations and the regul ar bidding sessions. This does appear to
contribute to a certain degree of cohesiveness and group identity
anong bus drivers.

In sum bus drivers share a conmunity of interest with other
Unit C enployees based on the factors which PERB has examined in
prior cases of this kind.

Not w t hst andi ng this evidence, BAFU clains that bus drivers
in this school district are, in effect, paraprofessiona
enpl oyees who are required to exercise substantial independent
judgment in ternms of pupil managenent skills, and by virtue of
their responsibility for the safety of children, are evaluated by

much stricter standards than other Unit C enpl oyees.”

This theory finds support in PERB's finding that a unit
conposed of instructional aides is an appropriate unit because
t hey perform paraprofessional duties. (Pittsburg Unified School
District (1976) EERB Decision No. 3.) |In Pittsburg, the EERB
agreed with the contention that instructional aides "are
di stingui shable from other classified enployees since their
primary functions involve dealing directly with students either
at the instructional or disciplinary |evel, whereas other
classified enployees are primarily charged with providing a
physi cal environment for students." (lLd., at p. 5; see also,
Sweet water Union Hi gh School District, supra, EERB Decision
No. 4.)
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However, it is axiomatic that every classification has
attributes distinguishing it fromall other classifications in an

existing unit. (See Sacranmento Gty Unified School District.

supra, EERB Decision No. 30.) While bus drivers have a |l evel of
contact and responsibility for students qualitatively different
fromother Unit C enployees, this unique characteristic does not
predom nate over the multitude of characteristics which bus
drivers share with other Unit C enployees. Bus driver

supervi sion of students does not occur in the educational
setting. Maintenance of authority is not interrelated with
success in educating children; it is nmerely custodial in nature.
Communi cation with students and the exercise of judgnent are not
ongoi ng, but episodic. ®

Negotiations History

Stability in negotiations and |ack of dissension have been
recogni zed by PERB as inportant factors supporting maintenance of

the existing unit configuration. (State of California

(Departnment of Personnel Adm nistration) (1989) PERB Deci sion

No. 773-S.) Conversely, a readily identifiable mnority of unit

menbers is not required to relinquish its issues regularly to the

“The disciplinary function is anal ogous to that of canpus
ai des and noon-duty supervisors, who enforce disciplinary and
safety rules in buildings and on canpus grounds. Unlike these
par apr of essi onal enpl oyees, bus drivers do not receive additiona
conpensation for educational experience, are not selected or
supervi sed by school adm nistrators, and are not assigned to work
at schools. Further, although being paraprofessional enployees,
canpus ai des and noon-duty supervisors are included with other
par apr of essi onal enployees rather than afforded a separate unit.
(Pittsburg Unified School District., supra, EERB Decision No. 3.)
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nore powerful majority. (State of California (Departnent of

Personnel Admi nistration), supra, PERB Decision No. 794-S; accord

State of California (Departnent of Personnel Administration),

supra, PERB Decision No. 773-S.)

The District and Local 99 have negotiated 12 contracts
dating back to 1978. These contracts have included generous wage
rates for bus drivers, as well as the all-inportant seniority
bi ddi ng process. The contracts have included generous health and
wel fare provisions for all enployees in the unit, including bus
drivers. The contracts have also provided for binding
arbitration of grievances and agency fees.

Though there is no dispute that the District and Local 99
have a stable bargaining relationship, BAFU contends that the
facility of negotiations has been at the expense of the vigilant
def ense of bus driver interests.

Over the sane period of tine that contracts have been
successfully negoti ated, bus drivers as a group have been vocal
and mlitant in raising demands, typically in spontaneous fashion
t hrough general nenbership neetings of Local 99. Local 99
| eadership responded with attenpts to control what it apparently
viewed as an anti-majoritarian faction. In sonme cases, the
mechani snms enpl oyed by bus drivers to voice their demands (i.e.
general nmenbership neetings) or their |eaders (Loya, Newsone,
Scates, Nelson, and Cceguerra) were negated through the interna
union political processes, perhaps in violation of principles of

due process. \Wen bus drivers did raise legitinmte workpl ace
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issués with Local 99, such as the issue of termnations at the
Los Angel es Hi gh School neeting, the contracting out of routes in
the 1991-92 negotiations, and the loss of full-time positions in
the grievances of Nel son and Cceguerra, Local 99 failed to
satisfy the demands of bus drivers. Three tines during this
period bus drivers have expressed their desire to be severed from
Unit C |

Mor eover, this tension between bus drivers and Local 99 has
intensified over tine due to the |lack of appropriate nechani sns
to nediate the political aspects of the conflict because
California lacks an analog to the private sector Labor Managenent
Reporting and Di sclosure Act (LMRDA) and because of PERB's
tradition of avoiding disputes involving internal union

affairs.’’

The absence of a legal duty of fair representation on
the part of Local 99 to represent enployees in the extra-
.contractual disciplinary appeals process -- the only forumwhere
bus drivers may contest dismssals -- and hence the inability of
bus drivers to nmediate their conplaints about inadequate
representation before an inpartial forum have probably

contributed to this conflict as well. "

29 U.S.C, sec. 401, et seq.; see, especially, sec. 411
(union nmenmbers' "Bill of Rights"); Local 1498. Am Fed. of G
Enp. v. Anerican Fed, of G Enp. (3d Cir. 1975) 522 F.2d 486
[90 LRRM 2179] (no jurisdiction over |ocal governnment enpl oyees),.
See al so Service Enployees International Union, Local_ 99
(Kinmett) (1979) PERB Decision No. 106 (internal union affairs).

"Representation in merit systemdisciplinary proceedings is
an extra-contractual forum and hence an exclusive representative
owes its enployees no duty of fair representation. (Los_Ri os
College Federation of Teachers. lLocal 2279. CFT/AFT, AFL-CIO
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But this history of dissension and the lack of alternatives
to nediate legitinmate conflicts do not mandate the establishnent
of a separate unit of bus drivers. Severance is appropriate only
in circunstances where it has been shown through negotiations
and/or representation history that such processes are incapable
of effectively addressing subjects within the scope of

representation. (See State of California (Departnent of
Personnel Admi nistration), supra, PERB Decision No. 794-S.)

Despite the anple latitude granted to BAFU in terns of the period
of history exam ned through this hearing, it has been successful
in denmonstrating only two or three issues which Local 99 has
failed to address to the satisfaction of bus drivers. BAFU s
showing is insufficient.

O her considerations mlitate against severance as wel|.
Wth respect to the issue of supervision, the potential for any
excl usive representative achi eving neasurable success in

conpelling the uniformapplication of discipline is sonmewhat

(1993) PERB Deci sion No. 992; Professiognal Endgineers in
California Governnent (1989) PERB Decision No. 760-S.) PERB has
yet to consider the dynam c tension between the conpeting
principles, where, on the one hand, rules of conduct are

negoti abl e subjects and, on the other hand, there is no duty of
fair representation inposed on the exclusive representative
requiring enforcenent of these rules. (See San Bernardino Gty
Unified School District (1982) PERB Decision No. 255.) Despite
t he absence of any duty, the de-facto practice is that nost

excl usive representatives under the EERA provide representation
in these proceedings, presumably in recognition of the singular
i nportance job tenure to enpl oyees.

Not hi ng here, however, is intended to suggest that any or
all of the alleged transgressions by Local 99 would establish
violations of the LMRDA or the duty of fair representation.
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problematic.” In a school district the size of this enployer,
negoti ated solutions woul d appear to be preferable to reliance of
the disciplinary appeals process, but whether the District would
have any duty to negotiate over such proposals is debatable. 8
BAFU has not proven in any convincing manner that Local 99
caused w despread forfeiture of disciplinary appeals by its
failure to file appeals in a tinmely fashion or as a result of
deficient representation. Local 99 could have achi eved greater
success in bargaining with respect to the issues of reduction in
full -tinme positions and the effects of mandatory drug testing,

but it has not conpletely ignored these issues either.?

_ For exanpl e, Local 99 has no control over whomthe District
hires or retains as supervisors.

8ln San Bernardino Gty Unified School District, supra, PERB
Deci si on No. 255, PERB found that both procedures and criteria
for inposing discipline are negotiable. Relying on this case in
Heal dsburg Uni on High School District (1984) PERB Deci sion No.
375, PERB held that a provision for progressive discipline is
negoti abl e. (Accord San Mateo City School District (1984) PERB
Decision No. 383.) United Steelworkers of Anerica v. Board of
Education (1984) 162 Cal.App.3d 823 [209 Cal .Rptr. 16] overrul ed
PERB' s separate finding that arbitration of the sufficiency of
cause for termnation is not negotiable, but did not question the
negotiability of causes for discipline of classified enployees.
(Id.., at p. 831, fn. 1.) However, Education Code section 45260
grants a district's personnel conm ssion the power to prescribe
rules "necessary to ensure the efficiency of the service and
sel ection and retention of enployees upon a basis of nerit and
fitness.” PERB has not addressed whether this provision
supersedes the right to negotiate causes for disciplinary action
or principles of progressive discipline.

8l ocal 99's rejection of bus driver demands during the
1991-92 negotiations was justified by its tactical decision to
eschew cost -addi ng proposals during the District's major fisca
crisis. If it is to be faulted, it is for failing to revisit
these issues at a later tine.
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Not wi t hst andi ng Local 99's renoval of certain popul ar rank-
and-file bus driver representatives in the past, the record |acks
evidence that bus drivers favoring severance are driven by a
coherent agenda to address negotiable subjects.® At the sane
time, BAFU has failed to challenge Local 99 with viable proposals
for solving the issues legitimately facing bus drivers.

I n short; the record reflects that Local 99's alleged
shortcom ngs with respect to representation of bus driver
i nterests have been due to acts of om ssion nore than conm ssion.

Extent of Orqgani zati on

BAFU concedes that its extent of organization is not strong.
The 600 supporters clainmed by BAFU is roughly equivalent to a
bare majority within the classification. This is significant to
the extent that BAFU predicates nmuch of its case on the claim
that severance is necessary to vindicate enployee free choice.
-BAFU s | evel of representational activity also has been quite
| ow. In addition, BAFU s |evel of sophistication with respect to
| egal aspects of both neeting and negotiating, contract
enforcenent, and defense in disciplinary nmatters, as reveal ed
during the hearing, has not been inpressive.

In contrast, Local 99's extent of organization showing is
strong with respect to nenbership rates. Its overal

representational capacity has been at |east adequate. Local 99

8This woul d be reflected in the Local 99 bargaining surveys
or in demands raised with the current negotiating team
representative. The record contains no such evidence. Despite
BAFU s contention that current representative Mchael Bird sits
W thout legitinmate denocratic support, no such show ng was made.
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is the prototypical "nodern" public sector union in ternms of its
outl ook, its enphasis on the need for political access, its
reliance on professionals (as opposed to rank-and-file staff),
and its somewhat bureaucratic character conpared to the "town
hal | " nodel espoused by BAFU. These characteristics do not
di m ni sh Local 99's showng wth respect to extent of
organi zation. Gven its choice of direction, Local 99 has been
successful .
Efficiency_of Operations

The presunptively appropriate classified units found in

Sweetwater reflect PERB s concern with an overly fragnmented work

force and its effect on the enployer's operations. PERB

expl ai ned:

.o It is alegitimte concern that
excessive fragnmentation of negotiating units
may burden an enployer with nultiple
negoti ati ng processes and postures and with a
variety of negotiated agreenents difficult to
adm ni ster because their provisions differ.

| nt er or gani zati on conpetition may increase
demands nmade upon the enployer by an enpl oyee
organi zation. The enployer may have to give
the benefits of the "best" settlenent in each
area of negotiations to all enployees to
avoi d enpl oyee unrest or the adm nistrative

i nconveni ence caused by multiple agreenents.

[ Footnote omtted.]

(Sweetwater Union High School District, supra, PERB Decision

No. 4, p. 11.) 1In this context, the size of the severed unit
relative to the existing unit is not controlling. ( Conpar e

Pl easanton Joint School District (1981) PERB Decision No. 169

with San Francisco Community _College District (1994) PERB

Deci si on No. 1068.)
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In severance cases, the party seeking severance will never
be able to denonstrate that adding an additional unit wll
i nprove an enployer's efficiency of operations. Therefore, PERB
only requires that the additional unit not be unduly burdensone.

(See State of California (Departnent of Personne

Adm nistration), supra, PERB Decision No. 794-S.)

The efficiency of operations factor is not an inpedinment to
granti ng severance here. The creation of an additional unit
conposed of bus drivers wll not necessarily lead to a
proliferation of nore units. Proposals to create other new
bargaining units would all be required to overcone the

presunption in favor of the Sweetwater units. (See State of

California (Departnent of Personnel Admi nistration), supra, PERB

Deci sion No. 794-S.) The additional costs required by the
negotiati on and adm nistration of an additional contract would
not have an adverse effect on a school district of this size. A
new contract for bus drivers would not lead to a variety of

provisions difficult to adninister.®

8Bus drivers appear to be satisfied with nost of the
provisions in the current agreenent. It is also noted that any
resulting interorgani zation conpetition through negotiations as a
result of one additional unit would not significantly increase
econom ¢ demands on the District nor lead to a "whi psawi ng"
effect. At present, the certificated unit, represented by UTLA,
is the single greatest determnant of econom c demands inposed on
the District. "Mbst favored nation" treatnment and coalition
bargai ning are already existing negotiations practices for these
other units and there is no evidence that the District has been
unable to survive with its requirenents. (See Los _Angel es
Unified School District, supra, PERB Decision No. 1079.)

62



Summary _of Factors

Al t hough the creation of an additional unit would not
significantly inpact the efficiency of the District's operations,

BAFU has failed to rebut the Sweetwater presunption in favor of

an operations-support unit because the other three factors favor
mai nt enance of the existing configuration.

BAFU of fers a novel community of interest argunent relying
on the distinguishing factors of pupil managenent duties and
managenent's strict supervision. But it has failed to
denonstrate that bus drivers lack a community of interest with
ot her operations-support enployees so as to justify the creation
of a separate unit. Bargaining practices of school districts in
the state do not reveal the existence of units consisting solely
of bus drivers. And despite the fact that bus drivers in this
distinctly large and urban school district may exhibit
- characteristics different fromthose exam ned in previous cases,
BAFU has failed to denonstrate that a break with precedent with
regard to community of interest is justified.

BAFU s extent of organization showng is concededly weak and
is outwei ghed by the show ng made by Local 99.

The negotiations history reveals that the interests of bus
drivers have been sacrificed on occasion for the greater
interests of the bargaining unit and that Local 99 m ght have
been nore successful in advancing issues of concern to bus
drivers. However, nerely showng a failure to achi eve success

does not justify granting a severance request. BAFU has failed
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to establish that Local 99 has repeatedly inposed the will of the
maj ority over the mnority, at least with respect to any concrete
econom c issues, or that it has consistently forfeited the tenure
rights of bus drivers in the disciplinary appeals process. Sone
sacrifice of mnority interests is inevitable when nultiple
classifications are grouped in a single unit. (Conpare State of
California rtnent of Personnel Admnistration) (1993) PERB
Deci sion No. 1025-S.)

BAFU relies on a line of cases under the NLRA hol di ng that
ef fectuation of enployee free choice is one of the factors that
nmust be considered in severance cases, and that indeed, it is the

par anount factor. (See Pacific Southwest Airlines v. NLRB (9th

Cr. 1978) 587 F.2d 1032 [100 LRRM 2566]; Pittsburgh Plate @& ass

Co. v. NLRB (1941) 313 U.S. 146, 153, 165 [61 S.Ct.908, 8 LRRM
425]; _Sheraton-Kauai Corp. v. NLRB (9th Gr. 1970) 429 F. 2d 1352

[74 LRRM 2933]; NLRB v. _ldeal Laundry & Dry G eaning Co. (10th
Cir. 1964) 330 F.2d 712, 716 [56 LRRM 2036]; see also NLRB v.
Sunset House (9th Cr. 1969) 415 F.2d 545 [72 LRRM 2283].)

The unit determ nation |anguage of the EERA differs from
that under the NLRA in that the latter expressly refers to
enpl oyee free choice, whereas the fornmer does not. (See
29 U.S.C, sec. 159(b).) 1In enacting the EERA, the advisory
council appointed by the Legislature to recomrend provisions for
the state's first collective bargaining statutes, explained that
the NLRA practice of permtting enployees of a particular craft

to vote for representation in a smaller unit within a broader
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i ndustrial unit should not be followed in the public sector
"because of its tendency to result in a proliferation of units --
the principal evil to be avoided." (Cal. Assem Advisory-
Council, Final Rep. (Mar. 15, 1973) pp. 85-86.)% An analysis of
the NLRA precedent on unit determnation confirns that a
different practice has evolved in the private sector. That nodel
is rooted in the industrial nodel of organization, where
enpl oyers diverge greatly in terns of size, manner of
supervi sion, and type of product or service, and where the |aw
defers to the tradition of craft organization in |abor. In the
public school setting, a nore limted range of units is
appropriate given the general uniformty wth respect to these
factors of organization.

BAFU has failed to denonstrate that the proposed unit of bus
drivers is nore appropriate than the existing operations-support
unit. Accordingly, the severance petition is denied.

PROPOSED ORDER

Based upon the foregoing and the entire record in the case,
I'T I'S ORDERED that the severance petition filed in this case is
DI SM SSED.

Pursuant to California Code of Regulations, title 8, section

32305, this Proposed Decision and order shall becone final unless

#The council's proposed statutory |anguage on unit
determnation is simlar to the |anguage adopted in section
3543(a). (d., at pp. 13-14; conpare State of California
(Department of Personnel Admi nistration). supra, PERB Decision
No. 1025-S [discussion of d obe Machine and Stanping Co. (1937) 3
NLRB 294 [1-A LRRM 122]] .)
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a party files a statenent of exceptions with the Board itself at
the headquarters office in Sacranento within 20 days of service
of this Decision. In accordance with PERB Regul ati ons, the
statenment of exceptions should identify by page citation or

exhi bit nunber the portions of the record, if any, relied upon
for such exceptions. (Cal. Code of Regs., tit. 8, sec. 32300.)
A docunent is considered "filed" when actually received before
the close of business (5:00 p.m) on the last day set for filing
“. . .or when sent by telegraph or certified or Express United
States mail, postmarked not later than the |last day set for
filing. . ." (Cal. Code of Regs., tit. 8, sec. 32135; Code of
Cv. Proc, sec. 1013.) Any statenent of exceptions and
supporting brief nust be served concurrently with its filing upon
each party to this proceeding. Proof of service shall acconpany
each copy served on a party or filed with the Board itself.

(Cal. Code of Regs., tit. 8, secs. 32300, 32305, 32140.)

DONN G NOzZA
Adm ni strative Law Judge
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