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Appearances: Elizabeth Kiszely, on her own behal f; Parker,
Covert & Chidester by Margaret A. Chidester, Attorney, for North
Orange County Community College District.

Bef ore Caffrey, Chairman; Dyer and Anmador, Menbers.

DECI SI ON_AND ORDER

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (Board) on appeal by Elizabeth Kiszely
(Kiszely) of a Board agent's dism ssal (attached) of her unfair
practice charge. |In the charge, Kiszely alleged that the North
Orange County Conmunity College District (District) violated the
Educati onal Enpl oynent Rel ati ons Act (EERA) section 3543.5(a) and

(b)! by retaliating against her for her participation in

'EERA is codified at Government Code section 3540 et seq.
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
t hi s subdivision, "enployee" includes an



protected activities.

The Board has reviewed the entire record in this case,
including Kiszely's original and anended unfair practice charge,
the Board agent's warning and dismssal letters, Kiszely's appeal
and the District's response. The Board finds the warning and
dism ssal letters to be free of prejudicial error and adopts them
as the decision of the Board itself.

The unfair practice charge in Case No. LA-CE-3837 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Dyer and Amador joined in this Decision.

appl i cant for enploynent or reenploynent.

(b) Deny to enpl oyee organi zations rights
guaranteed to them by this chapter.
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February 27, 1998

John R Marshal |

Law O fice of Robert D Coveillo
3 Inperial Pronenade, Suite 42 0
Sant a Ana, CA 92707

Re: Eizabeth Kiszely v. North Orange County Conmmunity Col | ege
Dstrict
Unfair Practice Charge No. LA CE-3837, First Amended Charge
DIl SM SSAL AND REFUSAL TO | SSUE A COWPLAI NT

Dear M. Marshall:

Eli zabeth Kiszely alleges the North Grange County Community
College District (Dstrict) violated the Educational Enpl oyment
Rel ations Act (EERA) 8 3543.5 (a) and (b) by retaliating agai nst
her for her participation in protected activities.

| indicated to you, in ny attached |letter dated February 6, 1998,
that the above-referenced charge did not state a prima facie
case. You were advised that, If there were any factual

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should amend the
charge. You were further advised that, unless you amended the
charge to state a prina facie case or withdrewit prior to
February 18, 199 8, the charge woul d be dismssed. | |ater
extended that deadline to February 20, 1998, and then to
February 21, 1998. On February 21, 1998, Kiszely filed an
amended charge by certified mail.

The original charge included several allegations which | |listed
inthe warning letter as (a) - (h). Those allegations are that
the District: (a) threatened reprisals against Kiszely in
August; (b) accused Kiszely of unprofessional conduct In August
and Septenber 1995; (c) threatened Kiszely during a Depart nment
neeti ng on Septenber 26, 1995; (d) "propound[ed] to third parties
a derogatory, defamatory correspondence” in Decenber 1995; (e)
accused Kiszely of having behavioral problens in January 1996;
(f) conspired to obtain negative and derogatory statenents about
Kiszely in February 1996; ?g) di ssem nated fal se statenents in
March 1996; and (h) issued a notice of unprofessional conduct
agai nst Kiszely in June 1996.

M/ February 6, 1998, Warning Letter indicated the above-

ref erenced charge shoul d be dismssed for the foll ow ng reasons:
?1) allegations (a) - (e) wereuntinely; (2) allegations (f),
g), and (h) were untinely because they were not tolled by the

Charging Party's grievance; (3) allegations (f), (g), and (h)
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were untinmely even if they were tolled; and (4 the charge failed
to factually denonstrate a prima facie discrimnation violation.
The amended charge included approxi mtely one hundred pages and
all eged the charge was tinely filed and factually denonstrated a
prima facie violation.

The anmended charge failed to state a prim facie violation of the
EERA within the jurisdiction of PERB for the reasons that follow

As stated in the warning letter, EERA 8 3541.5(a)(1) provides the
Publ i c Enpl oynment Rel ations Board shall not, "issue a conplaint
in respect of any charge based upon an alleged unfair practice
occurring nore than six nonths prior to the filing of the charge.
The anmended charge does not provide facts indicating the charge
was tinmely filed. Kiszely filed the original Unfair Practice
Charge LA-CE-3837 on Septenber 2, 1997. Therefore unfair
practices occurring before March 2, 1997, are untinely and
outside the jurisdiction of PERB. All of the charge's

al l egations occurred prior to March 2, 1997, and woul d be
considered untinely absent tolling.

The charge does not provide any facts indicating Kiszely filed a
grievance regarding allegations (a) - (e). Thus, the statute of
[imtations regarding those allegations was not tolled, and they
nmust be disnm ssed as untinely.

As the original and anended charges allege a grievance was filed
regarding allegations (f) - (h), these allegations are addressed
separately fromallegations (a) - (e). Al l egations (f) - (h)
occurred in January 1996, March 1996, and July 3, 1996,
respectively. These allegations were originally the subject of
unfair practice charge LA-CE-3699, but were dism ssed and
deferred to arbitration on January 24, 1997. Kiszely reiterated
these allegations in LA-CE-3837, filed on Septenber 2, 1997, and
argued the grievance she filed on October 8, 1996, tolled the
statute of limtations period. The February 6, 1998, Warning
Letter stated that the October 8, 1996, grievance did not tol
the statute of limtations period because the grievance did not
allege the District's conduct violated Article 4.4.2, which is
the contract's nondiscrimnation clause citing the EERA ?

!Section 4.4.2 of the CBA states:

No Unit Menber shall be in any way

di scrim nated agai nst, intimnm dated,
restrai ned or coerced because of affiliation
with or participation in the Association, or
the exercise of rights guaranteed by Chapter
10. 7, sections 3540-3549 of the CGovernnent
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The warning letter noted, Kiszely's grievance did not allege a
violation of Article 4.4.2 and therefore failed to put the
District on notice that Kiszely was alleging the District
retaliated against her for her participation in activities
protected by the EERA. In the anended charge, Kiszely argues:

The District was indeed notified of all of
the all eged violations. The Cctober 8, 1996,
formal grievance puts the District on notice
the grievance includes "any other practice,
procedures, policies, and articles that may
apply.” Article 4.4.2 applies, as does al

of Article 4.4.

However the facts of this charge indicate, and the warning letter
noted, the grievance did not include any reference to Article
4.4.2. The inclusion of the "other practices"” |anguage does not
remedy this problem Since the grievance did not refer to
Article 4.4.2, it would be unlikely that the District was on
notice that Kiszely intended to allege a violation of that
article. The facts of this charge do not indicate the grievance
was amnbi guous. The grievance made specific reference to seven
other articles of the CBA, wthout meking any reference to
Article 4.4.2. The om ssion of this article, when coupled with
the inclusion of seven other specific articles further indicates
the District was not put on notice that the grievance concerned
District discrimnation based on activity protected by the EERA.

Mor eover, the grievance cited Article 4.4.1, but omtted the
contract's next article, Article 4.4.2. This suggests that
Kiszely was aware of Article 4.4.2, and decided not to allege a
violation of that article. The facts fail to denonstrate the
District was on notice that the grievance included an allegation
that the District violated Article 4.4.2. Thus, the October 8,
1996, grievance did not toll the statute of limtations period,
and the charge nust be dism ssed as untinely and outside the
jurisdiction of PERB.

Right to Appeal

Pursuant to Public Enpl oynent Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies

Code.
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of such appeal nmust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postmarked no |ater

than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Cvil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacr anent o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days follow ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Service

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunment will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Extension of Tine

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed wth the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Fi nal Date

|f no appeal is filed within the specified time limts, the
dismssal will becone final when the tine limts have expired.

Si ncerely,

ROBERT THOMPSON
Deputy General GCounsel

Tammy L. Sansel
Regi onal D rector

At t achnent

cc: Margaret Chidester
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Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

February 6, 1998

John R Marshal

Law O fice of Robert D. Coveillo
3 Inperial Pronenade, Suite 420
Santa Ana, CA 92707

Re: _Elizabeth Kiszely v. North Orange County Communjty College
District
Unfair Practice Charge No. LA-CE-3837
Warni ng Letter

Dear M. Marshal l

El i zabeth Kiszely alleges the North Orange County Conmunity
College District (Dstrict) violated the Educati onal Enpl oynent
Rel ations Act (EERA) 8§ 3543.5 (a) and (b) by retaliating against
her for her participation in protected activities.

My investigation revealed the follow ng information.

On July 30, 1996, Kiszely filed unfair practice charge LA-CE-3699
alleging the District retaliated against her for her
participation in protected activities. On Novenmber 21, 1996, |
issued a warning letter regarding the allegations in unfair
practice charge LA-CE-3699. On January 24, 1997, | dism ssed and
deferred to arbitration the follow ng allegations of adverse
action by the District: letters of conplaint by departnent
menbers and the Col |l ege President in January and March 1996, and
a July 3, 1996 notice of unprofessional conduct.® A conplaint

i ssued on other allegations in the charge, and were settled and
wi t hdrawn on June 10, 1997.

On Septenber 2, 1997, Kiszely filed unfair practice charge LA-CE-
3837. The charge indicates "agents" of the District: (a)
threatened reprisals against Kiszely in August; (b) accused

Ki szely of unprofessional conduct in August and Septenber 1995;

!Section4.4.2, of the collective bargaining agreement
states:

No Unit Menber shall be in any way

di scrim nated agai nst, intimdated,
restrai ned or coerced because of affiliation
wWith or participation in the Association, or
the exercise of rights guaranteed by Chapter
10. 7, sections 3540-3549 of the CGovernnent
Code.
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(c) threatened Kiszely during a Departnent neeting on Septenber
26, 1995; (d) "propound[ed] to third parties a derogatory,

def amat ory correspondence" in Decenber 1995; (e) accused Kiszely
of havi ng behavioral problens in January 1996; (f) conspired to
obtain negative and derogatory statenents about Kiszely in
February 1996; (g) dissem nated false statenents in March 1996;
and (h) issued a notice of unprofessional conduct against Kiszely
in June 1996. Allegations (f), (g), and (h) reiterate the
allegations | dismssed and deferred to arbitration in Unfair
Practice Charge LA-CE-3699.

The above-stated allegations do not state a prima facie violation
within the jurisdiction of PERB for the reasons that follow

As an initial matter, the Board's jurisdiction is limted by a
six month statute of |imtations period. EERA 8§ 3541.5(a)(1)
provi des the Public Enploynent Relations Board shall not, "issue
a conplaint in respect of any charge based upon an alleged unfair
practice occurring nore than six nonths prior to the filing of
the charge.” It is your burden, as the charging party to
denonstrate the charge has been tinely fil ed. (See Tehachapi_
Unified School District (1993) PERB Decision No. 1024.)

Kiszely filed Unfair Practice Charge LA-CE-3837 on

Septenber 2, 1997. Therefore unfair practices occurring before
March 2, 1997, are untinely and outside the jurisdiction of PERB
Al l egations (a) through (e) occurred prior to March 2, 1997, and
are therefore untinely. As no grievance was filed regarding
these allegations, tolling is not appropriate. Thus, allegations
(a) through (e) are outside the jurisdiction of PERB and nust be
di sm ssed.

Under the above-stated statute of |imtations analysis
allegations (f), (g and (h) would al so be untinely because they
al so occurred prior to March 2, 1997. However, under EERA §
3541.5(a)(2) the statute of limtations period may be tolled
during the time it took the charging party to exhaust the
grievance machinery. Allegations (f), (g), and (h) occurred in
January 1996, March 1996, and July 3, 1996, respectively. Thus,
the six nonth statute of l[imtations period began to run on those
dates. The charge indicates Kiszely filed a grievance on

Cctober 8, 1996 and that therefore the statute of |imtations may
have been tolled through the arbitrati on which concluded on

May 30, 1997. However, the statute of limtations should not be
tolled in this case for the reasons that foll ow.
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As previously stated, section 4.4.2 of the CBA states:

No Unit Menber shall be in any way

di scri m nated agai nst, intim dated,

restrai ned or coerced because of affiliation
with or participation in the Association, or
t he exercise of rights guaranteed by Chapter
10. 7, sections 3540-3549 of the Governnent
Code.

Ki szely's grievance indicates the District violated sections
24.2.3; 24.7; 4.6; 24.3.4.3; 4.6.2; 4.7.3.2; and 4.4.1 of the
CBA. The arbitration award indicates Kiszely's COctober 8, 1996
grievance alleged the Notice of Unprofessional violated the
following sections of the CBA: 4.4.1; 4.6; 4.6.2; 4.7.3.2; and
24.3.4.3. Based on this information it does not appear that the
October 8, 1996, grievance alleged the District violated section
4.4.2. Accordingly it would be inappropriate to toll this unfair
practice charge because the District was not on notice that the
Charging Party was alleging the District discrimnated agai nst
her for her participation in activities protected under the EERA
Thus, the filing of that grievance did not toll the statute of
[imtations period. Wthout tolling, the statute of limtations
period for allegations (f), (g), and (h) expired in July 1996,
Sept ember 1996, and January 3, 1997, respectively. Since this
charge was not filed until Septenber 2, 1997, the charge is
untinmely and outside the jurisdiction of PERB

Even if the COctober 8, 1996, grievance tolled the statute of
[imtations period, allegations (f), (g), and (h) are still
untinmely filed. As previously stated, allegations (f), (g), and
(h) occurred in January 1996, March 1996, and July 3, 1996,
respectively. Subtracting the nunber of nonths the grievance was
bei ng processed fromthe total anmount of tinme elapsed since the
all eged violations, it appears nore than six nonths renain.

Thus, the allegations are untinely filed and outside the
jurisdiction of PERB.

Even if the charge is tinely filed, the charge as presently
witten does not state a prima facie violation of the EERA

To denonstrate a violation of EERA section 3543.5(a), the
chargi ng party nust show that: (1) the enployee exercised rights
under EERA; (2) the enployer had know edge of the exercise of
those rights; and (3) the enployer inposed or threatened to

i npose reprisals, discrimnated or threatened to discrimnate,

or otherwise interfered with, restrained or coerced the enployees
because of the exercise of those rights. (Novato Unified School
District (1982) PERB Decision No. 210; _Carlsbad Unified School




LA- CE- 3837
Warning Letter
February 6, 19 9 8
Page 4

District (1979) PERB Decision No. 89; Departpent of Devel opnental
Services (1982) PERB Decision No. 228-S; California State

University_(Sacramento) (1982) PERB Decision No. 211-H.)

Al though the timng of the enployer's adverse action in close
tenporal proximty to the enployee's protected conduct is an
inmportant factor, it does not, w thout nore, denonstrate the
necessary connection or "nexus" between the adverse action and
the protected conduct. (Moreland El ementary_School District
(1982) PERB Decision No. 227.) Facts establishing one or nore

of the follow ng additional factors nust also be present:

(1) the enployer's disparate treatnment of the enployee; (2) the
enpl oyer's departure from established procedures and standards
when dealing with the enpl oyee; (3) the enployer's inconsistent
or contradictory justifications for its actions; (4) the

enpl oyer's cursory investigation of the enployee's m sconduct;

(5 the enployer's failure to offer the enployee justification at
the tinme it took action or the offering of exaggerated, vague, or
anbi guous reasons; or (6) any other facts which m ght denonstrate
t he enpl oyer's unlawful notive. (Novato Unified School District,
supra; North Sacranmento School District (1982) PERB Deci sion

No. 264.) As presently witten, this charge fails to denonstrate
any of these factors and therefore does not state a prinma facie
vi ol ati on of EERA section 3543.5(a).

As stated in the Novenber 21, 1996, Warning Letter in Unfair
Practice Charge No. LA-CE-3699, which first addressed these

al l egations, the January 1996, letter of conplaint signed by
faculty nmenbers does not denonstrate conduct attributable to the
District. The letter, on its face, indicates it was signed by
full-time tenured faculty. The charge does not bear any

endor senent by an agent of the District. The Charging Party

i ndicated in our discussions, prior to the filing of a Notice of
Appearance formby her attorney, that one of the signatories
lives with Dean Janet Portolan. Despite that fact, the charge
does not denonstrate Dean Janet Portolan or any other agent of
the District is responsible for the January 1996, letter of
conplaint. Thus, this allegation does not state a prima facie
vi ol ati on.

Nor does the charge denonstrate the requisite nexus for any of
the alleged acts of discrimnation. M telephone call on

January 15, 1998, to John R Marshall requesting nore information
regardi ng nexus was not returned.

For these reasons the charge, as presently witten, does not
state a prim facie case. If there are any factual inaccuracies
in this letter or additional facts which would correct the
deficienci es expl ai ned above, please anmend the charge. The
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anmended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and al I egations you wi sh to nmake, and

be signed under penalty of perjury by the charging party. The
anmended charge nust be served on the respondent and the original
proof of service nust be filed with PERB. |If | do not recelve an
anmended charge or withdrawal fromyou before February 18. 1998. |
shal | dism ss gour charge. If you have any questions, please
call ne at (213) 736-3127.

Si ncerely,

Tamy L. Sansel
Regi onal Director



