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Appear ances: Elizabeth Kiszely, on her own behalf; California
Teachers Associ ation by Rosalind D Wl f, Attorney, for United
Faculty Association of North Orange County Conmunity Col | ege
District.

Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI SI ON _AND_ORDER

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (Board) on appeal by Elizabeth Kiszely
(Kiszely) of a Board agent's dism ssal (attached) of her unfair
practice charge. In the charge, Kiszely alleged that the United
Faculty Association of North Orange County Community Col | ege
District (Association) violated the Educational Enploynment

Rel ati ons Act (EERA) section 3543.6(b)* by denying her right to

'EERA is codified at Government Code section 3540 et seq.
Section 3543.6 states, in pertinent part:

It shall be unlawful for an enpl oyee
or gani zation to:

(b) I npose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere wth, restrain, or coerce

enpl oyees because of their exercise of rights



fair representation

The Board has reviewed the entire record in this case,
including Kiszely's original and anended unfair practice charge,
the Board agent's warning and dism ssal letters, Kiszely's appeal
and the Association's response. The Board finds the warning and
dismssal letters to be free of prejudicial error and adopts them
as the decision of the Board itself.

The unfair practice charge in Case No. LA-CO 714 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menmbers Dyer and Amador joined in this Decision.

guaranteed by this chapter.,
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Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

March 13, 199 8
El i zabeth Kiszely
Re: Elizabeth Kiszely v. United Faculty Associ ation

Unfair Practice Charge No. LA-CO 714, Second Anended Charge
DI SM SSAL AND REFUSAL_TO | SSUE A COVPLAI NT

Dear Ms. Kiszely:

In the above-referenced charge, Elizabeth Kiszely (Kiszely)

all eges the United Faculty Association (Association) violated the
Educati onal Enpl oynent Rel ations Act (EERA) 8§ 3543.6(b) by
denying her right to fair representation.

On February 14, 1998, | issued a warning letter indicating the
charge nmust be wi thdrawn or anmended by February 25, 1998.
Foll ow ng receipt of the warning letter, you called and requested
an extension to this deadline. During that conversation, |
agreed to extend the deadline to March 3, and then to March 9,
1998. On March 9, 1998, you called and requested a further
extension. | denied that request. On March 9, 1998, you filed a
second anended charge by certified mail.

i ma

The warning letter indicated the charge failed to state a pr
t he

facie violation of the duty of fair representation within
jurisdiction of PERB. The second anended charge failed to
correct the deficiencies noted in that letter. Thus the charge
is dismssed for the reasons stated in the warning letter, and
t hose stated bel ow.

The warning letter noted the allegation regarding United
Faculty's handling of Kiszely's first grievance was untinely
under EERA § 3541.5(a)(1). On or about Decenber 11, 1995, United
Faculty Staff Consultant Lisi told Kiszely that United Faculty
was not going to pursue Kiszely's first grievance, and that

Ki szely could pursue it on her own. Kiszely filed this charge on
Novenber 11, 1996, nore than six nmonths after she |earned United

Faculty was not going to pursue the grievance on her behalf. The
second amended charge alleges this allegation is tinely because,
"the statute of limtations was tolled for the tinme it took the
grievant to exhaust the in-house grievance procedures.” However

t he EERA does not provide for such tolling. (See Lake El sinore
School District (1987) PERB Decision No. 646.) Thus, the
allegation that United Faculty's conduct regarding_the first
grievance violated its duty of fair representation is outside the
jurisdiction of PERB and nust be disnm ssed.
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As stated in the warning letter, the duty of fair representation
extends to grievance handling. The warning letter noted that
United Faculty's conduct with regard to Kiszely's second
grievance did not violate its duty of fair representation. A
reasonabl e deci sion not to pursue a grievance, regardless of the
merits of the grievance, is not a violation of the duty of fair
representation. (California State Enpl oyees' Association

(Call oway) (1985) PERB Decision No. 497-H.) Nor are case
handling errors and sinple negligence violations of the duty.
(American Federation of State, County_and Minicipal Enployees,
Council 10 (dson) (1988) PERB Decision No. 682-H) The Board
has hel d, however that, the exclusive representative nust explain
why it chose not to process an enployee's grievance. Qakl and

- Education Association, CTA/NEA (Mngo) (1984) PERB Deci sion No.
447.)

The warning letter explained that the facts indicated United
Faculty pursued the second grievance through all Ievels of the

gri evance procedure, but then denied Kiszely's request to take
the grievance to binding arbitration. The warning letter also
noted that on Cctober 7, 1996, United Faculty President Tony
Jones wote to Kiszely and i ndi cated the second grievance did not
merit appeal to binding arbitration, thus satisfying United
Faculty's obligation under QCakl and Educati on Association. CTA/ NEA
- (Mngo) (1984) PERB Decision No. 447.

‘The second anended charge all eges Jones' letter was an
insufficient explanation. Jones' letter stated in its entirety:

After careful discussion and consideration of
your grievance and the information you
presented to the United Faculty Board of
Directors, it was decided the grievance did
not nmerit appeal to binding arbitration.

The second anended charge all eges:

M Jones' reply that the grievance |acked
merit is not an adequate or reasonable
response to Ms. Kiszely's inquiry. First,

| anguage presupposes an audi ence, and M.
Jones was witing for a college educated
faculty. To state the obvious disregards the
faculty nmenber's desire to understand the
rational basis for the union's judgenent. A
statenent (lacks nerit) that restates the
obvious (we decline to take the grievance to
arbitration) is circular logic and therefore
Wi thout a rational basis. The evasiveness of
responding to a concern of inportance to the
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grieving party is evidence of bad faith and,
furthernore, the illogic of a circular
response is evidence of arbitrary handling of
the grievance. The union could effectively
have any reason for saying sonething |acks
merit. To invoke a logical fallacy is not to
provide a rationale basis for one's decision,
[enphasis in original.]

The above-quoted argunent, however, is unpersuasive. The Board
in Cakl and Education Association. CTA/NEA (Mngo) (1984) PERB
Deci sion No. 447, stated, in pertinent part:

the exclusive representative has an _
obligation to explain its actions in refusing
to process a grievance .

In the instant charge, United Faculty explains it did not take
the grievance to arbitration because it lacked nerit. The second
anended charge's argunent fails because it presupposes United
Faculty woul d have taken the grievance to arbitration if it had
merit. On the contrary, United Faculty may refuse to take a
meritorious grievance to arbitration. (See Castro Valley Unified
School District (1980) PERB Decision No. 149.) Thus, United
Faculty's stated explanation is not illogical.

Even assum ng Jones' statenent was insufficient to neet the
obl i gati on announced in Mngo, supra, the facts indicate United
Faculty provided Kiszely with a second nore detail ed response.
On February 27, 1997, CTA Staff Counsel, Rosalind DO Wl f, wote
Kiszely a letter which states, in pertinent part:

You have asked regarding "the specific | egal
technicality" explaining why United Faculty
declined to take a grievance that you filed
to arbitration.

| amnot aware of any specific |egal
technicality involved in the decision not to
proceed to arbitration of your grievance. MW
understanding of the United Faculty decision
and the events leading up to it are as
follows: Representatives of United Faculty
provi ded extensive assistance to you in

i nvestigation and preparation of the

gri evance and provided representation

t hroughout the grievance process. You were
give a full and fair opportunity to present
your position to the Board of Directors. The
Board gave the matter careful consideration
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and made a reasoned decision that, based on
the contract |anguage and the facts of the
case, it was unlikely that the grievance
woul d succeed on the nerits, [enphasis added]

As | amsure you are aware, arbitration is a
costly and tine consum ng process and the
Associ ati on cannot afford to, and is not
required by law, to arbitrate every grievance
regardl ess of nmerit. Such a requirenent
woul d be a disincentive to the aggressive
filing of grievances in cases of questionable
merit.

As United Faculty provided Kiszely with a detail ed explanation,
United Faculty's conduct regarding the second grievance did not
violate its duty of fair representation, and that allegation nust
be di sm ssed.

The warning letter also indicated that the United Faculty's
conduct with regard to the third grievance failed to present a
prima facie violation. The warning letter noted that United
Faculty provided Kiszely with the opportunity to neet with
several representatives regarding the grievance; and that United
Faculty representative Bob Sinpson inforned Kiszely the grievance
was W thout nerit because clains of academ c freedom were not
‘grievable. The second anended charge alleges the warning letter
incorrectly indicated Sinpson told Kiszely that academ c freedom
clainms were not grievable and that Sinpson actually said, he did
not see a grievance in all of the information Kiszely gave him
The second anmended charge al so indicates Sinpson falled to put
his reasoning in witing for Kiszely. :

The second amended charge does not, however, state a prima facie
violation of the EERA. First, the duty of fair representation
does not require Sinpson to provide his evaluation of Kiszely's
grievance in witing. Second, Sinpson's evaluation of the
grievance appears to neet United Faculty's obligation under the
EERA. Even if it does not neet its obligation, Kiszely spoke
with other United Faculty representatives, and was authorized to
speak with a CTA attorney. As such, the second anended charge
does not denonstrate United Faculty's assessnent of Kiszely's
case was arbitrary, discrimnatory or in bad faith.

The charge's allegation regarding United Faculty's conduct in
processing the fourth grievance simlarly fails to denonstrate
United Faculty acted in an arbitrary, discrimnatory or bad faith
manner . In the first anended charge Kiszely alleged United
Faculty's failure to explain to her that "statutory notices" were
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not grievable is tantamount to bad faith. United Faculty
appeal ed the District's denial of this grievance to binding
arbitration. The warning letter indicated that United Faculty's
decision to pursue the grievance did not establish bad faith
because it appeared that the statutory notice question was an
unsettled | egal question. In the second anended charge Kiszely
all eges the statutory notice question was not an unsettled |ega
guestion and that the United Faculty knew it could not grieve the
statutory notice prior to going to arbitration. Kiszely alleges
Attorney Crost, "immediately recognized that the statutory notice
could not be heard in arbitration.” The second anended charge
also alleges the only reason the arbitration was hel d was because
Kiszely refused to withdraw the grievance fromthe arbitration.

The facts presented in the second anended charge do not
denonstrate the United Faculty engaged in arbitrary,

di scrimnatory or bad faith conduct. The United Faculty pursued
Kiszely's fourth grievance through binding arbitration. The
second anmended charge states:

The only reason the arbitrati on was hel d--and
bi furcated--was that the grievant refused to
wi thdraw the grievance fromthe arbitration.

Since it appears the Charging Party would not allow United
Faculty to withdraw the grievance, it is unclear why she now
all eges the United Faculty violated its duty of fair
representation. It seens that United Faculty pursued this
grievance in the only forumthat its obligated to enter. The
facts indicate the parties disagreed about the best. course to
pursue with regard to the fourth grievance. However, Kiszely's
di sagreement with United Faculty's judgnent does not establish
United Faculty violated its duty of fair representation. Nor
does the fact that parties presented the grievance to an
arbitrator from an association other than the one specified in
the collective bargaining agreenent denonstrate United Faculty
violated the EERA. Thus, this allegation nust be di sm ssed.

As stated in the warning letter, in Amrerican Federation of State.

County_and Muni ci pal Enployees., Internatjonal. Council 57
(Dehler). (1996) PERB Decision No. 1152-H, the Board indicated

i solated acts which did not alone establish a violation of the
duty of fair representation, may present a pattern of conduct

whi ch when considered in its entirety denonstrated a prima facie
violation. Kiszely's charge is factually distinguishable from
that decision. The second anended charge all eges the pattern of
unr esponsi veness and the inadequacy of the representation is
simlar to that in Dehler, supra. However, as the warning letter
stated, the facts denobnstrate United Faculty was responsive to

Ki szely regarding several grievances over the course of several
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years. United Faculty's conduct, when considered in its
entirety, does not denonstrate it acted in an arbitrary,

di scrimnatory, or bad faith manner. Thus, this charge shoul d
be dism ssed.

Right to Appeal

Pursuant to Public Enploynment Rel ations Board regul ati ons, you
"may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinmely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by telegraph
certified or Express United States nmil postmarked no | ater
than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Cvil Procedure section 1013 shall apply.
The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Service

Al'l documents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a document served upon a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunment will be considered properly "served' when personally
delivered or deposited in the first-class nmail, postage paid and
properly addressed.

Extensi on of Tine

A request for an extension of tinme, in whichto file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
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be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
Final Date

|f no appeal is filed within the specified tine [imts, the
dismssal wll becone final when the tine limts have expired.

Sincerely,

ROBERT THOMPSON
Deputy Ceneral Counsel

Tammy L. Sansel
Regional D rector

At t achnent
cc: Rosalind D Wl f
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February 18, 1998
El i zabet h Kiszely
Re: Elizabeth Kiszely v. United Faculty Association

Unfair Practice Charge No. LA-CO 714
WARNI NG LETTER

Dear Ms. Kiszely:

In the above-referenced charge, Elizabeth Kiszely (Kiszely)

al leges the United Faculty Association (Association) violated the
Educati onal Enpl oynent Rel ati ons Act (EERA) 8§ 3543.6(b) by
denying her right to fair representation.

El i zabeth Kiszely is an English Professor at the North Orange
County Community College District (District), and is represented
by the United Faculty Association. During the 1995-1996 schoo
year, Kiszely voiced concerns regarding faculty rights. She
believed the District retaliated against her for those
activities. As a result, she filed grievances and unfair |abor
practice charges against the District.* On Novenber 12, 1996,
Kiszely filed this charge against the Association.? The charge
al l eges, inpart:

United Faculty's representati on was

i nadequate in that | was frequently not
informed and/or msinforned of information
pertinent to the processing of the grievance
and arbitration and to protecting the
violation of ny rights. The representation
was arbitrary, discrimnatory, and |lacking in
good faith. Specifically, no rational basis
was provided for nuch of the m sinformation |
received. A previous incident involving a
unit nmenber and a notice of unprofessional
conduct received markedly different
treatnent. The neeting and conferring that
took place in preparation for and during the

!See Unfair Labor Practice charge LA-CE-3699 and LA- CE-3837.

°Thi s charge was in abeyance from Novermber 15, 1996, until
February 18, 1998.
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gri evance and arbitration hearings was not in
good faith because there was no genui ne
possibility for agreenent. The district's

I ssuance of a statutory notice preenpted the
gri evance from being heard in any neani ngful
way in the forumof arbitration. A tenured
faculty nenber's right to seek redress by
means of the grievance procedure was rendered
nmoot. A tenured faculty nenber's right to
participate in shared governance was ignored
I n the proceedi ngs.

During 1995 and 1996, Kiszely filed four grievances against the
District. The first grievance, filed on or about Cctober 10,
1995, alleged violations of the District's class scheduling
policies. On or about Decenber 11, 1995, United Faculty Staff
Consultant Lisi told Kiszely that United Faculty was not going to
pursue this grievance, and that Kiszely could pursue it on her
own. United Faculty doubted the nerits of the grievance because
the contract's |anguage regardi ng scheduling was perm ssive

rat her than mandatory. CTA Executive Director, Rocky Barilla,
explained to Kiszely that a |arge percentage of grievances filed
regardi ng perm ssive contract |anguage | ost.

On or about Decenber 5, 1995, Kiszely asked Lisi about filing a
second grievance about a negative evaluation that Kiszely
received. The grievance was filed on or about January 23, 1996.
The District denied the grievance at levels I, Il and IIl. On
August 28, 1996, Kiszely asked United Faculty to take the
grievance to binding arbitration. United Faculty denied

Ki szely's request. Beginning on Septenber 9, 1996, through

Oct ober 2, 1996, Kiszely asked United Faculty why they woul d not
take the grievance to binding arbitration. Kiszely all eges the
United Faculty failed to respond to this request. An Cctober 7,
1996, letter fromUnited Faculty President Tony Jones to Kiszely
indicated the grievance did not nerit appeal to binding
arbitration.

On or about February 28, 1996, Kiszely filed a third grievance
regardi ng viol ations of her academ c freedom United Faculty
representative Bob Sinpson met with Kiszely on February 28, 1996,
to discuss the grievance. On March 22, 1996, Kiszely received
approval for her request to speak with a CTA attorney. Kiszely
met with the attorney the next day. On May 20, 1996, Sinpson
informed Kiszely that academ c freedom clains are not grievable.

On or about July 3, 1996, Kiszely filed a fourth grievance
regarding a notice of unprofessional conduct that she received.
On Decenber 4, 1996, United Faculty appealed the District's
denial of this grievance to binding arbitration. On April 2,
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1997, United Faculty explained to Kiszely that the arbitrator had
deci ded that because the notice was issued pursuant to the
Educati on Code, the grievance was inarbitrable.

The above-stated information fails to state a prima facie
violation of the EERA for the reasons that follow

Charging Party has alleged that the exclusive representative
denied Charging Party the right to fair representati on guaranteed
by EERA section 3544.9 and thereby violated section 3543.6(hb).
The duty of fair representation inposed on the exclusive
representative extends to grievance handli ng. (Erenont _Teachers
Association (King) (1980) PERB Decision No. 125; United Teachers
of Los Angeles (Collins) (1982) PERB Decision No. 258.) In order
to state a prima facie violation of this section of EERA,
Charging Party nust show that the Association's conduct was
arbitrary, discrimnatory or in bad faith. In United Teachers of

Los Angeles (Collins), the Public Enploynent Rel ations Board
st at ed:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnent in handling a grievance does not
constitute a breach of the union's duty.
[Gtations.]

A union may exercise its discretion to
determ ne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are m ni mal .

In order to state a prima facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

“. .. must at a mninuminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what manner the exclusive
representative's action or inaction was

wi thout a rational basis or devoid of honest

j udgnment . (Enphasis added. )" [Reed District
Teachers Association, CTA/NEA (Reyes) (1983)
PERB Deci sion No. 332, p. 9, citing Rocklin
Teachers Professional Association (Ronero)
(1980) PERB Deci sion No. 124.]
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In the instant charge Kiszely makes several allegations regarding
how the United Faculty handl ed her grievances. As previously
stated, the duty of fair representation extends to grievance
handling. A reasonable decision not to pursue a grievance,
regardl ess of the nerits of the grievance, is not a violation of
the duty of fair representation. (California State Enployees'
Association (Calloway) (1985) PERB Decision No. 497-H') Nor are
case handling errors and sinple negligence violations of the
duty. Anerican Federation of State. County and Minicipal

Enpl oyees, Council_ 10 (dson) (1988) PERB Deci sion No. 682-H.)
The Board has held, however that, the exclusive representative
must explain why it chose not to process an enployee's grievance.
(Gakl and Educati on Associ ation. CTA/NEA (Mngo) (1984) PERB
Deci st on No. 447.) -

The first grievance was filed on or about October 10, 1995, and
all eged violations of the District's class scheduling policies.
On or about December 11, 1995, United Faculty Staff Consultant
Lisi told Kiszely that United Faculty was not going to pursue the
first grievance, and that Kiszely could pursue it on her own.

EERA 8 3541.5(a)(1) provides the Public Enpl oynent Rel ations
Board shall not, "issue a conplaint in respect of any charge
based upon an alleged unfair practice occurring nore than siXx
nmonths prior to the filing of the charge.” It is your burden, as
the charging party to denonstrate the charge has been tinely
filed. (See Tehachapi Unified School District (1993) PERB

Deci sion No. 1024.)

Kiszely filed this charge on Novenber 11, 1996, nore than six
mont hs after she |earned United Faculty was not going to pursue
the first and second grievance on her behalf. United Faculty's
conduct regarding the first grievance is outside the six-nonth
statute of limtations period, and therefore outside the
jurisdiction of PERB. '

Even if this allegation were tinely filed, the charge does not
present facts denonstrating United Faculty acted in an arbitrary,
discrimnatory, bad faith manner. On or about Decenber 11, 1995,
United Faculty Staff Consultant Lisi told Kiszely United Faculty
woul d not pursue the grievance. United Faculty doubted the
merits of the grievance because the contract's | anguage regarding
schedul i ng was perm ssive rather than mandatory. Charging Party
has not shown United Faculty's determ nation was w thout a
rational basis. Thus, this allegation does not state a prinma
facie violation of the EERA

Simlarly, United Faculty's conduct with regard to the second
grievance, does not violate its duty of fair representation. The
facts indicate United Faculty pursued the second grievance
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t hrough all levels of the grievance procedure with the District.
Mor eover, an October 7, 1996, letter fromUnited Faculty

Presi dent Tony Jones to Kiszely indicated the grievance did not
merit appeal to binding arbitration, thus satisfying United
Faculty's obligation under (Qakland Education Associ ation.

CTA/ NEA (M ngo) (1984) PERB Decision No. 447.) Thus, the

al l egations regarding the second grievance do not denonstrate a
prima facie violation of the EERA

Nor does United Faculty's conduct with regard to the third
grievance present a prima facie violation. The facts indicate
that United Faculty provided Kiszely with the opportunity to neet
with several representatives regarding the grievance, including
an attorney fromthe California Teachers' Association. On My
20, 1996, United Faculty representative Bob Sinpson infornmed

Ki szely the grievance was without nerit because clains of
academ c freedomwere not grievable. The charge does not include
facts indicating United Faculty's judgnent on this issue was
arbitrary, discrimnatory or in bad faith.

The charge's allegation regarding United Faculty's conduct in
processing the fourth grievance simlarly fails to denonstrate
United Faculty acted in an arbitrary, discrimnatory or bad faith
manner . United Faculty appealed the District's denial of this
grievance to binding arbitration. One of the issues in the
fourth grievance was whether a notice of unprofessional conduct

i ssued pursuant to the Education Code was arbitrable. Kiszely
alleges United Faculty's failure to explain to her that
"statutory notices" were not grievable is tantanount to bad

faith. However, it appears that whether the union could grieve a
"statutory notice" was then an unsettled |egal question; a
guestion which the arbitrator answered in the negati ve. I n

California School Enployees Association (Dyer) (1984) PERB
Deci si on No. 342a, the Board noted when the union took a
cal cul ated risk concerning an issue where there was energing
precedent it did not engage in arbitrary, discrimnatory, or bad
faith conduct. Thus, United Faculty's judgnent in taking the
statutory notice to arbitration does not establish United Faculty
acted in an arbitrary, discrimnatory or bad faith manner.

In Anerican Federation of State. County and Muinicipal Enployees.
International. Council 57 (Dehler) (1996) PERB Deci sion No. 1152-
H, the Board indicated isolated acts which did not alone
establish a violation of the duty of fair representation,
presented a pattern of conduct which when considered in its
entirety denonstrated a prima facie violation. The Board noted
the union failed to respond to the enployer's inquiry after
indicating that it would do so, failed to schedule a level 2
meeting, failed to notify the enployee or explain its actions to
her, and failed to respond to its specific witten inquiries.
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Kiszely alleges United Faculty engaged in a simlar pattern of
conduct .

However, Kiszely's charge is factually distinguishable. United
Faculty's conduct, when considered in its entirety, does not
denonstrate it acted in an arbitrary, discrimnatory, or bad
faith manner. Although United Faculty did not return every

tel ephone call or answer every question posed over a three year
period, the charge does not denonstrate United Faculty
representatives were unresponsive to Kiszely. United Faculty
advi sed Kiszely about four grievances in two years, taking one
through to binding arbitration. Wth regard to the three
grievances that did not go to binding arbitration, United Faculty
infornmed Kiszely of their decisions not to pursue those
grievances. The charge does not indicate United Faculty failed
to respond to any inquiries fromthe enployer, and denonstrates
agents of United Faculty net personally with Kiszely on nunerous
occasions. Thus, under the analysis set forth in Dehler, supra,
United Faculty's conduct, when considered in its entirety, does
not denonstrate a prim facie violation of the EERA.

For these reasons the charge, as presently witten, does not
state a prima facie case. If there are any factual inaccuracies
in this letter or additional facts which would correct the
deficienci es expl ai ned above, please anend the charge. The
anmended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Anended Charge,
contain all the facts and allegations you wi sh to nake, and be
si gned under penalty of perjury by the charging party. The
anmended charge nust be served on the respondent and the original

proof of service nust be filed wth PERB. [If | do not receive an
anmended charge or withdrawal fromyou before February 25. 1998..
| shall dism ss your charge. |If you have any questions, please

call me at (213) 736-3008.

Si ncerely,

TAMWY L. SAMSEL
Regi onal Director



