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DECI SI ON

DYER, Menber: This case conmes before the Public Enpl oynent

Rel ati ons Board (PERB or Board) on the Long Beach Community

College District's (D strict) request that the Board reconsider

its decision in Long_Beach Community _College District (1998) PERB

Deci sion No. 1278 (Long Beach). In Long Beach, the California
School Enpl oyees Associ ation (CSEA) alleged that the District
vi ol ated section 3543.5(a), (b) and (d) of the Educati onal

Enpl oynent Rel ations Act (EERA)! by requiring unit menbers to

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnment Code. Section 3543.5 provides, in relevant
part:

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:



attend a severance presentation by a rival enployee organization
known as the Long Beach Community Col |l ege Police Oficer's
Associ ation (PQY . On August 14, 1998, the Board issued a
decision holding that the District's actions violated EERA
section 3543.5(a), (b) and (d).
BACKGROUND

The District is a public school enmployer within the neaning
of the EERA. CSEA is the exclusive representative of a unit of
District enployees which includes a dozen College Safety O ficers
(CSO enployed by the District. POAis a rival enployee
organi zati on seeking to undertake representation of the
District's CSO s.

During the week of February 24, 1997, the District required
CSO s to attend forty (40) hours of in-service training. The
last itemon the official schedule for the training was a one-

hour severance presentation by the POA. At 4:00 p.m on Friday,

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce
enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of

- this subdivision, "enployee" includes an
applicant for enploynment or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(d) Domnate or interfere with the formation
or administration of any enployee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organi zation in
preference to another.



February 28, 1997, the District infornmed enployees that the
training had ended and that they were free to go. The District
representatives then turned things over to POA and left the
classroom The PQOA presentation took place imrediately follow ng
a mandatory training session, in the classroomreserved for the
mandatory in-service training. CSEA becane vul nerable to
decertification on the foll ow ng day.

The Board noted that EERA section 3543.5(d) inposes on the
District an unqualified requirenent of strict neutrality with
respect to enpl oyee choice of representation. (Long_Beach at

pp. 89 citing Sacranento City Unified School District (1982)
PERB Deci sion No. 214 at p. 3.) The Board held that the

inclusion of the POA' s severance presentation on the official
training schedule would | ead a reasonable person to conclude that
the District favored PQOA over CSEA (Long_Beach at p. 9.) Since
the District failed to denonstrate that it had taken sufficient
remedi al actions to undo the effects of the training schedul e,
the Board held that the District's actions violated section
3543.5(a), (b) and (d) . (ID at p. 10.)
REQUEST FOR RECONSI DERATI ON

In its request for reconsideration, the D strict contends
that the Board nmade a nunber of prejudicial errors of fact in
Long_Beach. The District's argunments essentially challenge three
aspects of the Board's decision. First, the District contends
that placing the POA presentation on the training schedule could

not |ead any reasonable person to conclude that the District

3



favored POA over CSEA. Second, the District argues that EERA
section 3543.1(b)? required it to place the POA neeting on the
training schedule. Finally, the District contends that it cured
any appearance of bias when District representatives inforned the
CSCs that attendance was voluntary and |left the classroombefore
t he presentation began.
CSEA' S RESPONSE

CSEA responds that the District's request for
reconsideration is without nerit and should be rejected. This is
so, CSEA argues, because the request for reconsideration consists
of argunents already considered and rejected by the Board in
Long Beach. Further, CSEA contends, the District's request is a
thinly veiled attenpt to challenge the Board's concl usions of
law, rather than its findings of fact.

DI SCUSS| ON

PERB Regul ati on section 32410°% provides that a party to a

’EERA section 3543.1 provides, in relevant part:

(b)  Enpl oyee organi zations shall have the
right of access at reasonable tinmes to areas
i n which enpl oyees work, the right to use
institutional bulletin boards, mail boxes, and
ot her means of communication, subject to
reasonabl e regulation, and the right to use
institutional facilities at reasonable tines
for the purpose of neetings concerned with
the exercise of the rights guaranteed by this
chapter.

3PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. PERB Regul ation
section 32410 provides, in relevant part:

(a) Any party to a decision of the Board
itself may, because of extraordinary
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Board deci sion may request reconsideration on the grounds that

t he decision contains prejudicial errors of fact, or newy-

di scovered evidence or law. The Board wll not grant a request
for reconsideration where the party making the request has failed
to establish any ground set forth in PERB Regul ati on 32410. ( See,
e.g., California State Enployees Association. local 1000
(Janowi.cz) (1994) PERB Decision No. 1043a-S at pp. 2-3.)

Li kew se, reconsideration is not appropriate where a party nerely
restates argunents considered and rejected by the Board in its

under | yi ng deci si on. (ld.; Regents of the University_of

California (1990) PERB Decision No. 829a-H at pp. 2-3.)

Here, the District challenges the Board's conclusion that it
viol ated the EERA when it placed the POA' s decertification
presentation on the schedule for a week of mandatory in-service
training. The District contends that no reasonable person could

conclude that the training schedule indicated support for the

circunstances, file a request to reconsider
the decision within 20 days follow ng the
date of service of the decision. An original
and five copies of the request for

reconsi deration shall be filed wth the Board
itself in the headquarters office and shal
state with specificity the grounds clai ned
and, where applicable, shall specify the page
of the record relied on. Service and proof

of service of the request pursuant to Section
32140 are required. The grounds for
requesting reconsideration are limted to
clainms that the decision of the Board itself
contains prejudicial errors of fact, or newy
di scovered evidence or |aw which was not

previ ously avail able and could not have been
di scovered with the exercise of reasonable

di l i gence.



POA. Further, the District contends that the voluntary nature of
the presentation and the absence of District representatives at
the presentation constitute an honestly given retraction
sufficient to cure the effects of including the POA presentation
on the training schedule. 1In the alternative, the District
mai nt ai ns that EERA section 3543.1(b) required it to place the
PQOA decertification presentation on the training schedule.

As CSEA points out, however, the District does not actually
chal |l enge any of the Board's factual findings, focussing instead
on the legal conclusions that the Board drew fromthose findings.
Further, the District's request for reconsideration restates
argunents considered and rejected by the Board in the Underlying
deci sion. Accordingly, the District's request for
reconsideration fails to neet the standard set forth in PERB
Regul ation section 32410.

ORDER

The request for reconsideration in Case No. LA-CE-3824 is

her eby DENI ED

Chairman Caffrey and Menber Johnson joined in this Decision.



