STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

DONALD SANTO ANNI,

Charging Party, Case No. LA-CE-3910

V. PERB Deci si on No. 1283

LOS ANGELES COWMUNI TY COLLEGE
DI STRI CT,

Sept enber 15, 1998

Respondent .

. T I N N A L S

Appearance; Donald Santoianni, on his own behal f.

Bef ore Johnson, Amador and Jackson, Menbers.
DECI SI ON
JACKSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Donal d Sant oi anni
(Santoianni) of a Board agent's dism ssal (attached) of his
unfair practice charge. As anended, Santoianni's charge all eges
that the Los Angeles Community College District violated the

Educational Enploynment Rel ations Act section 3543.5(a)! by laying

'EERA is codified at Governnment Code section 3540 et seq.
Section 3543.5 provides, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on -enpl oyees, to-discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guar anteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



himoff fromhis position as a Lab Technician in April, 1995 and
failing to rehire himin the Fall of 1997.°2

The Board has reviewed the entire record in this case,
including the unfair practice charge, the warning and di sm ssal
letters and Santoi anni's appeal. The Board finds the warning and
dism ssal letters to be free fromprejudicial error and adopts
themas the decision of the Board itself.

ORDER

The unfair practice charge in Case No. LA-CE-3910 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Johnson and Amador joined in this Decision.

e affirmthe board agent's disnissal upon the ground that
Santoianni failed to establish a prima facie case of how either
his layoff in 1995 or the District's refusal to rehire himin the
Fall of 1997 constituted di scrimnation.

2



STATE OF CALIFORNIA ! PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

P

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

May 4, 1998
Donal d Sant oi anni

Re: DI SM SSAL OF CHARGE REFUSAL TO | SSUE COVPLAI NT . _
Donal d Sant oi anni v. Los Angel es Community Coll ege D strict
Unfair Practice Charge No. LA-CE 3910

Dear M. Sant oi anni :

The above-referenced unfair practice charge, filed March 5, 1998,
all eges the Los Angel es Community College Dstrict (Dstri ct?

di scrimnated agai nst you by failing to rehire you in the Fall of
1997, after your layoff. This conduct is alleged to violate
Gover nrent Code section 3543.5(a) of the Educational Enpl oynent
Rel ations Act (EERA or Act).

| indicated to you, inny attached letter dated April 9, 1998,
that the above-referenced charge did not state a prima facie
case. You were advised that, 1f there were any factual

i naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should amend the
charge. You were further advised that, unless you anended the
charge to state a prina facie case or withdrewit prior to April
16, 1998, the charge would be dismssed. | later extended this
deadline until April 27, 1998.

On April 29, 1998, | received a first amended charge. The
amended char ?e reiterates the original allegations and adds the
followng information and assertions.

Prior to April 1995, Charging Party was serving as the AFT

Assi stant Executive Secretary for ievances. As Assistant
Executive Secretary, Charging Party responsibilities included
filing grievance and representing the grievants, attendin

nont hly canpus gri evance neetings, and serving on the Starf
Quild s Negotiating Team |In order to conplete these duties, the
Dstrict agreed to allow Charging Party two days of release tine
every week. Thus, Charging Party received his regular pay as a
Lab Technician for working at Wstern Los Angel es Communi t

Col l ege (WAQ Monday through V‘édnesdaK, plus a nonthly stipend
fromthe Staff Quild for his work at the union office on

Thur sdays and Fri days.
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On Novenber 9, 1994, Charging Party met with Dr. Wng, WAC s
President, to discuss problens with the new Dean of Adm ssi ons.
During this neeting, arging Party remnded Dr. Wng of a

previ ous agreenent between the parties during which Dr. Wng
agreed not to discipline another W.AC enpl oyee over _
unsubstanti ated charges. Apparently Charging Party argued during
the Novenber 9, 1994, neeting, that the new Dean of Adm ssions
was using the allegations against the enpl oyees. During this
meeting, Dr. Wng told Charging Party, "Do not preach to ne."
Charging Party contends this comment denonstrates the District's
unl awf ul noti vati on.

In April 1995, the Math-Science Departnent at WLAC det er m ned
that there was a lack of work in the physics [ab, and thus a

posi tion should be elimnated. The D strict infornmed Charging
Party that he was being laid off, and negotiated w th Charging
Party and AFT over the effects of this layoff. The parties
a%reed that Charging Party woul d be assigned two days a week to

t he phxsn cs lab at Los Angel es Trade Technical College, and would
work three days a week in the union office. Charging Party

di sagrees that there was a | ack of work, and believes the

posi tion should not have been el i m nated.

In the Fall 1997, the District hired a part-time, tenporary

| aboratory technician at WLAC, that was announced a 25% physi cs
and 25% bi ol ogy position. Charging Party states he is not
interested in this position, but instead presents these facts to
denonstrate there is enough work at WLAC, and that his |ayoff was
for discrimnatory reasons.

Based on the facts provided in the original and amended char ges,
é_he _charge fails to denonstrate a prina facie case, and nust be
I sm ssed.

Charging Party contends that his April 1995 |ayoff was for
discrimnatory reasons. Covernnent Code section 3541.5(a)((1)
prohi bits the Board fromi ssui n? a conplaint wth respect of any
charge based upon an alleged untair practice occurring nore than
six months prior to the filing of the charge. |In the instant
charge, Charging Party's |ayoff occurred nore than two years
prior to the filing of this charge. A though Charging Party
asserts "all the pieces did not fit together until" Fall of 1997,
the bel ated discovery of the |egal significance of the District
under|yi ng conduct does not excuse an untinely filing. (UQA
Labor Relations Dvision (1989) PERB Decision No. 735-H) As
such, the charge nust be dismssed as untinely.

Charging Party contends in the original charge that he shoul d
have been offered the part-time, tenporary position at W.AC. In
ny letter dated April 9, 1998, | stated that the charge failed to
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denonstrate Charging Party was not offered this position for
discrimnatory reasons. Al though Charging Party has denonstrated
ﬁrotected activity, the charge fails to denonstrate the D strict
ad an obligation to offer you this position, and that they chose
not to offer it to you for discrimnatory reasons. Thus, this
allegation fails to denonstrate a prina facie case for the
reasons stated herein and in ny April 9, 1998, letter.

R.ght to Appeal

Pursuant to Public En’PI oil]mant Rel ati ons Board regul ati ons, you
may obtain a review ol this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Ca. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent bK t el egraph,
certified or Express United States mail postnmarked no |ater

than the | ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Avil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board

1031 18th Street
Sacr anent o, CA 95814

If you file a tinely aPpeaI of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar

days followi ng the date of service of the appeal. (CGl. Code of
Regs., tit. 8, sec. 32635(b).)
Service

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

nmust acconpany each copy of a docunment served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunment will be considered properly "served" when personally
delivered or deposited in-the first-class nail, postage paid and
properly addressed.

Ext ension _of Tine

A request for an extension of tine, in which to file a docunment
wWth the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
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extension nust be filed at |east three (3) calendar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
EOSItI on of each other party regarding the extension, and shall

e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed within the specified tine limts, the
dismssal will becone final when the tinme [imts have expired.

Sincerely,

ROBERT THOWPSON
Deputy Ceneral Counsel

Kristin L. Rosi
Regi onal Attorney

At t achment

cc: Herbert Spillman
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STATE OF CALIFORNIA ) PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

o,

J" ) San Francisco Regional Office
§ & d 177 Post Street, 9th Floor

3 - San Francisco, CA 94108-4737
(415) 439-6940

April 9, 1998

Donal d Sant oi anni

Re: WARN NG LETTER _ . _
Donal d Santoi anni v. Los Angeles Community Col |l ege D strict
Unfair Practice Charge No. LA-CE-3910

Dear M. Santoi anni :

The above-referenced unfair practice charge, filed March 5, 1998,
all eges the Los Angel es Cbnnunity College District (Dstrict)

di scrimnated against you by failing to rehire you after your
layoff. This conduct is alleged to violate Governnment Code
section 3543.5(a) of the Educational Enpl oynent Rel ati ons Act
(EERA or Act).

| nvestigation of the charge revealed the following. You were
enpl oyed by the Dstrict as a Physical Sciences Laboratory
Technician at West Los Angel es Community Col lege (W.AC). As a
Laboratory Technician, you were exclusively represented by the
Anerican Federation of Teachers College Staff Quild (AFT).

In or about April 1995, you were laid off fromthe D strict due
to lack of work. At the time of your lay off, the D strict

i ndi cated that the Physics programat W.AC woul d be cl osed,

possi bly for several years. ditionally, at the tine of the |ay
of f, you were serving as Assistant Executive Secretary of AFT
Local 1521. You do not assert, however, that your lay off was
for discrimnatory reasons.

Pursuant to contractual obligations, the Dstrict, rather than
severing your enploynent, transferred you to a Laboratory
Technician position at Los Angel es Trade Technical Coll ege and,
eventual by, Los Angel es "Sout hwest Commuriity Col l ege. W.AC did
not offer a Physics programin the Fall of 1995. WAC offered
only one Physics class In Spring 1996, but did not hire a

| aborat ory technician.

In or about the Fall 1997, Dr. John Qgren, a Physics professor at
WAC, inforned Charging Party that the Dstrict intended to hire
a part-tinme, tenporary |aboratory technician, that woul d be 25%
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bi ol ogy and 25% physics. | n Novenber 1997, the D strict hired

Stan Levin into the new position. Charging Party clains the
Dstrict had an obligation to hire Charging Party, rather than
Stan Levin, into this position.

Based on the above stated facts, the charge as presently witten,
fails to state a prinma facie violation of the EERA, for the
reasons stated bel ow

Charging Party asserts the District has a contractual obligation
to hire himinto the part-tine, tenporary position at W.AC.

Al though PERB | acks the authority to enforce contractual
provisions (Gv. Code sec. 3541.5(b), the failure to foll ow
contractual provisions nmay constitute a unilateral change in the
terns and conditions of enploynent, thus denonstrating an unfair
practice. However, Charging Party |acks standing to assert

uni | ateral change violations, and as such, the charge fails to
state a prima facie case. (knard School D strict (1988) PERB
Deci sion No. 667.) Moreover, even assumng Charging Party had
standing to assert a unilateral change, the parties contract _
notes in Article 13(F)(5) that reenploynent and recall rights are
limted to "regular” positions. Thus, it seens Charging Party
does not have recall rights into the tenporary W.AC posi ti on.

Assum ng Char gi ng PartK al so wishes to contend the District

di scrimnated agai nst hi mbecause of his protected activities,
the charge still fails to state a prima facie case. To _
denonstrate a viol ati on of EERA section 3543.5(a), the charging
party nust show that: (1) the enpl oyee exercised rights under
EERA; (2) the enpl oyer had know edge of the exercise of those
rights; and (3) the enployer inposed or threatened to inpose
reprisals, discrimnated or threatened to discrimnate,

or otherwise interfered wwth, restrained or coerced the enpl oyees
because of the exercise of those rights. (MNovato Unified School
Dstrict (1982) PERB Decision No. 210; Carlsbad Unified School
Dstrict (1979) PERB Decision No. 89; Departnent of Devel opnental
Services (19 82) PERB Decision No. 228-S; California State
University_(Sacranento) (1982) PERB Decision No. 211-H)

Wth regard to nexus, PERB often |ooks towards the timng of the
Dstrict's actions. In the instant charge, the D strict's action
in failing to place Charging Party into the tenporary position is
renote in time to Charging Party's protected activity of serving
as Executive Secretary in Local 1521. Charging Party's lorot ected
activity occurred three years prior to the District's alleged
adverse action, and thus the timng of the action does not
denonstrate the requisite nexus.

Moreover, even assumng Charging Party engaged in protected
activities nore recently than three years ago, the charge still
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fails to denonstrate the requisite nexus. A though the timng of
the enployer's adverse action in close tenporal proximty to the
enpl oyee's protected conduct is an inportant factor, it does not,
wi thout nore, denonstrate the necessary connection or "nexus"

bet ween the adverse action and the protected conduct. Mor el and
EH enentary_School D strict (1982) PERB Decision No. 227. Facts
establ 1 shing one or nore

of the follow ng additional factors nust also be present:

(1) the enployer's disparate treatnent of the enpl oyee; (? t he
enpl oyer's departure from established procedures and standards
when dealing with the enployee; (3) the enployer's inconsistent

or contradictory justifications for its actions; (4) the

enpl oyer's cursory investigation of the enpl oyee's m sconduct;

('5’ the enployer's failure to offer the enpl oyee justification at
the time it took action or the offering of exaggerated, vague, or
anbi guous reasons; or (6) any other facts which mght denonstrate
the enpl oyer's unlawful notive. (Novato Unified School District.
supra; North Sacramento School D strict (1982) PERB Deci sion '
1Y|6.‘"2'64.?1 AS presently witten, this charge fails to denonstrate
any of these factors and therefore does not state a prima facie
viol ation of EERA section 3543.5(a).

For these reasons the charge, as presently witten, does not
state a prina facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please anend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled E.rst Arended Charge,
contain all the facts and allegations you wi sh to nmake, and

be signed under penalty of perjury by the charging party. The
amended charge nust be served on the respondent and the original

proof of service nust be filed with PERB. |If | do not recelve an
amended charge or withdrawal fromyou before April 16. 1998. |
shall dismss your charge. |If you have any questions, please

call ne at (415) 439-6940.

Si ncerely,

Kristin L. Rosi
Regi onal Attorney



