STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

KENNETH EDWARD SCUDDER

Charging Party, Case No. SF-CE-506-H

V. PERB Deci si on No. 1285-H

THE REGENTS OF THE UNI VERSI TY
OF CALI FORNI A,

Sept enber 18, 1998

Respondent .
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Appearances; Kenneth Edward Scudder, on his own behal f; Susan H.
von Seeburg, University Counsel, for The Regents of the
University of California.
Bef ore Dyer, Amador and Jackson, Menbers.
DECI SI ON

JACKSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Kenneth Edward Scudder
(Scudder) of a Board agent's dism ssal (attached) of his unfair
practice charge. As anended, Scudder's charge alleges that The
Regents of the University of California (University) violated

section 3571(a) of the H gher Education Enpl oyer-Enpl oyee
Rel ati ons Act (HEERA)! by laying himoff fromhis position as a

'HEERA is codified at Governnment Code section 3560 et seq.
Section 3571 provides, in pertinent part:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
thi s subdivision, "enployee" includes an



| egal research analyst on July 11, 1997 and by dism ssing his
grievance on Novenber 25, 1997.

The Board has reviewed the entire record in this case,
including the unfair practice charge, the warning and di sm ssal
letters, Scudder's appeal and the University's response. The
Board finds the warning and dismssal letters to be free from
prejudicial error and adopts themas the decision of the Board
itself.

ORDER

The unfair practice charge in Case No. SF-CE-506-H is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menmbers Dyer and Amador joined in this Decision.

applicant for enploynent or reenploynent.
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STATE OF CALIFORNIA -

PUBLIC EMPLOYMENT RELATIONS BOARD

&

PETE WILSON. Governor

R, San Francisco Regional Office

177 Post Street, 9th Floor
San Francisco, CA 94108-4737
(415) 439-6940

June 24, 1998

Doug Brown

Uni versity Professional & Technical Enployees
P.Q Box 40123

Ber kel ey, CA 94704

Re: DI SM SSAL OF CHARGE REFUSAL TO | SSUE COWPLAI NT
Kennet h Edward Scudder v. The e f e Unjversity_of
California
Unfair Practice Charge No. SF- CE-506-H

Dear M. Brown:

The above-referenced unfair practice charge, filed May 22, 1998,
all eges the Regents of the University of California (University)
di scri mnated agai nst Kenneth Scudder by |aying himoff and by
dismssing his grievance. Charging Party alleges this conduct

vi ol ates Governnent Code section 3571(a) of the H gher Education
Enpl oyer - Enpl oyee Rel ations Act (HEERA or Act).

| indicated to you, in ny attached letter dated May 27, 1998,
that the above-referenced charge did not state a prima facie
case. You were advised that, 1f there were any factual

| naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anmend the
charge. You were further advised that, unless you anended the
charge to state a prina facie case or withdrew it prior to June
3, 1998, the charge would be dismssed. | later extended this
deadline until June 12, 1998.

On June 12, 1998, | received a first amended charge. The anended
charge reiterates the allegations contained in the original

charge and adds the followng. GCharging Party's original charge
seenmed to contend that the University laid M. Scudder off
because of his protected activities. The anmended charge
clarifies that M. Scudder is alleging the University failed to
ﬁ_roperly process his grievance regarding the |ayoff, because of
Is protected activity.

On July 11, 1997, the University tenporarily laid off M. Scudder
and two fellow enpl oyees, TomHogan and Mij ahi dum Suncthai. On
July 29, 1997, M. Scudder and his fell ow enpl oyees filed
grievances alleging the layoff failed to conformto PPSM Secti ons
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60A-D. M. Scudder identified UPTE representative Doug Brown as
his representati ve.

On August 6, 1997, University representative, Booker M ain,
responded to Charging Party's grievance via a letter to M.
Brown. M. Mdain informed M. Brown that he needed further
information regarding the grievance, as PPSMsections cited in
the grievance did not appear to apgly to M. Scudder's case. M.
Mcd ain set a deadline of August 18, 1997, for the information.

Apparently due to an incorrect address, M. Brown did not receive
M. Mdain's letter and failed to respond by the deadline. n
Septenber 25, 1997, M. Mdain comunicated to Charging Party
that the grievance was "abandoned" as M. Brown had failed to
respond. On Cctober 15, 1997, M. Mcdain agreed to establish a
new deadline for the requested information and Charging Party's
appeal of M. Mdain's previous decision. Charging Party and/or
his representative failed to provide the requested information by
t he second deadline as well.

Despite M. MOain's prior statements that the grievance was
abandoned, M. McQain again agreed to extend the deadline for
the appeal until Novenber 14, 1997. After speaking w th Charging
E?rt)l/és7attor ney, M. Mdain gave a final deadline of Novenber

On Novenber 21, 1997, (Charging Party placed the information M.

Md ain requested in an inter-office mail box. M. Mdain did

not receive the information until Novenber 24, 1997, three days

after the deadline. On Novenber 25, 1997, M. Mdain responded
to Charging Party's a|opeal by stating that the appeal was denied
as it was untinely filed.

Based on the above stated facts, the charge as presently witten
fails to state a prinma facie violation, and is therefore
di sm ssed.

Char %i ng Party contends the University discrimnated agai nst him
in the processing of his grievance by failing to allow the appeal
of his grievance to be processed. In sup\oort of this allegation,
Charging Party contends the grievances filed by his fellow

enpl oyees were processed in a tinmely fashion w thout incident.

To denonstrate a viol ation of HEERA section 3571(a), the charging
party nmust show that: (1) the enpl oyee exercised rights under
HEERA;, (2) the en'EI oyer had know edge of the exercise of those
rights; and (3) the enpl oyer inposed or threatened to inpose
reprisals, discrimnated or threatened to discrimnate,

or otherwise interfered with, restrained or coerced the enpl oyees
because _of the exercise of those rights. (Novato Unified School
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Dstrict §1982€ PERB Deci sion No. 210; Carlsbad Unified School

Dstrict (1979) PERB Decision No. 89; Departnent of Devel opnenta
Services (1982) PERB Decision No. 228-S; California State
University (Sacranmento) (1982) PERB Decision No. 211-H)

Al though the timng of the enployer's adverse action in close
tenporal proximty to the enployee's protected conduct is an

i nportant factor, it does not, wthout nore, denonstrate the
necessary connection or "nexus" between the adverse action and
the protected conduct. (Mreland E enentary School D strict
(1982) PERB Decision No. 227.) Facts establishing one or nore
of the following additional factors nust al so be present:

(1) the enployer's disparate treatnent of the enpl oyee; (ﬁ) t he
enpl oyer's departure fromestablished procedures and standards
when dealing with the enpl oyee; (3) the enployer's inconsistent
or contradictory justifications for its actions; (4) the

enpl oyer's cursory investigation of the enpl oyee's m sconduct;

(5 the enployer's failure to offer the enpl oyee justification at
the time it took action or the offering of exaggerated, vague, or
anbi guous reasons; or (6) any other facts which mght denonstrate
the enployer's unlawful notive. (Novato Unified School District.
supra: North Sacranmento School D strict (1982) PERB Decl sion
NE."?64.% As presently witten, this charge fails to denmonstrate
any of these factors and therefore does not state a prima facie
vi ol ati on of HEERA section 3571(a).

Charging Party engaged in protected activity by filing a
grievance regarding his |ayoff. However, Charging Party fails to
denmonstrate the University denied his appeal because of his
protected activity. Charging Party contends the University's
discrimnatory notive is denonstrated by the fact that his fell ow
enpl oyees had their grievances resolved in a tinely fashion.
However, such an assertion does not denonstrate disparate

treat nment. _

Charging Party and his fell ow enpl oyees engaged in the sane
protected activity. However, only Charging Party's appeal was
denied. Facts provided by the Charging Party fail to denonstrate
the University denied his appeal for any reason other than that
provi ded b% the University. The University granted Charging
Party and his representatives three extensions of tinme to file
the appeal. Charging Party failed to neet any of these
deadl1nes. Wile Chargin% Party may feel such a procedura
dismssal is arbitrary, the University's actions denonstrate M.
Scudder had anpl e opportunity to provide the University with an
appeal . As such, it appears the appeal was denied as It was
untinely filed, and not for discrimnatory reasons. Therefore,
the charge is di sm ssed.
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Rght to Appeal

Pursuant to Public EnPIoKnent_Re[ations Board regul ations, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Ca. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the cl ose of business (5 p.m) or sent bz t el egraph
certified or Express United States nail postnarked no |ater

than the last date set for filing. (Ca. Code of Regs., tit. 8,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Publ i c Enpfoynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely anea! of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (2%% cal endar
days followi ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

r Vi
Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"
must acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunment will be considered properly "served' when personally
delivered or deposited in the first-class nmail, postage paid and
properly addressed.

Ext ensi on _of Tine

A request for an extension of tine, in which to file a docunent
with the Board itself, nmust be inwiting and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |least three (3) calendar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
E05|t|on of each other party regarding the extension, and shal
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Final Date

If no appeal is filed within the specified tinme [imts, the
dismssal will becone final when the tine [imts have expired.

Si ncerely,

ROBERT THOWVPSON
Deputy Ceneral GCounsel

Kristin L. Rosi
Regi onal Attorney

At t achnent

cc: Susan Von Seeburg, Esq.
Booker Mcd ai n, Human Resour ce Manager






STATE OF CALIFORNIA . . ) . PETE WILSON, Governor

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

May 27, 1998

Kennet h Edward Scudder
2300 Shattuck Avenue
Ber kel ey, CA 94704

Re: WARN NG LETTER
Kennet h Edward Scudder v The Regents—of—the -University-of
Lig ,

Unfair Practice Charge No. SF-CE-506-H

Dear M. Scudder:

The above-referenced unfair practice charge, filed May 22, 1998,
all eges the Regents of the University of California (University)
di scrimnated agai nst you by laying you off and by di sm ssing
your grievance. You allege this conduct violates Government Code
section 3571(a) of the H gher Education Enpl oyer- Enpl oyee

Rel ati ons Act (HEERA or Act).

| nvestigation of the charge revealed the following. Until July
1997, you were enpl oyed at the Continuing Education of the Bar
(CEB), as a legal research analyst. As a research anal yst, you
are part of the bargaining unit represented by the University
Prof essi onal and Techni cal Enpl oyees (UPTE). UPTE and the

Uni versity do not have a collective bargai ning agreenent, thus

t he Uni versi tﬁl s Policies and Procedures Manual (PPSM is status
guo between the enpl oyees and the University.

Oh July 1, 1997, dyou recei ved an el ectroni c nessage regarding a
neeting to be held on July 3, 1997. You were informed that the
nmeeti ng was between yourself and your supervisor to discuss
"personal issues." After receiving clarification fromfellow
enpl oyees who received the same nmeeting notice, you were informed
that the neeting concerned "personnel Issues."”

On July 3, 1997, during the above-referenced neeting, you
received notification fromthe University of your tenporary

| ayof f, effective July 11, 1997 through Novenber 14, 1997.
Attached to the letter regarding layoff, was the University's
benefits package. Additional I%/, the University stated that all
guestions concerning your |layorf should be directed to Booker
Md ai n, Human Resources Manager. On that same day, you contend
your conputer and tel ephone were di sconnected, and you were
further 1nformed not to cone onto University property.
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On July 29, 1997, you, along with your two fellow co-workers who
were also laid off, filed a grievance alleging your |ayoff failed
to conformw th PPSM Sections 60A-D. Section 60 states in
pertinent part: "It is the policy of the University to mnimze
the effects of indefinite layoffs..." The grievance alleges the
University failed to mnimze the effects of your |ayoff by

sendi ng you an el ectronic rressage about the neeti n?,_ _

di sconnecting the tel ephones and conputer, and by failing to
discuss alternatives to your layoff. The grievance al so alleges
M. MQain singled you out for layoff because of "productivity"

| ssues. You contend Pr oductivity 1s not a valid reason to single
sonmeone out for |ayofft.

On August 6, 1997, M. MO ain responded to Charging Party's
grievance, by sending a letter to Dave Brown, Charging Party's
UPTE representative. M. Mdain noted that Section 60A-C did
not apply to Charging Party, as Charging Party's |ayoff was
tenporary, not indefinite. Wth regard to Section 60D, Tenporary
Layoff., M. Mdain inforned M. Brown that nore information was
needed in order to process the grievance. M. Md ain provided
an August 18, 1997, deadline to receive this information.

Apparently due to an incorrect address, M. Brown did not receive
M. MQdain's August 6, 1997, letter and failed to respond by the
deadline. On Septenber 25, 1997, M. Mdain communicated to
Charging Party that he understood the grievance to be "abandoned
as M. Brown failed to respond in a tinely fashion. On Cctober
15, 1997, during settlenent negotiations regardi ng your co-

wor kers grievances, M. Mdain agreed to allowM . Brown to
refile your grievance and established new deadlines for the

i nformati on requested. M. Brown failed to provide M. Mdain
with the information.

On Cctober 28, 1997, Charging Party states he attenpted to
“reinstate" his grievance. On Novenber 6, 1997, M. Md ain sent
Charging Party an el ectronic nessage stating in relevant part
that Charging Party could not nmanage his own grievance w t hout

i ndicating that he no | onger wi shed to have M. Brown as his
representative. As M. Brown was the representative-of-record,
M. Mdain stated he needed M. Brown to provide himw th the

I nformati on requested. As neither Charging Party, nor M. Brown,
had provided M. MOain with the requested information, the

gri evance was consi dered "abandoned" for a second tine.

Despite M. Mcdain's statenments in the el ectroni c nessage, on
Novenber 7, 1997, M. Mdain agreed to extend Charging Party's
deadline to provide information until Novenber 14, 1997. On

Novenber 11, 1997, Charging Party's attorney made a request for
settlement to M. MOain. M. Mdain rejected the settl enent
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offer, and further extended Charging Party's deadline until 5:00
p.m, Novenber 21, 1997.

On Novenber 21, 1997 at approximately 9:30 a.m, Charging Party
placed his letter to M. Mdain in the inter-office mail box.
M. MCOain did not receive the |etter until Novenber 24, 1997.
On Novenber 25, 1997, M. Mdain responded to Charging Party's
appeal by stating that the appeal was denied as it was untinely
filed, and that no further action would be taken.

Based on the above stated facts, the charge as presently witten,
fails to denonstrate a prima facie violation of the HEERA, for
the reasons stated bel ow

Charging Party contends:

MO ain acted in bad faith throughout the
grievance process, fivetinmes . . . denying
ny grievance and subsequent appeal on
frivolous grounds, and tw ce rejecting out of
hand reasonabl e settlenment offers. H's
actions in so doing are clear violations of
CGover nnent Code section 3571(a)--unl aw ul
discrimnation, retaliation, and bad faith.

Charging Party contends the University laid himoff for
discrimnatory reasons. CGovernnent Code section 3563. 2(a)
provides that the Board shall not issue a conplaint in respect of
any charge based upon an alleged unfair ﬁractlce occurrln? nor e
than six nonths prior to the filing of the charge. On July 3,
1997, Charging Party was inforned of his tenporarK | ayoff. As
the charge was filed nore than six nonths after the notice of

| ayoff, allegations regarding the layoff itself are untinely, and
therefore nust be di sm ssed.

Even assumng all allegations to be tinely filed, the charge
still fails to state a prina facie case. To denonstrate a

viol ati on of HEERA section 3571(a), the charging party nust show
t hat : (1% t he enpl oyee exercised rights under HEERA; (2) the

enpl oyer had know edge of the exercise of those rights; and

égg the enpl oyer inposed or threatened to inpose reprisals,
Iscrimnated or threatened to discrimnate, or otherw se
interfered wth, restrained or coerced the enpl oyees because of
the exercise of those rights. (Novato Unified School D strict
;1982 PERB Deci sion No. 210; Carlsbad Unified School District

1979) PERB Deci sion No. 89; Departnent of Devel opnental Services
1982) PERB Decision No. 228-S; California State University
Sacranento) (1982) PERB Deci sion No. 211-H)
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In the instant charge, Charging Party contends that the
University failed to foll ow proper procedures in processing his
grievance and singled himout for layoff for an inproper reason,
I.e. his productivity. However, in order to state a prinma facie
claimof retaliation or discrimnation, Charging Party nust
denonstrate he engaged in sone protected activity, and that the
Uni versity chose to lay himoff and/or refused to process his
?r!evance, because of the protected activity. Charging Party
ails to denonstrate he engaged in any protected activity prior
to his layoff, and fails to denonstrate the University laid him
off for reasons other than those provided by the University. As
such, the charge fails to state a prinma facie case.

To the extent that Charging Party is alleging the University
failed to followits own procedures in processing the grievance,
the charge fails to state a prima facie case. Such an allegation
is properly analyzed as a unilateral change or as bad faith

bargai ning. However, Charging Party |acks standin? to allege a
uni lateral change or bad faith, and as such, the allegation fails
to state a prima facie case. (xnard School District (1988) PERB
Deci sion No. 667.)

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
inthis letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and al I egations you w sh to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust have the case nunber witten on the top right
hand corner of the charge form The amended charge nust be
served on the respondent's representative and the original proof
of service nmust be filed with PERB. If | do not recelve an
amended charge or w thdrawal fromyou before June 3, 1998. |
shal | dismss your charge. |f you have any questions, please
call nme at (415) 439-6940.

Si ncerely,

Kristin L. Rosi
Regi onal Attorney



