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DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

KOFI  OPONG- MENSAH,

~— —

Charging Party, Case No. SA-CE-1074-S

V. PERB Deci sion No. 1290-S

N

et AN ~— ~—

STATE OF CALI FORNI A ( DEPARTMENT
OF FOOD AND AGRI CULTURE) ,

Cctober 8, 1998

N

Respondent .

Appearance: Kofi Opong- Mensah, on his own behal f.
Before Caffrey, Chairnman; Dyer and Jackson, Menbers.
DECI SI ON

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ations Board (Board) on appeal by Kofi Qpong-Mensah
(Opong- Mensah) of a Board agent's dism ssal (attached) of.his
unfair practice charge. |In the charge, Opong-Mensah all eged that
the State of California (Departnent of Food and Agricul ture)
viol ated section 3519 of the Ralph C. Dills Act (Dills Act)?! by
denying his requests for information, and by discrimnating
against himfor his participation in protected activity.

The Board has reviewed the entire record in this case,
including the original and anmended unfair practice charge, the
Board agent's warning and dism ssal letters and Opong- Mensah's

appeal. The Board finds the warning and dismssal letters to be

The Dills Act is codified at Governnent Code section 3512
et seq. '



free of prejudicial error and adopts themas the decision of

Board itself.

ORDER

The unfair practice charge in Case No. SA-CE-1074-S is
DI SM SSED W THOUT LEAVE TO AMEND

Menmbers Dyer and Jackson joined in this Decision.

t he



STATE OF CALIFORNIA ; PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
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Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

July 16, 1998

Kofi Opong- Mensah

Re: Kofi Opong-Mensah v. State of California (Departnment of Food

and Agriculture)
Unfair Practice Charge_No. SA-CE-1074-S

DI SM SSAL LETTER
Dear M. Opong- Mensah:

The above-referenced unfair practice charge was filed with the
Publ i c Enpl oynment Rel ations Board on January 13, 1998. The
charge alleges that the State of California (Departnent of Food
and Agriculture) violated the Ralph C. Dills Act, Governnent Code
section 3519, by denying your requests for information

| indicated to you, in ny attached letter dated May 11, 1998,
that the above-referenced charge did not state a prima facie

. case. You were advised that, if there were any factua
i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anmended the
charge to state a prina facie case or withdrew it prior to
May 19, 1998, the charge woul d be di sm ssed.

At your request, the charge was placed in abeyance on May 26,
1998. | net with you on June 30, 1998, to discuss the status of
this charge. On July 1, 1998, the charge was w thdrawn from
abeyance and you were notified that you should file an amended
charge by July 14, 1998. On July 13, 1998, | received an anended
char ge.

The anended charge does not respond to the determination in the
attached warning letter that the Departnent's alleged failure to
provi de you with requested information fails to state a prina
facie case. Accordingly, for the reasons stated in the warning
letter, the allegation concerning the Departnent's failure or
refusal to provide requested information is disn ssed.

The amended charge does, however, allege for the first tinme that
the Departnment discrimnated against you for participating in
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protected activity. On July 15, 1998, we discussed the

all egations in this charge. You contend that the Departnent
wongly term nated your enploynment in April 1996 based on a
charge that you were absent wi thout |eave. You further allege
that the Departnent falsely accused you of certain incidents

whi ch occurred prior to your dism ssal, such as, accusing you of
placing chemcals in a rest roomat your work place, inproperly
storing frozen sanples and inproperly shipping itens to other

| abs. You assert that the Departnent term nated your enploynent
and nade fal se accusations against you in retaliation for your
attendance at union neetings held at your worksite.

Based on the facts stated above your charge fails to state a
prima facie violation of the Dills Act.

Dills Act section 3514.5(a) states that PERB "shall not . .

issue a conplaint in respect of any charge based upon an alleged
unfair practice occurring nore than six nonths prior to the
filing of the charge."

PERB has held that the six nonth statutory limtations period
begins to run when the charging party knew or should have known
of the conduct giving rise to the alleged unfair practice.
(Regents of the University of California (1983) PERB Deci sion
No. 359-H ) The anended charge was filed on July 13, 1998,
alleging for the first tine that the Departnent discrimnated
agai nst you for engaging in protected conduct. The statute of
[imtations period for this allegation began to run on

January 13, 1998. Accordingly, only alleged unfair practices
whi ch occurred on or after January 13, 1998 are tinely filed.

Your charge alleges that the Departnent discrimnated against you
by term nating your enploynment in April 1996. This action by the
Departnent is well outside the statutory limtations period and,
thus, is untinmely filed. Accordingly, PERB is w thout
jurisdiction to consider this allegation and your charge mnust be
di sm ssed.

Right to Appeal

Pursuant to Public Enploynent Relations Board regul ations, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8§,
sec. 32635(a).) To be timely filed, the original and five copies
of such appeal nust be actually received by the Board itself
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before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postmarked no | ater

than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of G vil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ations Board
1031 18th Street
Sacranmento, CA 95814

If you file a tinmely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (20) cal endar
days followi ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

nmust acconpany each copy of a docunment served upon a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanmple form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensi on _of Tine

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Final Date

If no appeal is filed within the specified time limts, the
dism ssal will beconme final when the tinme limts have expired.
Si ncerely,

ROBERT THOMPSON
Deputy General Counse

Robin E. Wright
Regi onal Attorney

At t achnent

cc: Warren C. Stracener



STATE OF CALIFORNIA ' : PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

May 11, 1998

Kofi Opong- Mensah

Re: Kofi Opong-Mensah v. State of California (Departnent of Food
and Agriculture)
Unfair Practice Charge No, SA-CE-1074-S
WARNI NG LETTER

Dear M. Opong- Mensah:

The above-referenced unfair practice charge was filed with the
Public Enpl oynment Rel ations Board on January 13, 1998. The
charge alleges that the State of California (Departnent of Food
and Agriculture) violated the Ralph C. Dills Act, Governnent Code
section 3519, by denying your requests for information

| nvestigation of the charge revealed the follow ng informtion.
You were enployed by the Departnment of Food and Agriculture as an
Agricultural Chemst Il. In April 1996, you were notified that
you had been separated from your enploynent based on a charge
that you were absent w thout |eave. Your charge states:

Enpl oyer (Calif. Dept. of Food & Agricul ture/ Dept.
of Personnel Adm nistration) has consistently
denied me access to docunments (and falsified
records) that would assist nme in ny defense

agai nst wongful term nation under the guise of
absent wi thout |eave (AWDL).

Attached to your charge is a list of documents you requested that
the departnent provide to you and the date you requested these
docunents. You nade approximately 13 requests for information
begi nning on July 1, 1996 and continuing to January 2, 1998. You
indicate that the departnment provided a very limted anount of
information in response to your requests. You allege that for
the nost part your requests were denied or you did not receive a
response.

Based on the facts stated above your charge fails to denonstrate
a prima facie violation of the Dills Act by failing to provide
you with requested information.

Dills Act section 3514.5(a) states that PERB "shall not :
issue a conplaint in respect of any charge based upon an alleged
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unfair practice occurring nore than six nmonths prior to the
filing of the charge."

PERB has held that the six nonth statutory limtations period
begins to run when the charging party knew or should have known
of the conduct giving rise to the alleged unfair practice.
(Regents of the University of California (1983) PERB Deci sion

No. 359-H. ) Your charge was filed with PERB on January 13, 1998.
Therefore, the statute of [imtations period began to run on
July 13, 1997. Accordingly, only alleged unfair practices which
occurred on or after July 13, 1997 are tinmely filed.

Your charge alleges that several of your information requests
were made prior to July 13, 1997. Those requests that were
deni ed by the departnent prior to July 13, 1997 are outside the
statutory limtations period and, thus, are untinely filed.

Several of your information requests to the departnent appear to
be tinmely filed. Concerning these allegations, PERB has held
that an enpl oyer has an obligation to provide to the excl usive

representative all information that is necessary and relevant to
col l ective bargai ning and adm nistration of the contract,
i ncl udi ng gri evance processing. (Stockton Unified School

District (1980) PERB Decision No. 143.) However, under the Dills
Act, an enployer's duty to provide information does not extend to
i ndi vi dual enpl oyee requests. (Regents of the University_of
California (1996) PERB Decision No. 1148-H.)' Therefore, the
State does not violate the Dills Act when it denies information
requested by individual enployees.? Accordingly, this

allegation fails to state a prima facie case and nust be

di sm ssed.

Based on the facts you provided and the above di scussion, "the
charge, as presently witten, does not state a prima facie case.
If there are any factual inaccuracies in this letter or

addi tional facts which would correct the deficiencies explained
above, please anmend the charge. The anended charge shoul d be

Al t hough this case arises under the Higher Education
Enpl oyer - Enpl oyee Rel ations Act, the Dills Act inposes a simlar
duty on the State enployer to neet and confer. in good faith with
t he exclusive representative. This rule is, therefore, equally
appl i cable under the Dills Act.

This letter addresses only the State's obligations to
provide information under the Dills Act. PERB is w thout
jurisdiction to enforce other statutory rights or obligations
arising under other information request statutes, such as the
California Public Records Act or the Freedomof Information Act.
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prepared on a standard PERB unfair practice charge form clearly-
| abel ed First Amended Charge, contain all the facts and

al l egations you wi sh to nake, and be signed under penalty of
perjury by the charging party. The amended charge nust have the
case nunber witten on the top right hand corner of the charge
form The anended charge nust be served on the respondent's
representative and the original proof of service nust be filed
with PERB. If | do not receive an anended charge or w t hdrawal
fromyou before May 19, 1998, | shall dism ss your charge. |If
you have any questions, please call ne at (916) 322-3198,

ext. 305.

Si ncerely

Robin E. Wi ght
Regi onal Attorney



