STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

DARRELL RI CHARD CREED, )
)
Charging Party, ) Case No. LA-CE-407-S

)
V. ) PERB Deci si on No. 1292-S
)
STATE OF CALI FORNI A ( DEPARTMENT ) Cct ober 21, 1998
OF CORRECTI ONS) , ) -
)
Respondent . )
)
Appearances: Darrell Richard Creed, on his own behalf; State of

California (Departnent of Personnel Adm nistration) by Mchael P
Cayaban, Labor Relations Counsel, for State of California
(Departnent of Corrections).
Bef ore Johnson, Dyer and Jackson, Menbers.
DECI SI ON

JOHNSON, Menber: This case cones before the Public
Enpl oynment Rel ati ons Board (Board) on appeal by Darrell R chard
Creed (Oeed) of an adm nistrative |aw judge's (ALJ) proposed
decision (attached). The ALJ dism ssed the charge which all eged
that the State of California (Departnent of Corrections) (State)
vi ol ated section 3519(a) and (b) of the Ralph C. Dills Act (Dlls

Act)! by issuing a Letter of Instruction and a Counseling

The Dills Act is codified at Government Code section 3512
et seq. Section 3519 states, in pertinent part:

It shall -be unlawful for the state to do any
of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of



Memorandumto Creed in retaliation for his protected activity.

The Board has reviewed the entire record including
t he proposed decision, Creed' s exceptions and the State's
exceptions and responses. The Board finds the ALJ's findings of
fact and conclusions of law to be free of prejudicial error and
adopts themas the decision of the Board itself.

ORDER
The unfair practice charge and conplaint in Case

No. LA-CE-407-S is hereby D SM SSED W THOUT LEAVE TO AMEND

Menbers Dyer and Jackson joined in this Decision.

thi s subdivision, "enployee" includes an
appl i cant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

DARRELL RI CHARD CREED,

Unfair Practice
Case No. LA-CE-407-S

PROPCSED DECI SI ON
(5/ 21/ 98)

Charging Party,
V.

STATE OF CALI FORNI A ( DEPARTMENT
OF CORRECTI ONS),

Respondent .

— AN N

Appearances: California Correctional Peace Oficers Association
by Chris Uyenura, Senior Hearing Representative, for Darrell
Richard Creed; State of California (Departnment of Personnel

Adm ni stration) by Mchael P. Cayaban, Legal Counsel, for State
of California (Departnment of Corrections).

Before Thomas J. Allen, Adm nistrative Law Judge.

PROCEDURAL HI STORY

In this case, a state enployee alleges the state enpl oyer
retaliated agai nst hi mbecause of his protected activity. The
state enployer denies any retaliation.

Darrell Richard Creed (CGeed) filed an unfair practice
charge against the State of California (Department of
Corrections) (State) on May 20, 1997. The Ofice of the General
Counsel of the Public Enploynent Relations Board (PERB) issued a
conplaint on July 1, 1997, alleging the State retaliated agai nst
Creed, by issuing hima letter of instruction and a counseling
menor andum because he had served as a job steward for the
California Correctional Peace Oficers Association (CCPQY) and
had filed nunmerous grievances. The State filed an answer on

July 14, 1997, denying it retaliated against Creed.



PERB held an informal conference on Septenber 4, 1997, and a
formal hearing on January 22 and 23, 1998. Wth the filing of
post-hearing briefs on April 20, 1998, the case was submtted for
deci si on.

EINDI NGS OF FACT

The State is the state enployer under the Ralph C. Dills Act
(Dills Act).! Creed is an enployee under the Dills Act, and
CCPQA is an enpl oyee organi zation under the Dills Act.

Creed worked for the State as a parole agent for over three
years, until his retirement shortly before the hearing. By all
accounts, he was good at his job. In April 1996, Creed becane a
CCPQA steward. At that tinme, Arthur Ramrez (Ramrez) was the
assistant unit supervisor for Creed' s unit, and Creed and Ramrez
had a friendly relationship.

Creed testified he had a conversation with Ramrez while
consi deri ng becorri.ng a steward. According to Creed, Ramrez told
himto be careful if he becanme a steward, that he m ght win sonme
issues but the State would wait and retaliate against him Creed
did not understand this to be a threat, but it understandably
caused hi mconcern. Ramrez denies making the coment, but |

credit Creed's testinony on this point. It may have been a

The Dills Act is codified at Governnment Code section 3512
and followng. Unless otherwise indicated, all statutory
references herein are to the Governnent Code.
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casual comment on Ramirez's part, but Creed had reason to
remenber it. | do not believe Creed fabricated the incident.?

Bet ween May and Novenber of 1996, Creed filed approxi mately
15 grievances. It was stipulated that Creed engaged in protected
activity. On August 15, 1996, Ramrez becane the unit supervisor
for Creed's unit. At sone point, the relationship of Creed and
Ram rez becane less friendly and nore fornmal.

On Novenber 27, 1996, Creed mhs served with both a letter of
instruction and a counseling nmeno. The letter of instruction
stated in full as follows:

LETTER OF | NSTRUCTI ON REGARDI NG UNAUTHORI ZED
CHANG NG OF WORK SCHEDULE AND OVERTI ME

Section 11.15(e) of the nost recent Unit Six
Menor andum of Understanding (M) stipul ates
that parol e agent requested changes in the
wor k schedul es, excl uding energencies, wll
require prior supervisory approval. In
addition, parole agents will advise the
supervi sor of energency changes no later than
t he next working day.

On August 30, 1996, the above information was
reviewed during the Santa Ana |l staff

nmeet i ng. Parol e Adm nistrator Art Lucero

al so attended this staff neeting and affirned
t he above information.

On Novenber 1, 1996, | reviewed your Enployee
Att endance Record (CDC 998) for the nonth of
Cctober, 1996. | observed you changed your
wor k schedul e on Cctober 30 and 31, 1996,

W thout prior unit supervisor approval in
order to do non-energency worKk. I n addition,
| observed that you submtted overtinme for

’l do not give any weight, however, to the declaration of
anot her former parole agent, who supposedly w tnessed the
conversation. This former agent could have been subpoenaed to
testify but was not. He resigned after being charged with (anong
ot her things) dishonesty.



three hours on October 30, 1996, w thout
prior unit supervisor approval.

On Novenber 1, 1996, | discussed this issue
with you. You stated the overtinme was
necessary because you were asked to cover
officer of the day duties for three hours on
Cct ober 30, 1996. | had infornmed you on
Cctober 30, 1996, if the anmount of tinme you
wor ked as OD precluded you from conpl eting
your casework requirenments to contact ne
later in the week to discuss the issue
further.

You admtted that you changed your work
schedul e on Cctober 30 and 31, 1996, w thout
prior unit supervisor approval. You stated
you changed your work schedule to add one
hour of work (nine hours) on each date, to
collect the overtine. You also stated that
you intended to work one hour (nine hours) on
Novenber 1, 1996, to collect the final hour
of overtine to conpensate for the extra OD
coverage on Cctober 30, 1996. You indicated
you realized that you could have nade a
request to receive overtine for three hours
later in the week and that you did not want
to do that.

You are instructed to review Section 11.15 (e
of the Unit Six MOU. It is expected that you
will conmply with the requirenents of the MOU
and future requests for work schedul e changes
wi |l be approved in advance by the Unit
Supervi sor except in enmergency situations.

This Letter of Instruction is not intended to
be construed as an adverse personnel action.
It nmay be used as supporting evidence by the
State in a later disciplinary action, if the
expiration date has not yet occurred, in
order to show that the State has attenpted to
apply progressive discipline.

This Letter of Instruction will be placed in

- your personnel. file for 12 nonths fromthe
start of business on Novenber 27, 1996, and
will be renoved fromyour file upon your
request after the close of business on
Novenber 27, 1997. '

The counseling nmenorandum stated in full as foll ows:
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COUNSELI NG MEMORANDUM REGARDI NG REQUESTI NG
POLI CE ASSI STANCE W THOUT SUPERVI SCRY
CONFERENCE

On Cctober 31, 1996, | reviewed the BPT
report witten by you on Parol ee Law ence
Pease, J-68841. \While reviewing the report,
| noted you requested the assistance of
deputies fromthe Orange County Sheriff's
Departnment (OCSD) in an attenpt to |ocate
Par ol ee Pease, a pre-pal, at a specific notel
roomin the Gty of San O enente w thout
conferencing the Subject's case with a
supervisor. | asked AUS Myrtle Sheffield if
you conferenced the Subject's case with her
and she stated you did not.

A review of the Subject's field file
indicates an activity report, submtted by
you, showing the Subject's arrest by the OCSD
on Oct ober 22, 1996. The BPT report, witten
by you, states "On 10/22/96, at 1405 hours,
Deputy Higa, #1925 and other deputies of the
Orange County Sheriff's Departnent, at the
request of the undersigned, responded to a
local transient notel in an attenpt to |ocate
the Subject.” | also noted that the Subject
attenpted to flee the notel area causing the
OCSD to initiate a foot pursuit to place the
Subj ect in custody.

On Oct ober 31, 1996, | discussed this with
you and you initially stated you could not
remenber if you conferenced with a supervisor
sending the OCSD to attenpt to |ocate the
Subject. You later stated you believed you
did conference the case with ne. | told you
that you had not conferenced the case with ne
regarding sending the OCSD to attenpt to
detain or arrest the parolee at a specific
notel room You stated that you believe it
is wthin departnment policy to request |aw
enforcenment assistance in attenpting to

| ocate and detain parolees until the officers
can contact the Agent for further
.instructions.

You are instructed to review Sections
81030.5.1 and 81030.15.1 of the CDC DOM whi ch
stipulate the parole agent will conference
the case wth the Unit Supervisor prior to
arresting a parolee. Any future requests to
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send any other |aw enforcenent official or
parole agent to attenpt to detail or arrest a
parol ee shall -include a prior conference with
a supervi sor.
The factual background of these two docunents is discussed bel ow.

The service of the two docunents was procedurally unusual,
at least in part because Ramrez had just been transferred to a
different unit in a different office. Although the docunents
called for Ramrez's signature, they were actually signed for him
by anot her unit supervisor, and they were served by the regiona
enpl oyee relations officer. As was normal, the regional
adm ni strator signed the letter of instruction (a higher |evel of
docunentation) but not the counséling meno. It was unusual for
an enployee to receive both a letter of instruction and a
counsel ing nmeno on the sane day.

The docunentation process began in early Novenber, when
Ramrez told his superior, the district adm nistrator, about
problens with Creed. The district admnistrator told Ramrez to
wite nmenos about the probl enms, which Ramrez did. The district
adm ni strator then forwarded the nenbs to the regional enployee
relations officer for guidance. Nei ther Ramrez nor the district
adm ni strator made the decision as to what docunentation, if any,
woul d be issued. The regional enployee relations officer
testified the decision was nade either by the regiona
admni strator (who ultimately signed the letter of instruction)
or by the deputy regional adm nistrator. The regional enployee

relations director then put the docunentation in final form



Ram rez and the district adm nistrator could have issued a
counsel i ng nmenorandum wi t hout involving the regiona
adm ni stration. The regional enployee relations director could
not recall receiving other counseling nenoranduns from Ram rez.
The district admnistrator testified he involved the regiona
admnistration in order to make sure the docunentation was
"conpatible with what we do throughout the Region.”

After he received the docunents, Ceed filed a grievance
chal I engi ng both of them In response to the grievance, the
regional adm nistrator decided to "pull" the counseling
menor andum but she let the letter of instruction stand.

Letter of Instruction (Wrk Schedul e)

The letter of instruction, quoted in full above, cited
section 11.15(e) of the nost recent collective bargaining
agreenent between CCPOA and the State. That section stated in
full as foll ows:

Each Parol e Agent shall submt a
proposed work schedule to the supervisor for
each nonth at |east seven (7) cal endar days,
but no nore than fourteen (14) cal endar days,
prior to the beginning of the schedul ed nonth
for supervisory approval. The schedule wll
represent all work hours which shall include
all regular and irregular work hours, work
days, weekend work, evening work, days off,
Ofice Day duty, and other special assigned
responsibilities. The supervisor shall
insure that Agents conply with the scheduling
requi rements of the Contract and the neeting
of operational needs. The supervisor shal
approve, unless it can be docunented that the
schedul ed work hours as submtted woul d be
detrinmental to the needs of the office or
woul d hi nder the Parole Agent in the
performance of his/her duties and
responsibilities, the work schedule at |east
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three (3) days prior to the schedul ed nonth.
Thi s docunentation shall be provided upon the

enpl oyee's request. |If the Parole Agent does
not submt a nonthly work schedule, the
supervisor will assign the work schedul e.

During the schedul ed nonth the
supervi sor may occasionally adjust the work
hours based on operational needs with witten
justification to the Parole Agent. This
adj ustnent shall not be intended to avoid the
assignnment of overtinme if the Agent's
wor kl oad requires overtine work. -Parole
Agent requested changes in the work
schedul es, excluding energencies, wll
require prior supervisory approval. Parole
Agents wIT advise the supéervisor of
energency changes no |ater than the next work
day. [Enphasis added. ]

Managenent regarded the requirenment of prior supervisory approval
for schedul e changes as inportant for both operational and safety
reasons.

In late August 1996, shortly after Ram rez becane unit
supervisor, he held a staff neeting at which the requirenent of
prior supervisory approval for schedule changes was discussed.
The district adm nistrator was present to reinforce the.nessage;
Creed was al so present. According to Ramrez, there was specific
di scussion that a parole agent asked to do "officer of the day"
duties early in the week would need to show the unit supervisor
towards the end of the week that the agent needed overtine to
conpl ete particular job requirenents.

I n Septenber 1996, Ranmirez becane aware a parol e agent (not
Creed) had changed his work séhedule w t hout prior approval.

Ram rez spoke to this agent, who agreed to conply with the

requirement in the future. Either before or after speaking wth



the agent, Ramrez verbally "noticed" the district adm nistrator
about the situation, which was not docunented at that tine.

On Novenber 1, 1997, Ram rez becane aware the sanme agent had
agai n changed his schedule without prior approval. Ramrez again
talked to the district adm nistrator, who told Ramrez to wite a
meno. The resulting neno then apparently went through the sane
process as the neno about Creed's schedule change: the district
adm ni strator forwarded the neno to the regional adm nistration,
and the regional admnistrator ultimately signed a letter of
instruction, which was then served on the agent.

The letter of instruction regarding Creed' s schedul e change
arose out of events beginning on Cctober 29, 1996. Creed was
scheduled to work 10 am to 6 p.m that day, but he arrived at
the office early. The agent assigned to do "officer of the day"
duties was not there, so the assistant unit supervisor asked
Creed to cover those duties. Creed asked if he could have
overtinme. The assistant unit supervisor checked with Ramrez,
who said Creed could have overtinme if he needed it. Creed then
told the unit supervisor he did need overtine. It does not
appear, however, that Ceed told anyone he needed a specific
amount of overtinme to conplete particular tasks, or that he
recei ved authorization to nmake any specific schedul e changes.

On his attendance record for the QOctober 1996 pay period,
Creed put down 9 hours of work for both October 29 and 30,
instead of the 8 hours he was scheduled to work. Cctober 31

was part of the Novenber 1996 pay period; Creed |later put down



9 hours for that day too. On Novenber 1, 1996, when Ramrez saw
Creed's COctober attendance record, he questioned Creed about it.
Thereafter, Ramrez spoke to the district adm nistrator and wote
the meno that led to the letter of instruction.

The letter of instruction was inaccurate in at |east one
detail: it stated Ramrez observed from Creed' s Cctober
attendance record that Creed had changed his schedul e on "Chtober
30 and 31." The correct dates would be October 29 and 30. |
attach no significance to this inaccuracy, however. | do not
believe Ramrez deliberately m srepresented this or any other
fact to his superiors, nor do | believe the inaccuracy shows
i nadequat e investigation.

n I Meno

The counsel i ng menorandum quoted in full above, cfted
section 81030 of the Departnent Operations Manual (DOM), which
covers the subject "Arrest and Parole Hold." Subsection 81030.1
states in part, "A parolee shall be arrested and a .. . parole
hol d pl aced when there is reasonable cause to believe a parolee
has violated the conditions of parole and . . . [njay abscond."
Subsection 81030.5 states the follow ng planned arrest policy:

Arrests are situations of high potential

danger that require thoughtful planning.

Every arrest, when possible, will be reviewed

with the unit supervisor prior to the arrest.

Arrests will not be nade at all cost [sic].
Subsection 81030.5.1 then establishes certain planned arrest

procedures; it states in part that prior to the arrest the parole

agent "[r]eviews planned arrest with unit supervisor," including
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"l ocation of arrest and potential interference by others.” The
unit supervisor then "[d]eterm nes which parole agents or |aw
enforcenent personnel will assist in the arrest,” while the
parol e agent "[d]etermnes tactics to be used (as person in
charge)." Subsection 81030.15.1 simlarly states in part the
parol e agent "[r]eviews proposed arrest with unit supervisor,"
"[p]articipates in arrest,” " [r]equests assistance of |aw
enforcenment” and "[a]ssunes tactical conmand.”
Subsection 81030.6 states the follow ng unplanned arrest

policy:

The parole agent may unexpectedly find a

par ol ee engaged in behavior which calls for

arrest. The decision to arrest nust be nade

qui ckly and without the opportunity to confer

with the unit supervisor. Such an arrest is

usual 'y made without assistance and thus

potential for injury may be increased.
Subsection 81030.6.1 then establishes unplanned arrest procedures
wi t hout nmentioning the unit supervisor.

Subsection 81030.16 states the follow ng policy on

del egation of search and arrest authority to |aw enforcenent:

A parol e agent who, based on reasonable

belief concludes that a parole violation has

occurred, can delegate [the State's]

authority to search and arrest a parol ee.

The agent is not required to be personally

present during the |aw enforcenment arrest or

i nvestigation of a parolee.
Subsection 81030.16.1 then establishes del egati on procedures
wi t hout nentioning the unit supervisor; it states in part the
parol e agent "makes independent judgnent whether a parole

violation or crimnal act has occurred”" and "[d] el egates parole
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authority to law enforcenent to arrest or search . a parolee if
reasonabl e belief exists."

It is unclear fromthe record exactly how all these DOV
subsections are supposed to fit together. Creed and anot her
parol e agent testified they understood the planned arrest policy,
with its enphasis on unit supervisor review, did not apply when
parol e agents were not involved in the actual arrest. This is a
pl ausi ble interpretation of the DOM especially given subsections
81030. 16 and 81030. 16.1 on del egati on.

Ram rez, on the other hand, testified he understood the
pl anned arrest policy applied even when parole agents woul d not
be involved in the arrest. G ting DOM subsection 81030.5.1, he
testified, "The unit supervisor nmakes the deci sion whether parole
agents thenselves wll participate in the arrest and whether |aw
enforcenment personnel . . . wll assist inthe arrest.” This too
is a plausible interpretation of the DOM There was no specific
evidence that Ramrez or his superiors were inconsistent in
enforcing this interpretation.

Prior to the events giving rise to the counseling
menor andum Ramrez and Creed had anot her di sagreenent about the
application of the planned arrest policy, when Ramrez questioned
whet her a particular arrest was planned or unpl anned. Creed
testified Ramrez "finally concurred" with Creed' s view of the
arrest, but in his grievance Creed stated, "There did not seemto

be any way to resolve the disagreenent.”
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The counseling nenorandum itself arose out of events
occurring on Cctober 22, 1996. On that date, Creed received
information that one of his parol ees was possibly at a particul ar
nmotel in San Clenente. Creed was |ooking for this parolee, who
had absconded from a drug rehabilitati on program Creed had
already witten a Parolee At Large (PAL) report, which Ramrez
had just signed. A PAL report is submtted to the Board of
Prison Terns, which can suspend parole and issue a warrant,

aut horizing |law enforcenent to arrest the parolee on si g'ht.

Creed was able to get the address of the notel but not a
phone nunber or the parol ee's room nunber. Creed testified he
then went to Ramrez and told himthey mght not need the PAL

report, because Creed thought he had found the parol ee and was

"talking to the cops to send themthere." According to Creed,
Ram rez's response was "okay, well, let nme know" Ramrez
testified he did not renmenber such a conversation. It is clear

in any case that Creed and Ramirez did not have the kind of

pl anned arrest conference described in DOM subsection 81030.5. 1.

Creed then called the Sheriff's Departnment and asked an
officer to go to the notel to see if the parolee was there and,
if so, to detain himwhile Creed sent a parole hold. About 30
mnutes later the officer called back, huffing and puffing and
cursing at Creed, because the officer had chased the parol ee, who
had junped out a back window. The officer told Creed to send the
parole hold to the Orange County jail, where the parol ee was

bei ng booked for evading arrest.
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Creed testified he then went to Ramrez, told himthe
parolee was in jail, and asked what to do with the PAL report.
According to Creed, Ramrez said to "do whatever you want," so
Creed tore it up.

On Cctober 31, 1996, Ramirez read Creed's report on the
parolee and noted that Creed had requested the assistance of the
Sheriff's Departnent in locating the parolee. Ramrez asked the
assistant unit supervisor if Creed had conferenced the case with
her; she said no. Ranirez then discussed the matter with Creed
and with the district adm nistrator, before witing the neno that
led to the counseling nmenorandum

The counsel i ng nmenorandum was inaccurate in at |east one

detail : it stated Creed asked the Sheriff's Departnent to help
| ocate the parolee "at a specific notel room" |In fact, Creed
did not know the specific room | attach no particular
significance to this inaccuracy, however. | do not believe

Ram rez deliberately m srepresented this or any other fact to his
superiors, nor do | believe the inaccuracy shows i nadequate
i nvestigation.
In her response to Creed's grievance, the regiona
adm ni strator stated in part:

In our grievance conference you provided
information which I feel mtigates your
actions in the incident described in the
Counsel i ng Menorandum  You had submtted a
PAL Report on the case prior to requesting
the assistance of the police departnent in
arresting the parol ee. | ampulling the
Counsel i ng Menorandum from your supervisor's
file and it will be provided to you.
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She further explained to Creed "that you presented a reasonabl e
argunent that while the PAL warrant was technically not yet in
the system you had initiated the paperwork to begin the
process."

| SSUE

Did the State retaliate agai nst Creed?
CONCLUSI ONS OF LAW
In order to prevail on a retaliatory adverse action charge,
a charging party nmust establish that the enpl oyee was engaged in
protected activity, the activities were known to the enpl oyer,
and the enployer took adverse action because of such activity.

(Novato Unified School District (1982) PERB Decision No. 210

(Novato).) Unlawful notivation is essential to a charging
party's case. In the absence of direct evidence, an inference of
unl awf ul notivation may be drawn fromthe record as a whole, as

supported by circunstantial evidence. (Carl sbad Unified School

District (1979) PERB Decision No. 89.) From Novato and a nunber
of cases following it, any of a host of circunstances may justify
an inference of unlawful notivation on the part of the enpl oyer.
Such circunstances include: the timng of the adverse action in

relation to the exercise of the protected activity (North

Sacranmento School District (1982) PERB Deci sion No. 264); the

enpl oyer's disparate treatnment of the enployee (State of

California (Departnent of Transportation) (1984) PERB Deci sion

No. 459-S); departure fromestablished procedures or standards

(Santa Gl ara Unified School District (1979) PERB Deci sion No.
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104); inconsistent or contradictory justifications for its

actions (State of California (Departnment of Parks and Recreation)

(1983) PERB Decision No. 328-S); or enployer aninosity towards

union activists (Qupertino Union Elenentary_School District

(1986) PERB Deci sion No. 572).

In the present case, there is no dispute Creed engaged in
protected activity known to the State. There is also no dispute
the State took adverse actions against Creed.?

The question is whether the State took the adverse actions
agai nst Creed because of his protected activity.* The tining of
the adverse actions, after sone six nonths of protected activity
by Creed, makes unlawful notivation a possibility, but there is
nothing el se particularly suspicious about the timng. Timng by
itself would not support an inference of unlawful notivation in

any case. (Mreland Elenentary School District (1982) PERB

Deci si on No. 227.)

Creed argues he received disparate treatnment, because the
ot her parole agent who changed his work schedule did not receive
a letter of instruction until his second violation. Under the

circunstances, however, | do not believe this difference in

3Al t hough the State does not regard a letter of instruction
or a counseling nenorandum as an "adverse personnel action" for
its own purposes, the letter and menorandumto Creed were adverse
actions for PERB s purposes, because a reasonabl e person under
the circunstances would consider themto have an adverse i npact
on Creed's enpl oynent. (Newark Unified School District (1991)
PERB Deci si on No. 864.)

“The question is not whether the adverse actions were right
or wong in any other way.
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treatnment justifies an inference of unlawful notivation. The
previous verbal agreenent with the other parole agent had proved
unsuccessful in achieving conpliance, even while Ramrez renained
supervisor of the unit. Wth Ramrez transferring away fromthe
unit, it nade sense for the State to issue formal counseling
menor andunms to both Creed and the other parole agent, in order to
give the new unit supervisor a reasonable assurance of

conpl i ance.

Creed also argues the State departed from establi shed
procedures, because the counseling nmenorandum coul d have been
i ssued without involving the regional admnistration. Again,
under the circunstances, | find nothing suspicious about the
procedure the State followed. Ramrez, the unit supervisor who
woul d normal |y sign a counseling nenorandum was being
transferred, and a new unit supervisor would have to deal with
the situation in the future. Furthernore, the contenporaneous
letter of instruction to Creed would already normally involve the
regional admnistration. It made sense for the State to have
bot h cont enporaneous docunents reviewed at the regional l|evel, to
make sure (as the district admnistrator testified) they were
"conpatible with what we do throughout the Region."

Creed also argues Ramrez's comment in or around April 1996
denonstrated aninosity towards union activists. | have credited
Creed's testinony that Ramrez told himto be careful if he
became a steward, that he mght win sone issues but the State

would wait and retaliate against him Creed hinself, however,
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did not understand this to be a threat by Ramrez, w th whom he
then had a friendly relationship. I f anything, the comment would
seemto show that Ram rez, before he becane unit supervisor, may
have had sone aninobsity towards nanagenent. f do not believe

Ram rez changed so nuch in six nonths he becane guilty of the
sane unl awful practices he previously attributed to nmanagenent
(however casually). | conclude Creed has not established a
reasonabl e inference that the adverse actions against himwere
unl awful |y nntivated by his protected activity.

PROPOSED ORDER

Based upon the foregoing findings of fact and concl usions of
| aw, and upon the entire record in this matter, it is ordered
that the conplaint and the underlying unfair practice charge in

Case No. LA-CE-407-S, Darrell Richard Creed v. State of

California (Departnent of Corrections), are hereby di sm ssed.

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacranento within
20 days of service of this Decision. |n accordance with PERB
regul ati ons, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code Regs., tit. 8,
sec. 32300.) A docunent is considered "filed" when actUaIIy
recei ved before the close of business (5 p.m) on the |ast day

set for filing ". . .or when sent by telegraph or certified or
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Express United States mail, postmarked not |ater than the |ast
day set for filing . . . ." (See Cal. Code Regs., tit. 8,

sec. 32135; Code Gv. Proc, sec. 1013 shall apply.) Any
statenment of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this proceedi ng.
Proof of service shall acconpany each copy served on a party or
filed wwth the Board itself. (See Cal. Code Regs., tit. 8, secs
32300, 32305 and 32140.)

THOVAS J. ALLEN
Adm ni strative Law Judge
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