STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

ADRI AN PETER MAASKANT,

Charging Party, Case No. LA-CE-3911

V. PERB Deci si on No. 1294

KERN H GH SCHOCOL DI STRI CT, Cct ober 22, 1998

T

Respondent .
Appearances: Adrian Peter Maaskant, on his own behal f; Schools
Legal Service by Carl B. A Lange, |11, D rector of Labor

Rel ati ons, for Kern H gh School District.
Before Caffrey, Chairman; Anmador and Jackson, Menbers.
DECI SI ON

JACKSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by Adrian Peter
Maaskant (Maaskant) of a Board agent's partial dismssa
(attached) of his unfair practice charge. As anended, Maaskant's
charge alleges that the Kern H gh School District (D strict)
vi ol ated the Educational Enploynent Rel ations Act (EERA),
sections 3540.1 (i) (1)*and 3543.5(c)? when it refused to all ow

IEERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3540.1 provides, in pertinent
part:

(1) "Organizational security" neans either
of the follow ng:

(1) An arrangenent pursuant to which a
public school enployee nay deci de whether or
not to join an enployee organization, but
which requires himor her, as a condition of
continued enploynent, if he or she does join,
to maintain his or her nenbership in good



Maaskant to w thdraw froma mai ntenance of nenbership provision

The Board has reviewed the entire record in this case,
including the unfair practice charge, the partial warning and
dism ssal letters, Muaskant's appeal and the District's response.
The Board finds the partial warning and dismssal letters to be
free fromprejudicial error and adopts themas the decision of
the Board itself.?

Further, the Board notes that the Board agent issued a
conplaint alleging that the District's conduct unlawfully
interfered with Maaskant's EERA protected rights. The District's

notion to dismss the conplaint issued on July 22, 1998 by the

standing for the duration of the witten
agreenment. However, no such arrangenent
shal |l deprive the enployee of the right to
term nate his or her obligation to the

enpl oyee organization within a period of 30
days following the expiration of a witten
agr eenent .

’Section 3543.5 provides, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the foll ow ng:

(c) Refuse or fail to meet and negotiate in
good faith with an exclusive representative.

3The Board did not consider the late-filed materials
submtted to PERB on Septenber 10, 1998, including the new
evidence submtted therewith, as Maaskant failed to show good
cause for his late filing (PERB regs. are codified at Cal. Code
Regs. tit. 8, sec. 31001 et seq.; see PERB Regs. 32635(b) and
32136) .



General Counsel's Ofice is inappropriately made before the Board
at this time and is denied.*
ORDER
The partial dismssal of the unfair practice charge in Case

No. LA-CE-3911 is hereby AFFI RVED

Chairman Caffrey and Menber Amador joined in this Decision.

“PERB Regul ation 32640(c) provides:

(c) The decision of a Board agent to issue a
conplaint is not appeal able to the Board
itself except in accordance with Section
32200.



STATE OF CALIFORNIA . PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

AT

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

July 22, 1998
Adri an Peter Maaskant

Re: PARTIAL D SM SSAL LETTER
Adrian Peter Muaskant v. Kern H gh School District
Unfair Practice Charge No. LA CE 3911

Dear M. Maaskant:

The above-referenced unfair practice charge, filed March 11,

1998, alleges the Kern H gh School D strict (Dstrict) refused to
al low Adrian Peter Maaskant to w thdraw froma mai nt enance of
menber ship provision. This conduct is alleged to violate

Gover nnent Code section 3540.1(i)(l) and 3543.5(c) of the

Educati onal Enpl oynent Rel ations Act (EERA or Act) .

| indicated to you, in ny attached letter dated April 7, 1998,
that certain allegations contained in the charge did not state a
prima facie case. You were advised that, if there were any
factual inaccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anmended these
allegations to state a prinma facie case or withdrew themprior to
April 14, 1998, the allegations would be dismssed. | later
extended this deadline until April 22, 1998.

On April 22, 1998, | received a first anended charge. The
amended charge adds the followng facts. Charging Party states
that in a conversation with TomGoode, D strict Drector of
Personnel, M. Goode stated that the Association "did not trust"”
Charging Party and therefore would not allowthe D strict to stop
t he payrol | deducti ons.

Based on the above stated facts, the allegations that the
District violated Governnment Code section 3540.1 and that the
Dstrict unilaterally changed Article 5 Section D of the
Agreenent, fail to state prina facie violations of the EERA, and
nmust therefore be di smssed.

Charging Party alleges the District, with support of the
Associ ation, violated Governnment Code section 3540.1(i)(1) by



"conspiring to rewite Government Code section 3540.1(i) (1).
Gover nnent Code section 3540.1(1)(l) states inits entirety:

An arrangenent pursuant to which a public
school enpl oyee nay deci de whether or not to
join an enpl oyee organi zation, but which
requires himor her, as a condition of
conti _nued_emﬁl_ oynment, if he or she does join,
to maintain his or her nenbership in good
standing for the duration of the witten
aﬂreemant._ However, no such arrangenent
shal | deprive the enpl oYee of the right to
termnate his or her obligation to the

enpl oyee organi zation within a period of 30

days following the expiration of a witten
agreenment.  (enphasis added.)

As noted inny April 7, 1998, letter, the alleged violation of
3540. 1, however, fails to state a prinma facie case. ArticleV,
Section D of the parties Agreenment states enployees nay

di sconti nue their dues deduction to the Association thirty days
prior to the expiration of the Agreenent. Readi n% t he Gover nnment
Code and contract provisions together, it seens the D strict and
Associ ation have enlarged the period of time duri n% whi ch an

enpl oyee may di sconti nue nenbership. |Instead of the statutorily
mandated thirty days followng the expiration of the contract, an
enpl oyee also has thirty d%s prior to the expiration of the
contract to discontinue nenpership. Mreover, Charging Party did
not request a discontinuation of dues deduction within the 30
days period follow ng the expiration of the Agreenent. As such,
the facts provided do not denonstrate the District violated

Gover nnent Code section 3540.1(i) (1) .

Charging Party also argues the District violated Article V,
Section D of the parties contract by de%i ng Charging Party's
June 4, 1997, request to discontinue nenbership. Al though PERB
| acks the authority to enforce collective bargai ning agreenents
(Govt. Code sec. 3541.5(b)), such an allegation may be exam ned
under the theory of unilateral change. However, as noted in ny
April 7, 1998, letter, Charging Party | acks standing to assert
uni | ateral change violation, and as such, the charge fails to

state a prima facie case. (xnard School District (1988) PERB
Deci si on No. 667.)

Right to Appeal

Pursuant to Public En'PI o%mant Rel ati ons Board regul ati ons, you
may obtain a review of this dismssal of certain allegations
contained in the charge by filing an appeal to the Board itself
within twenty (20) calendar days after service of this di smssal.
(Cal. Code of Regs., tit. 8, sec. 32635(a).) To be ti meIP/ filed,
the original and five copies of such appeal nust be actually
recei ved by the Board itself before the close of business




Partial D smssal Letter
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(5 p.m) or sent by telegraph, certified or Express United States
mai | postmarked no later than the |last date set for filing.

(Cal. Code of Regs., tit. 8, sec. 32135.) Code of Gvil
Procedure section 1013 shall apply. The Board's address is:

Publ i ¢ Enpl oynent Rel ations Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely aPpea[ of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (2%% cal endar
days followi ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

[ Vi

Al docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunment served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served' when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed. _

Ext ensi on of Tine

A request for an extension of tinme, in which to file a docunent
wth the Board itself, nust be inwiting and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |least three (3) calendar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
E05|t|on of each other party regarding the extension, and shal

e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Final Date

If no appeal is filed within the specified time limts, the
dismssal wll becone final when the tine limts have expired.

Si ncerely,

ROBERT THOMPSON
Deputy CGeneral Counsel

By
Kristin L. Rosi
Regi onal Attorney
At t achnment

cc: Carl A Lange, Esq.



STATE OF CALIFORNIA PETE WILSON, Governor

PU

BLIC EMPLOYMENT RE-L-ATIONS BOARD

LN
-

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

April 7, 1998
Adri an Peter Maskant

Re: PARTI AL WARNI NG LETTER
Adrian Peter Maaskant v. Kern H gh School D strict
Unfair Practice Charge No. LA-CE-3911

Dear M. Maaskant:

The above-referenced unfair practice charge, filed March 11,

1998, alleges the Kern H gh School District (Dstrict) refused to
al low Adrian Peter Maaskant to w thdraw froma nai nt enance of
menbership provision. This conduct is alleged to violate

Gover nment Code section 3540.1(i)(l) and 3543.5(c) of the

Educati onal Enpl oynent Rel ations Act (EERA or Act) .

| nvestigation of the charge revealed the following. M. Muaskant
Is enployed by the District as a Teacher at Vista East H gh
School, and is exclusively represented by the Kern H gh School
Facul ty Association, CTA/NEA (Association). The District and the
Associ ation were parties to a collective bargaining agreenent
(Agreenent) which expired on June 30, 1997. The parties have
since signed a extension to the Agreenent.

Wth regard to mai ntenance of nmenbership in the Association, the
Agreenent states in pertinent part at Article V:

D. Commencing upon ratification of this
Aﬂreenent and termnating 30 days prior to
the expiration of this Agreenent, any

enpl oyee who i s a nenber or who becones a
menber of the Association shall be required
to mai ntain nmenbership in the Association for
the termof the Agreenent.

2. Except as set forth in para?raph D of
this Article, the Dstrict shall not process
requests for wthdrawal of mnenbership
deducti ons aut hori zati ons.

The Dues Deduction Authorization formsigned by D strict
enpl oyees states in relevant part:
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This authorization is to remain in force from
year to year until revoked or revised by ne
In witing.

On June 4, 199 7, M. Maaskant requested, pursuant to Article V,
Section D, that the D strict cease payroll deductions to the
Association. This request was denied by District representative,
Norma Pierucci. Subsequently, D rector of Personnel, Tom Goode,
informed Charging Party that as negotiations for a contract

ext ensi on were underma%! Charging Party coul d di scontinue his
payrol | w thholdings thirty days prior to the ratification of the
contract extension.

On Septenber 15, 1997, Charging Party received notification from
t he Association that contract negotiations had been successful,
and that a ratification vote woul d take place on Septenber 24,
1997. On the afternoon of Septenber 29, 1997, Charging Party
a%aln requested the District discontinue payroll deductions to
the Association. The District denied this request as well, as
the District's Board of Trustees had net that norning to ratify
t he extension.

Based on the above stated facts, the charge as presently witten
fails to state a prima facie violation of the EERA, for the
reasons stated bel ow.

Charging Party alleges the District, with support of the
Associ ation, violated Government Code section 3540.1(i) (1) by
“conspiring to rewite Government Code section 3540.1(i) (1).
Gover nnment Code section 3540.1 (i) (1) states inits entirety:

An arrangenent pursuant to which a public
school enpl oyee may deci de whether or not to
join an enpl oyee organi zation, but which
requires himor her, as a condition of
continued enpl oynent, if he or she does join,
to maintain his or her nenbership in good
standing for the duration of the witten
agreenent. However, no such arrangenent
shal | deprive the eanoYee of the right to
termnate his or her obligation to the

enpl oyee organi zation within a period of 30
days followng the expiration of a witten
agreenent. (enphasis added.)

! Charging Party's second request for discontinuation was
thus nmade during the termof an effective agreenent.
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The al | egati on, however, fails to state a prina facie case.
Article V, Section D of the parties Agreenent states enployees
may di scontinue their dues deduction to the Association thirty
days prior to the expiration of the Agreenent. Reading the
Gover nment Code and contract provisions together, it seens the
D strict and Associ ation have enlarged the period of time during
whi ch an enpl oyee may di sconti nue nmenbership. Instead of the
statutorily mandated thirty days followi ng the expiration of the
contract, an enployee may actually have thirty days prior to and
following the expiration of the contract to discontinue
menbershi p. Mreover, Charging Party did not request a

di sconti nuati on of dues deduction within the 30 days period
following the expiration of the Agreement. As such, the facts
provi ded do not denonstrate the D strict violated Governnment Code
section 3540.1(i)(1).

Charging Party also argues the District violated Article V,
Section D of the parties contract by deﬂﬁing Charging Party's
June 4, 1997, request to discontinue nmenbership. Al though PERB
| acks the authority to enforce collective bargaining agreenents
(Govt. Code sec. 3541.5(b)), such an allegation ngz be exam ned
under the theory of unilateral change. However, arging Party
| acks standing to assert unilateral change violations, and as
such, the charge fails to state a prinma facie case. ((xpnard
School District (1988) PERB Decision No. 667.) Mreover, a
uni l ateral change involving a single error that the enpl oyer
stands ready to correct is note a refusal to negotiate in bad
faith. (California State University (1990) PERB Deci si on No.
799-H) As ny investi%ation revealed the District willingness to
correct its error, such conduct fails to denonstrate a prima
facie violation.

For these reasons the charge, as presently witten, does not
state a prinma facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anmend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled Eirst Arended Charge,
contain all the facts and allegations you wi sh to nake, and

be signed under penalty of perjury by the charging party. The
anended charge nust be served on the respondent and the original

proof of service nust be filed with PERB. If | do not receive an
amended charge or w thdrawal fromyou before April 14. 199 8. |
shall dismss your charge. |f you have any questions, please

call ne at (415) 439-6940.



Partial Warning Letter
LA- CE- 3911
Page 4

Sincerely,

Kristin L. Rosi
Regi onal Attorney



