STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

STEVE MJURRAY, RI CHARD NEVI LLE, )
AND ROD ZI OLKOWSKI , )
)
Charging Parties, ) Case No. LA-CO 747
)
V. ) PERB Deci sion No. 1295
)

ABC FEDERATI ON OF TEACHERS, AFT ) Cctober 22, 1998

LOCAL 2317, )
Respondent . ;
)

Appearance; Steve Murray and Rod Zi ol kowski, on their own

behal f.
Bef ore Johnson, Amador and Jackson, Menbers.
DECI SI ON

AMADCR, Menber: This case cones before the Public
Enpl oynent Rel ati ons Board (Board) on appeal! by Steve Muirray
(Murray) and Rod Ziol kowski (Zi ol kowski) of a Board agent's
partial dismssal (attached) of their unfair practice charge.
The Board agent dism ssed the portion of the charge which all eged
that the ABC Federation of Teachers, AFT Local 2317 violated
section 3543.6(b) of the Educational Enploynent Relations Act

(EERA)? by failing to properly determine the anmount of agency

'Richard Neville withdrew fromthe case.

EERA is codified at Governnent Code section 3540 et seq.
Section 3543.6 states, in pertinent part:

It shall be unlawful for an enployee
or gani zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se



fees to be paid by nonunion nenbers for the 1996-97 school year.

The Board has reviewed the entire record in this case,
including the unfair practice charge, the Board agent's parti al
warni ng and dismssal letters, and Murray and Zi ol kowski's
appeal. The Board finds the partial dismssal to be free of
prejudicial error and adopts it as the decision of the Board
itself.

ORDER
The partial dismssal of the unfair practice charge in Case

No. LA-CO 747 is hereby AFFI RMVED

Menmbers Johnson and Jackson joined in this Decision.

tointerfere with, restrain, or coerce
enpl oyees because of their exercise of rights
guaranteed by this chapter.
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STATE OF CALIFORNIA ¢ ' l{ PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

July 21, 1998

Steve Murray

R chard Neville

Rod Zi ol kowski

Re: Steve Murray. R chard Neville, Rod Z ol kowski v. ABC
Federation of Teachers, AFT Local 2317

Unfair Practice Charge No. LA-CO 747
PARTI AL DI SM SSAL LETTER

Dear Charging Parties:

The above-teferenced unfair praciice charge was filed Wwth the
Publ i _ITEC oyment Relati ons Board on Algust 6, 1997. The charge
all eges that the ABC Federation of Teachers, AFT Local 2317
3Federati on) violated the Educational Enploynent Rel ations Act

EERA), Governnent Code section 3543.6(b), by failing to properly
etermne the anount of agency fees to be paid by nonunion
menbers for the 1996-97 school year. This letter addresses only
the allegations concerning the nethod of identi fgi ng the
Federation president's chargeabl e and nonchargeabl e activities
and the error included in the budget of the Federation's national
affiliate, the American Federation of Teachers (AFT).

| indicated in the attached letter, dated July 13, 1998, that
certain allegations contained in the charge did not state a Prina
facie case. You were advised that, if there were any factua

| naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended these
allegations to state a prinma facie case or withdrew themprior to
July 22, 1998, the allegations woul d be di sm ssed.

On July 16, 1998, | spoke with Steve Mirray concerning the _
attached letter. M. Mrray stated that the charging parties did
not intend to file an anmended charge in response to the parti al
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warning letter.' Therefore, | amdism ssing those allegations
which fail to state a prima facie case based on the facts and
reasons contained in the attached July 13, 1998 |etter.

R ght to Appeal

Pursuant to Public Enplo%nent Rel ati ons Board regul ati ons, you
may obtain a reviewof this dismssal of certain allegations
contained in the char?e by filing an appeal to the Board itself
within twenty (20) calendar days after service of this dismssal.
(Cal. Code of Regs., tit. 8, sec. 32635(a).) To be tinely filed,
the original and five copies of such appeal nust be actually
received by the Board itself before the close of business

(5 p.m) or sent by telegraph, certified or Express United States
mai | postnmarked no later than the last date set for filing.

(Cal. Code of Regs., tit. 8, sec. 32135.) GCode of Qvil

Procedure section 1013 shall apply. The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cl. Code of
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

nust acconpany each copy of a docunment served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properl|y addressed. .

Ext ension of Tine

A request for an extension of tinme, in which to file a docurent
with the Board itself, nmust be inwiting and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) calendar days before
the expiration of the tine required for filing the docunent.

*Mr. Murray indicated that he was speaking on behalf of all
three charging parties.
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The request nust indicate good cause for and, if known, the
BOSItI on of each other party regarding the extension, and shall

e acconpani ed by proof of service of the request upon each
party. Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

|f no appeal is filed within the specified tine limts, the
dismssal will becone final when the tine limts have expired.

Sincerely,

RCBERT THOWPSON
Deputy Ceneral Counsel

Robin E. Wright
Regi onal Attorney

At t achnent

cc: Lawence Rosenzweig






STATE OF CALIFORNIA ( ) PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

July 13, 1998
Steve Murray
Richard Neville
Rod Zi ol kowski
Re: Steve Murray, Richard Neville. Rod Z ol kowski v. ABC
Federation of Teachers, AFT Local 2317
Unfair Practice Charge No. LA-CO 747
PARTI AL WARNI NG LETTER

Dear Charging Parties:

The above-referenced unfair practice charge was filed with the
Public Enpl oynent Rel ati ons Board on August 6, 1997. The charge
al l eges that the ABC Federation of Teachers, AFT Local 2317
(Federation) violated the Educational Enploynment Rel ations Act
(EERA), Governnent Code section 3543.6(b), by failing to properly
deternmine the amount of agency fees to be paid by nonunion
menbers for the 1996-97 school year. This letter addresses only
the all egations concerning the nmethod of identifying the
Federation president's chargeabl e and nonchargeable activities
and the error included in the budget of the Federation's national
affiliate, the Anerican Federation of Teachers (AFT).

| nvestigation of the charge reveal ed the foll ow ng. I n August
1996, the Federation notified nonunion nmenbers that it had

cal cul ated the agency fee for 1996-97 as 71 percent of the anopunt
of the dues paid by union nenbers. The charging parties
responded to the notice by filing objections to the agency fee
set by the Federation.

The matter was set for arbitration. An arbitrator's award was
issued on July 9, 1997 in which the arbitrator denied the
objectors' challenge. The arbitrator's award states:

1. The Agency Fee cal cul ated by the Union at
. 7100% of the total fee payable by Union
nmenbers i s reasonable and is hereby upheld.
The cal cul ati on of the non-chargeabl e costs
at .2900% i s reasonabl e and hereby uphel d.
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2. The chal | enges (objections) to the fees as
cal cul ated by the Union is denied.

3. The chal | engi ng (objecting) teachers have not
established that the Union has failed to
follow current statutory and deci sional |aw
in calculating its chargeabl e and non-
chargeabl e costs, or that the agency fee as
calculated is unfair and unreasonabl e.

The charging parties allege that the Federation failed to
properly determne the anount of the 1996-97 agency fee.
Charging parties assert that the arbitrator failed to fully and
fairly address several issues in finding that the amount of the
agency fee is reasonabl e.

First, charging parties challenge the nethod used by the
Federation to determne the anount of chargeable tinme all ocated
to the president of the Federation. The president conpletes a
weekly "Activity Report” by noting the nunber of hours she spends
engaged in chargeabl e and nonchargeabl e activities. The
char%eable percentage of the president's conpensation is included
in the agency fee calculation. Charging parties contend that
this method of identifying the president's chargeable and
nonchargeable tine is flawed because it is not objectively
verifiable and cannot be audited. Charging parties seek an order
requiring the president's chargeable tine to be determned by
witten public records, such as neeting mnutes, witten
communi cati ons or phone records.

Second, charging parties contend that the nethod of determ ning
the chargeable portion of the Federation's two staff nenbers'
conpensation is also flaned. Charging parties allege that the
staff nmenbers' chargeable tine is determned by the Federation to
be equal to that of the president's chargeable tine. The two
Federation staff nmenbers do not independently record their
char?eable and nonchargeabl e activities. Absent an objectively
verifiable nmethod of identifying the amount of tine the staff
menbers' participate in chargeabl e and nonchargeabl e activities,
char%ing parties contend that they cannot determne the accuracy
of the agency fee.

Third, charging parties allege that the budget prepared by AFT,
the Federation's national affiliate, may inproperly include
nonchar geabl e expenses in the "Publications” budget category.
&ﬁecifically, charging parties note that AFT prepares a budget
ich identifies chargeable and nonchargeabl e expenses for Its
activities wwthin California and a separate budget for AFT
activities in other states. The chargeabl e expenses in the
California budget are generally less in nost categories than the
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budget prepared for other states. However, the publications
expenses in both AFT budgets, which specify expenses for eight
separate AFT publications, are identical. Charging parties
contend that It is reasonable to assune that sone of the
nonchargeabl e activities identified in the California budget were
subj ects of articles in AFT publications. Therefore, charging
arties reason, the chargeable expenses in AFT's publications
udget for California should al so be | ower.

Fourth, charging parties allege that the arbitrator failed to

adj ust the agencK fee amount after AFT submtted a declaration at
the arbitration hearing which stated that AFT's California budget
contai ned a $55,479 error in enpl oyee exPenses. AFT reported In
its declaration that in apportioning enployee salary, sever ance
and vacation pay between chargeabl e and nonchargeabl e expenses it
erred by including an additional $55,479 in chargeabl e expenses.
Based on its total expenses of $69, 781, 123, AFT concl uded t hat
the error represented | ess than one-tenth of one percent, and,
therefore, the error was insignificant. The arbitrator informed
the parties at the arbitration hearing that he considered the
error to be "de mnims."

Finally, charging parties assert that the burden of proving the
reasonabl eness of the 1996-97 %%ency fee was inproperly shifted
to the agency fee objectors. arging parties contend that the
Federation bears the burden of proving that its agency fee

cal cul ations are appropri ate.

PERB Regul ation 32994 requires an agency fee payer objecting to
the anmount of an agency fee to exhaust the union's agencY fee
appeal procedure before filing a charge with PERB. Regul ation
32994 (a) provi des:

If an agency fee payer disagrees with the
excl usive representative's determnati on of
the agency fee anount, that enpl oyee
(herelrnafter known as an "agency fee
objector”) nay file an agency fee objection.
Such agency fee objection shall be filed with
the exclusive representative. An agency fee
objector may file an unfair Practice char?e
that chal |l enges the anmount of the agency fee;
however, no conplaint shall issue until the
agency fee objector has first exhausted the
excl usive representative's A?ency Fee Appeal
Procedure. No objector shall be required to
exhaust the Agency Fee Appeal Procedure where
it is insufficient onits face.
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Thi s charge ﬁresents a novel issue. PERB has not previously
considered the applicable standard of review in post-arbitration
cases involving agency fee objections. Were there is no case
law directly on point, it is appropriate to seek gui dance from
case |law derived fromother arbitral settings.

In unfair practice cases, PERB has adopted the National Labor

Rel ations Board's (NLRB) standard of deferral to an arbitrator's
anard. (Dy_Oeek Joint Elenmentary_School District (1980) PERB
O der No. Ad-8la; _San D ego County Ofice of Education (1991)
PERB Deci si on No. 880;_juga Aty Unified School District (1995)
PERB Decision No. 1095.) |In determning whether to defer to an
arbitrator's award, the NLRB's post-arbitration review standard
considers whether: (1) the arbitration proceedings were fair and
regular; (2) all parties agreed to be bound; (3) the decision of
the arbitrator is not clearly repugnant to the purposes of the
Act; and (4) the arbitrator considered the unfair |abor practice
i ssue. (Spielberg Manufacturing Conpany (1955) 112 NLRB 1080 [36
LRRM 1152]; 0O1lin Corporation (1984) 268 NLRB 573 }115 LRRM

1056] .) If these standards are net, PERBw Il defer to the
arbitrator's award and dismss the unfair practice charge.

A slightly nodified version of this standard appears appropriate
to review all egations concerning agency fee objections where the
agency fee arbitration has already concluded. Fromthe gui dance
provi ded by the cases noted above, PERB will defer to an
arbitrator's award in an agency fee case and refuse to issue a
conpl ai nt where: 1) the arbitration proceedings were fair and
regular; and (2) the arbitrator's award is not clearly repugnant
to the purposes of the Act.

In aﬁplying this standard of review, there are no facts alleged
in the charge which denmonstrate that the arbitral proceedings
were unfair or procedurally defective.

Concerni ng the repugnanc¥ claim charging parties allege that the
burden of establishing the reasonabl eness of the 1996-97 agency
fee was inproperly shifted to the agency fee objectors. 1In
Railway derks v. Allen (1963) 373 US 113, 122 10 L Ed 2d 235,
the U.S. Suprene Court held that the burden of proving the
approgriate agency fee anmount rests with the union. The Court

st at ed:

Since the unions possess the facts and
records fromwhich the proportion of

political to total union expenditures can
reasonabl y be cal cul ated, basic

consi derations of fairness conpel that they,
not the individual enployees, bear the burden
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of proving such proportion. [Id. at p. 122.]

The U.S. Suprene Court has repeatedly affirmed this ruling in

| ater cases. (See Abood v. Detroit Board of Education (1977) 431
UsS 209, 239, fn. 40, 52 L Ed 2d 261, 97 S & 1782 and Chi cago
Teachers Union v. Hudson 475 US 292, 306, 89 L Ed 2d 232, 106 S
& 1066.) Furthernore, the California Suprene Court reached the
sanme conclusion in an agency fee case originating with PERB
(Qunero v. Public Enploynent Relations Board (1989) 49 Cal. 3d
575, 262 Cal.Rptr. 46.) Consistent with this holding, PERB

Regul ation 32994(b) requires an exclusive representative to
prepare and adm ni ster an Agency Fee Appeal Procedure which neets
certain criteria. PERB Regul ati on 32994(b)(6) specifically

requi res an exclusive representative to bear the burden of -
establishing the reasonabl eness of the amobunt of the agency fee.

In dismssing the agency fee objectors' challenge to the anount
of the agency fee set by the Federation, the arbitrator concl uded
in his decision that, "The challenging (objecting) teachers have
not established that the Union has failed to follow current
statutory and decisional law in calculating its chargeable and
non- chargeabl e costs, or that the agency fee as calculated is
unfair and unreasonable." Based upon this determ nation and
charging parties' allegations, it appears that the arbitrator
inproperly shifted the burden of proof to the agency fee
objectors to determ ne the reasonabl eness of the Federation's
agency fee. Accordingly, the arbitrator's award is contrary to
PERB regul ations and is, therefore, repugnant to the purposes of
the EERA. Therefore, it is not appropriate to defer to the
arbitrator's award.

We nust now consider whether the charge alleges sufficient facts
to denonstrate that . the Federation violated EERA when it
cal cul ated the 1996-97 agency fee.

Charging parties allege that the nethod of identifying the tine
the Federation president spends engaged in chargeabl e and
nonchargeabl e activities is flawed because it is not objectively
verifiable and cannot be audited. The president conpletes a
weekly "Activity Report" by noting the nunber of hours she spends
engaged i n chargeabl e and nonchargeable activities. The

nonchar geabl e percentage of the president's conpensation is
included in the agency fee cal cul ation.

Wil e noting that unions bear the burden of proving the
reasonabl eness of the agency fee inposed upon nonnenbers, the
U.S. Suprene Court has ruled that "absolute precision" is not
required in the calculation of the agency fee. (Rai l way_dl erks
v. Allen (1963) 373 US 113, 122, 10 L Ed 2d 235, 83 S C 1158;

Abood v. Detroit Board of Education. supra., 431 US 209, 239, fn.
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40, 52 L BEd 2d 261, 97 S & 1782; _Chicado Teachers Union v.
E%ggogt supra. 475 US 292, 307, fn. 18, 89 L Ed 2d 232, 106 S

The Federation president conpletes an "Activity Report" which
tracks her activities each day of the week. The activity report
specifies the nunber of hours the president engaged in activities
specifically identified as charﬂeable and nonchargeabl e. The

C arglng parties contend that the tine spent engaged in

chargeabl e activities nust be verified by witten docunents such
as phone records or neeting mnutes. However, it would no doubt
be 1 npossible to verify with witten docunentation every hour
engaged in chargeable activities. As the U S. Suprenme Court
determned, the union is not required to cal cul ate chargeabl e and
nonchargeabl e activities with "absolute precision.” Accordingly,
this allegation fails to state a prina facie case.

Charging parties also allege that the arbitrator failed to adj ust
the agency fee anmount after AFT admtted that its California
budget contained a $55,479 error in enpl oyee expenses. Based on
total expenses of $69, 781, 123, AFT concluded that the error
represented | ess that one-tenth of one percent, and, therefore
the error was insignificant.

As di scussed above, an exclusive representative is not required
to calculate an agency fee with "absolute precision.” The error
in AFT's California budget represents less that one-tenth of one
percent of its total expenses. The insignificant level of this
calcul ation error does not denonstrate a prima facie violation of
the Federation's obligation in setting the anount of its agency
fee. Therefore, this allegation is di smssed.

For these reasons, the allegations concerning the nmethod of

i dentifying the Federation president's chargeabl e and
nonchargeabl e activities and the error included in AFT' s budget,
as presently witten, do not state a prinma facie case. |f there
are any factual inaccuracies in this letter or additional facts
whi ch woul d correct the deficiencies explained above, please
anmend the charge. The anmended charge shoul d be Prepared on a
standard PERB unfair practice charge form clearly |abeled First
Arended Charge. contain all the facts and allegations you wsh to
make, and be signed under penaItK of perjury by the charging
party. The anended charge nust have the case nunber witten on
the top right hand corner of the charge form The anended charge
nust be served on the respondent's representative and the
original proof of service nust be filTed with PERB. If | do not
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recei ve an anended charge or w thdrawal fromyou before July 22
1998. | shall dismss the above-described allegation fromyour
charge. |If you have any questions, please call ne at (916) 322-

3198, ext. 305.

Si ncerely,

Robin E. Wi ght
Regi onal Attorney



