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DECI SI ON
JACKSON, Menber: This case is before the Public Enploynent
Rel ati ons Board (PERB or Board) on exceptions filed by the State
of California (Departnment of Personnel Adm nistration) (State) to
a PERB adm nistrative law judge's (ALJ) proposed deci sion
(attached). The ALJ found that the State violated section

3519(a),. (b) and (c) of the Ralph C. Dills Act (Dills Act)?! when

The Dills Act is codified at Government Code section 3512
et seq. Section 3519 provides, in pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



it unilaterally rescinded its past practice of providing
increases in travel and mleage reinbursenent to unit 7 nenbers
when it provided such increases to non-represented enpl oyees.

The Board has reviewed the entire record in this case,
including the unfair practice charge, the ALJ's proposed
decision, the State's appeal and California Union of Safety
Enpl oyees' (CAUSE) response. The Board finds the ALJ's proposed
decision to be free fromprejudicial error and adopts it as the
deci sion of the Board itself, consistent with the follow ng
di scussi on.

DI SCUSSI ON

The parties dispute whether the "parity clause" at section
12.1(n)? of the menorandum of understandi ng (MW) between them
survived the expiration of the MOU. The State argues that the
| anguage of section 12.1(n) limts it to the "duration of the
agreenent,"” and thus, the obligation to pay CAUSE S represented

enpl oyees expired with the agreenent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and confer in
good faith with a recognized enpl oyee
or gani zati on.

’Section 12.1(n) of the MOU reads:

During the termof this agreenent, the State
agrees to apply any future changes in the
met hod of paynent and increases to business
and travel expenses to Unit enployees at the
same tinme the changes are effective for

excl uded enpl oyees.



CAUSE argues that the obligation of section 12.1(n) lives
beyond expiration of the agreenent and thus, the State's failure
to apply the increase in travel reinbursenent to unit 7 enployees
at the sane tinme as it was given to excluded enpl oyees
constitutes an unlawful unilateral change.

The decision of the Court of Appeal in California State
Enpl oyees Associatjon v. _Public Enploynment Relations _Bd. (1996)
51 Cal . App.4th 923 [59 Cal .Rptr. 2d 488], leads to the conclusion

that the State commtted an unlawful unilateral change in this
case. The court held that an enployer may only make a unil ateral
change upon expiration of a contract when there is intentional
wai ver of the union's right to bargain over the subject of the
change. (U1d.) The court held that "for the duration of this
agreenent” |anguage within a specific contractual provision was
insufficient to constitute such a waiver as a matter of |aw.
(1Ld,)

O her than pointing to the duration | anguage, the State was
unabl e to show that CAUSE sonehow waived its right to bargain
over the subject of travel reinbursenent rates. Therefore, the
State's change in the past practice enbodied in the terns of MOU
section 12.1(n) was unlawful. Upon this basis, we adopt the
proposed decision of the ALJ as the decision of the Board itself.

ORDER

Upon the foregoing findings of fact and conclusions of |aw

and the entire record in the case, it is found that the State of

California (Departnment of Personnel Adm nistration) (State)



vi ol ated section 3519(a), (b) and (c) of the Ralph C. Dills Act
(Olls Act). The State violated the Dills Act when it
unilaterally rescinded a contractually established practice
requiring the State to provide increases in business and trave
expenses to nenbers of unit 7 at the same tine as they were
provi ded to excluded enpl oyees. By rescinding the practice
wi thout first neeting and conferring with the California Union of
Saf ety Enpl oyees (CAUSE), the State failed to meet and confer in
good faith. Because this action had the additional effect of
interfering wwth the right of CAUSE to represent its nenmbers, the
failure to neet and confer in good faith also violated section
3519(b). Because the action had the further effect of denying
unit 7 nmenbers travel rate reinbursenent increases to which they
were entitled, the State's action violated section 3519(a).
Pursuant to Dills Act section 3514.5(c), it is hereby
ORDERED that the State and its representatives shall
A CEASE AND DESI ST FROM

1. Unilaterally rescinding the contractually
established practice that required the State to provide nenbers
of unit 7 with all increases in travel and m | eage reinbursenent
rates given to excluded enpl oyees;

2. Interfering with thé right of CAUSE to represent
its menbers; and

3. By the sane conduct, interfering with the right of
menbers of unit 7 to participate in the activities of an enpl oyee

or gani zati on.



B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CIES OF THE DI LLS ACT:

1. Effective immedi ately upon service of a fina
decision in this matter, reinstate the contractually established
practice of increases in business and travel expenses to unit 7
menbers at the sane tine as they are provided to excl uded
enpl oyees.

2. Wthin thirty (30) days follow ng the date that
this decision is no |longer subject to appeal, make whole any unit
7 menmber who incurred financial loss as a result of the
uni l ateral rescission of the contractually established practice
requiring parity for business and travel expense rei nbursenent,
including m|leage. This reinbursenent shall be augnented by
interest at the rate of seven (7) percent per year.

3. Wthin ten (10) days follow ng date no | onger
subj ect to appeal, post at all work |ocations where notices to
menbers of unit 7 customarily are posted, copies of the Notice
attached hereto as an Appendi x. The Notice nust be signed by an
aut hori zed agent of the State, indicating that the State wll
comply with the terms of this Order. Such posting shall be
mai ntai ned for a period of thirty (30) consecutive workdays.
Reasonabl e steps shall be taken to ensure that the Notice is not
reduced in size, altered, defaced or covered with any ot her
materi al .

4. Witten notification of the actions taken to

conmply with this Order shall be made to the Sacranento Regi onal



Director of the Public Enploynent Relations Board-in accord with

the director's instructions.

Chai rman Caffrey and Menber Dyer joined in this Decision.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY CRDER OF THE
PUBLI C EMPLOYNMENT RELATI ONS BQARD
An agency of the State of California

After a hearing in Unfair Practice Case No. SA-CE-1038-S
California Union of Safety_ Enployees v. State of California
(Departnent of Personnel Admi nistration). in which all parties
had the right to participate, it has been found that the State of
California (Departnent of Personnel Adm nistration) (State)
violated the Ralph C. Dills Act (Dlls Act), Governnent Code
section 3519(a), (b) and (c). The State violated the Dills Act
when it unilaterally rescinded a contractually established
practice requiring the State to provide increases in business and
travel expenses to nenbers of unit 7 at the sane tinme as they
were provided to excluded enployees. By rescinding the practice
wi thout first nmeeting and conferring with the California Union of
Saf ety Enpl oyees (CAUSE), the State failed to neet and confer in
good faith. Because this action had the additional effect of
interfering with the right of CAUSE to represent its nenbers, the
failure to neet and confer in good faith also violated section
3519(b). Because the action had the further effect of denying
unit 7 menbers travel rate reinbursenent increases to which they
were entitled, the State's action violated section 3519(a).

As a result of this conduct, we have been ordered to post
this Notice and we will:

A CEASE AND DESI ST FROM

1. Unilaterally rescinding the contractually
established practice that required the State to provide to
menbers of unit 7 with all increases in travel and m | eage

rei nbursenent rates given to excluded enpl oyees;

2. Interfering with the right of CAUSE to represent
its menbers; and

3. By the same conduct, interfering with the right of
menbers of unit 7 to participate in the activities of an enpl oyee
or gani zati on.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CIES OF THE DI LLS ACT:

1. Ef fective imredi ately upon service of a fina
decision in this matter, reinstate the contractually established
practice of increases in business and travel expenses to unit 7
menbers at the sane tine as they are provided to excl uded
enpl oyees.

2. Wthin thirty (30) days following the date that
this decision is no |longer subject to appeal, nmake whole any unit



7 menber who incurred financial loss as a result of the
unilateral rescission of the contractually established practice
requiring parity for business and travel expense reinbursenent,
including mleage. This reinbursenent shall be augnmented by
interest at the rate of seven (7) percent per year.

Dat ed: STATE OF CALI FORNI A
( DEPARTMENT OF PERSONNEL
ADM NI STRATI ON)

Aut hori zed Agent

THI'S I'S AN OFFI CI AL NOTI CE. I T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
OTHER MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

CALI FORNI A UNI ON OF SAFETY
EMPLOYEES,

Unfair Practice
Case No. SA-CE-1038-S

PROPOSED DECI SI ON
(5/ 21/ 98)

Charging Party,
V.

STATE OF CALI FORNI A ( DEPARTMENT
OF PERSONNEL ADM NI STRATI ON) ,

Respondent .

et A AN A

Appear ances: Janes P. \Wal en, Legal Counsel, for California
Uni on of Safety Enpl oyees; Christopher E. Thomas, Legal Counsel,
for State of California (Departnent of Personnel Adm nistration).
Before Ronald E. Bl ubaugh, Adm nistrative Law Judge.
PROCEDURAL HI STORY

In this case, an exclusive representative challenges the
refusal of the State of California (State) to increase travel
rei mbursement rates for unit nenbers at the sane tine that the
State increased rates for non-represented enpl oyees. The
excl usive representative contends that the State was so obligated
t hrough a past practice est ablished'by an expired nmenorandum of
understanding (MOU). The State repiies that the obligation to
pass on such increases to unit nenbers existed for the duration
of the MOU, only. Since the MOUno longer is in force, the State
continues, the obligation to raise travel reinbursenment rates no
| onger exi sts.

The California Union of Safety Enployees (CAUSE) conmenced
this action on Cctober 21, 1997, by filing an unfair practice

charge against the State. The Ofice of the General Counsel of



the Public Enployment Rel ations Board (PERB or Board) followed on
November 7, 1997, with a conplaint against the State. The State
answered the conpl aint on Novenmber 24, 1997.

The conplaint alleges that prior to July 1, 1997, it was the
policy of the State that travel reinmbursement rates for enployees
in bargaining unit 7 were the same as those of excluded
empl oyees. This policy, the conplaint alleges, was fixed by
section 12.1(n) of the expired MOU. On or about July 1, 1997,
the conplaint continues, the State changed the policy by failing
to reimburse unit 7 members for meals and travel expenses at the
new rate which excluded enmpl oyees received. This action, the
conpl aint alleges, was taken wi thout prior notice to CAUSE and
wi t hout having afforded CAUSE the opportunity to meet and confer
over the decision and/or its effects. By making this change, the
conplaint alleges, the State violated Ralph C. Dills Act (Dills
Act) section 3519 (c) and, derivatively, (a) and (b).?!

'Unl ess otherwise indicated, all statutory references are to
the Government Code. The Dills Act is codified at section 3512
et seq. In relevant part, section 3519 provides as follows:

It shall be unlawful for the state to do any
of the follow ng:

(a) | npose or threaten to inmpose reprisals
on empl oyees, to discrimnate or threaten to
di scrim nate against enployees, or otherw se
to interfere with, restrain, or coerce

empl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enmployment or reenployment.

(b) Deny to enpl oyee organi zations rights
guaranteed to them by this chapter



The State filed an answer to the conplaint on Novenber 24,
1997, admtting that it was an enpl oyer and that CAUSE was a
recogni zed organi zation but denying all other allegations. The
answer also set out various affirmative defenses that will be
dealt wth herein as necessary. A hearing was conducted in
Sacranmento on March 17-18, 1998. Wth the filing of briefs, the
case was submtted for decision on May 11, 1998.

ELNDINGS OF FACT

The respondent Departnment of Personnel Adm nistration (DPA
is the representative of the Governor for the purposes of neeting
and conferring. The departnent is the State enployer within the
meani ng of section 3513(j) of the Dills Act. CAUSE is a
recogni zed enpl oyee organi zation within the nmeaning of section
3513(b) and is the exclusive representative of State enpl oyee
bargaining unit 7, protective services and public safety.

The coll ective bargai ning agreenent covering unit 7 expired
on June 30, 1995. Although the parties have been in negotiations
conti nuously since that date, they had not entered a successor
agreenent as of the conpletion of the hearing in the present
case. All events at issue occurred after the expiration of the
agr eenment .

Effective July 1, 1997, the State increased the rate of

travel reinbursenent for all enployees excluded from collective

(¢c) Refuse or fail to neet and confer in
good faith with a recogni zed enpl oyee
or gani zat i on.



bargai ning and for enployees in bargaining unit 5.2 Under the
new schedul e, the travel reinbursenent rates increased as
follows:® from$5.50 to $6.00 for breakfast, from $9.50 to
$10.00 for lunch, from $17.00 to $18.00 for dinner and from $5.00
to $6.00 for incidentals. The nileage reinbursenent rate for use
of a personal vehicle increased from?24 cents per mle to 31
cents per mle.
The travel reinbursenent schedule and rules put into

effect on July 1, 1997, also elimnated rei nbursenent for
"noncommercial" lodging. This is |odging which traveling
enpl oyees receive fromrelatives or friends or take in a
second residence. Fornerly, enployees were entitled to a
rei mbursenent of $23 or $24 per day for "noncommercial" | odging.

The changes in travel reinbursenent rates were set out in a

menor andum i ssued July 1, 1997, by Rick McWIIliam chief of

’Stat e enpl oyee bargaining unit 5 is conposed of officers of
the California H ghway Patrol (CHP). Article 54 of the expired
menor andum bet ween the State and the California Association of
H ghway Patrol men (CAHP) reads as foll ows:

DPA [Departnent of Personnel Adm nistration]
and CAHP agree that unless otherw se
specifically covered by this Agreenent, the
busi ness, travel, and relocation expenses and
rei mbursenents for Unit 5 enpl oyees shall be
the sanme as excl uded enpl oyees.

State witnesses testified that this clause created a practice
whi ch extended beyond the expiration of the MOU.

3The new reinbursenent rates for excluded enpl oyees are set
out in charging party exhibit 2. The rates for unit nenbers are
set out in joint exhibit 1, section 12.1(a) and section
12.1(i) (1). Prior to July 1, 1997, the rates paid to excl uded
enpl oyees for short-termtravel and m | eage reinbursenment were
the same as those set out for unit nmenbers in joint exhibit 1.

4



| abor relations, at DPA.  State negotiators brought a copy of
M. MWIliamMs nmeno to the July 31 negotiating session with
CAUSE. State negotiators offered the increased rei nbursenent
rates contained in the McWIIliamneno as a negotiating proposal
to CAUSE. However, CAUSE negotiators replied with an assertion
that unit 7 nenbers were entitled to the rate increase,

i mredi ately. The CAUSE negotiators based this assertion on
section 12.1(n) of the expired MOU. Section 12.1(n), a "nme too"

or parity clause for travel reinbursenent, reads as follows:

During the termof this agreenent, the State
agrees to apply any future changes in the
met hod of paynent and increases to business
and travel expenses to Unit enployees at the
sane tine the changes are effective for

excl uded enpl oyees.

The State rejected the contention that section 12.1(n)
required the imedi ate paynent of increased travel reinbursenent
rates to nenbers of unit 7. State negotiators asserted that the
section applied only "during the ternf of the agreenent. Si nce
the MOU had expired, the State negotiators asserted, so had the
obligation to pay unit nmenbers the increased reinbursenent rates
provi ded to excluded enpl oyees.

The first unit 7 MU to contain a ne too clause for trave
rei mbursenent rates was the 1988-91 agreenent. The rel evant
provi sion of that MOU, section 12.1(j), reads as foll ows:

During the Fiscal Years 89/90 and 90/91, the
State agrees to give Unit 7 enployees the
sane future business and travel expense

increases at the sane tine the State provides
them to excl uded enpl oyees.



There is no evidence about which party proposed the |anguage or
about any di scussion which took place concerning it. -

The negotiations history is nore conplete for the round of
bargai ning that conmmenced in 1991. The State's openi ng proposal
in 1991 contained no ne too provision for travel reinbursenent.
CAUSE proposed continuation of the prior clause nodified only so
as to be applicable in the "Fiscal Years 91/92 and 92/93." On
May 15, 1992, the State's chief negotiator for unit 7, M chae
Navarro, proposed the |anguage that becane section 12.1(n). The
parties signed a tentative agreenent on that |anguage on May 22.

M. Navarro testified that he proposed the |anguage that
changed the limtation fromtw specific fiscal years to the
phrase "during the termof this agreenent"” as "a matter of
style." He said he did not consider the revision in wording to
have changed the neani ng because, either way, the clause would
not be applicable after the expiration of the MOU  He said it
was his intent that "[with respect to this provision, all bets
are off" after the expiration of the MOU. "If any changes were
made to the managerial rates at that point in tinme then they
woul dn't necessarily be passed on to Unit 7."

M. Navarro testified that he could not recall any
di scussion in negotiations about the neaning of the phrase
"during the termof this agreenent."” The two principal CAUSE
negotiators, attorney Gary Messing and Chief Legal Counsel Sam
McCall, also testified that they could recall no discussion about

t he neani ng of the phrase.



As noted, the MOU for unit 7, and all other State-union
contracts, expired on June 30, 1995. On June 27, 1995,

David Tirapelle, director of DPA, sent a memo to certain State
managers regarding the effect of the expiration of the contracts.
The memo sets out the general principle that ternms and conditions
of employment for State enployees would continue unchanged. The
memo also identifies certain aspects of the relationship between
the State and the various unions which would be different.

Regardi ng the continuation of wages, benefits and working
conditions, the meno states the followi ng policy:

The salaries, benefits, and other terms and
conditions of enployment of represented
enmpl oyees in bargaining units with expired
contracts will remain unchanged so |ong as
negotiations continue, except for the
followi ng changes. There may be additional
departmental policies or contract provisions
which are time limting that may require
action. These will be reviewed on an
i ndi vidual basis.
The memo continues by listing eight specific changes in the
rel ationship between the State and the unions. These changes can
be summarized as follows:

(1) Enpl oyees would no |onger be subject to fair share
(agency fee) deductions or voluntary fee payer deductions in the
one unit that had voluntary deductions;

(2) Mai nt enance of membership provisions would no |onger be
applicable and enpl oyees could withdraw from union membership at

any time by notifying the State Controller and their union;



(3) Uni on requests for arbitration filed after the
expiration of the contracts would be reviewed on a case-by-case
basi s;

(4) Union-represented enployees in classifications subject
to the Fair Labor Standards Act would have to be compensated in
cash for all overtime worked and use of conpensating time off
woul d no |onger be permtted;

(5) Uni on-represented enployees would no |onger be entitled
to use union |eave except where agreed to in negotiations ground
rul es;

(6) All union time banks consisting of State-donated time
woul d be termnated and enpl oyees currently using such |eave time
must return to work;

(7) All union time banks consisting of enployee-donated
time could not be used and all represented empl oyees using such
| eave time must return to work;

(8) The entire agreement clauses of all expired collective
bargai ning contracts are superseded by section 3516. 5. This
means that any department proposing to change a work rule or
policy within the scope of representation nmust obtain a
del egation of authority from DPA to notify exclusive
representatives and nmeet and confer with them

The Tirapelle memo drew a pronpt, negative reaction from
CAUSE. The union filed an unfair practice charge challenging
portions of the meno. In particular, union |eaders were

concerned about the changed conditions regarding union |eave and



rel eased tinme. These concerns soon led to a round of
negotiations to establish conditions that would be in effect
while the parties negotiated over a successor MOU.

On Cctober 30, 1995, the parties entered the first of three,
one-year interimagreenents. The nost recent of these agreenents
extends through Septenber 30, 1998, unless earlier superseded by
a successor to the MOU that expired in 1995. The interim
agreenents, which are virtually identical, reinstate fromthe
expired MOU certain provisions concerning rel eased tine. The
agreenents also set out conditions under which three nanmed CAUSE
officers wll receive full released tine. The interim agreenents
provide for the continuation of certain specifically identified
side letter agreenents which the parties had entered under the
expired MOU. CAUSE prom ses under the interim agreenents not to
pursue certain unfair practice charges which it earlier had filed
with the PERB

At the insistence of DPA, the interim agreenents neke
reference to the Tirapelle nmeno in the follow ng | anguage:

CAUSE understands that it is the STATE S

position that the June 27, 1995, neno from

David J. Tirapelle (See Attachnment C) renains

in effect except as nodified by this

agreenent. CAUSE reserves the right to seek

any renedies available with respect to the

| egal effect of the neno.
Except for the unfair practice charges CAUSE agreed not to
pursue, CAUSE has not attenpted to seek any renedi es regarding

the Tirapelle meno. | find that the reference to the Tirapelle

meno incorporated the terns of that docunent into the interim



agreenents. | conclude that the CAUSE reservation of the right
to seek renedi es was face-saving | anguage and anounts to little
nmore than a grunbling acceptance of the other conditions
proclaimed by M. Tirapelle.

There was no occasion during the life of the 1988-91
or 1992-95 MOUs that excluded enpl oyees received travel
rei mbursenent rate increases different fromunit 7 enployees.
Simlarly, excluded enployees received no increases in trave
rei nbursenent rates during the one-year period between expiration
of the 1988-91 MOU and the signing of the 1992-95 MOU.

On January 1, 1996, however, excluded enpl oyees did receive
-smal | adjustnents in two categories of travel reinbursenent that
were not passed on to nenbers of unit 7. On that date, the daily
travel reinbursenent rates for non-comercial |odging and for
| ong-term | odgi ng were both increased by $1 for excluded
enpl oyees.

State negotiators on Septenber 18, 1995, provi ded CAUSE
with a draft proposal describing these revisions in travel
rei mbursenent rules for excluded enpl oyees. Terrie Jordan, the
DPA manager in charge of travel reinbursenent, explained the
proposed changes to the CAUSE team She also offered the
nodi fi cations as a negotiating proposal for unit 7. There is
no evidence of any further discussion about the issue. The
docunent given to CAUSE was entitled, "1995 Proposed Travel Rule
Revisions - Summary." The docunent sets out no specific date for

i npl enentation of the proposed revision. A final version of the

10



docunent, which contains an inplenentation.date, was conpleted in
Decenber of 1995 and filed with the Secretary of State.

M. MCall testified that at a negotiating session CAUSE did
receive a copy of the proposed rules affecting travel for
excl uded enployees. He said the State negotiators described the
docunent as "a proposal." He said CAUSE was never notified that
the change was put into effect and he was unaware of the
i npl enentati on of the change.

The phrase "during the termof this agreenent” appears in
several clauses of the expired MOU in addition to the section at
i ssue. Section 2.10 provides, "during the termof this
Agreenment," for the use by CAUSE representatives of up to 2,200
hours of released tine to attend CAUSE organi zati onal matters.

M. MCall testified that this section did not |ive on because
CAUSE representatives had used up the 2,200 hours prior to the
expiration of the MOU.

Section 9.6 of the expired MOU set out the rules regarding
uni on | eaves of absence "during the_ternlof this agreenent."” The
Tirapel l e nmenorandum explicitly identified contract provisions
pertaining to union |eaves as provisions that would not continue
after expiration of the MOUs. However, the interimagreenents
reinstate section 9.6 for three nanmed enpl oyees whi ch, according
to M. MCall, effectively reinstated the provision.

Section 12.10(a)(1) of the expired MOU provi des that
"[dluring the termof this contract” the State may inpose a rent

of up to $75 per nonth to enpl oyees previously living rent-free

11



in State housing. The provision also pernmts the State to raise
rents to fair market value when enpl oyees vacate State housi ng.
The parties are in dispute about whether the State has the
authority to raise rents since expiration of the MOU. M. NbCaI
expressed the belief that the State continued to have such
authority. M. Navarro, the State's chief negotiator for unit 7,
testified that in his view the State no |onger has such

aut hority.

Section 5.1 provides that "[d]uring the termof this
[c]ontract” CAUSE will not "authorize, institute, aid, condone or
engage in a work sl owdown, work stoppage, strike" or other job
action. M. MCall testified that, like the others, this
provi sion also survives the expiration of the MOU as a practice.
He testified that in 1997, sonme unit 7 enployees working for the
CHP di scl osed plans for a job action against the CHP. He said
CHP managers becane aware of the planned job action. They
contacted M. MCall and, citing section 5.1, told himof their

belief the action would be illegal and asked for his assistance
to stop the enployee action. M. MCall testified that he agreed
with the CHP view that the action was prohibited by the expired
MOU and succeeded in getting the enployees to call it off.

Finally, section 20.1, the "Entire Agreenent" provision of
the expired MOU, contains a waiver of the right to bargain over
matters covered in the MOU “for the duration of the Contract."

Section 20.1 also provides that "during the termof this

12



Contract" the State may nmake changes in negotiable matters not
covered by the MOU subject only to the right of CAUSE to bargain
about the "inpact of such changes on the enployees in Unit 7."
M. Navarro testified that the entire agreenent section expired
wth the MOU, a position also set out in the Tirapelle nmeno of
June 27, 1995.
The MOU contains a "Duration" clause which, at section 20.2,

provi des as foll ows:

The terns of this agreenent shall go into

effect July 1, 1992, and shall remain in ful

force and effect through June 30, 1995.

LEGAL | SSUE

1. Shoul d the underlying unfair practice charge be
dism ssed as untinely filed?

2. If not, did the State make a unilateral change in a
negoti abl e practice when it refused to pass on to unit 7 nenbers
i ncreases in travel expense reinbursenent rates provided to
excl uded enpl oyees?

CONCLUSI ONS OF LAW

Ti nel i ness

The State argues that the charge nust be dism ssed because
it is untinely. It is the State's contention that if its
refusal to honor the parity clause was a change in policy, CAUSE
was notified about the change at a negotiating session on
Septenber 18, 1995. During that negotiating session, the State

advi sed CAUSE about an inpending increase in reinbursenent rates
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for excluded enployees.* The State then offered the sane
increases to unit nenbers as part of a contract settlenent.

According to the State's reasoning, CAUSE was put on notice
of its refusal to honor the parity clause by the negotiating
proposal. By offering the increases as a negotiating proposal,
the State argues, it clearly inforned CAUSE that unit nenbers
woul d not receive the increases automatically. Thus, CAUSE was
on notice of the State's position regarding the status of the
parity clause and the statutory period of limtations comrenced
to run on Septenber 18, 1995. Since the unfair practice charge
was not filed until nore than two years later, on October 21,
1997, the State asserts that the charge was untinely and nust be
di sm ssed.

Moreover, the State continues, CAUSE received constructive
notice through the pronul gation of admnistrative regul ations
that the change actually went into effect on January 1, 1996.
The State notes that the regulations were filed with the
Secretary of State and published. Therefore, the State reasons,
CAUSE had constructive know edge on or about January 1, 1996,
that the change already had been made. CAUSE cannot avoid
notice, the State argues, "by failing to review a State
regulation it knows m ght have an inpact on collective bargaining

rights.”

“These changes were the $1 per day increase in the
rei nbursenment rates for non-commercial |odging and for |ong-term
| odgi ng.
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The PERB is precluded under section 3514.5(a) fromissuing a
conpl ai nt based on conduct that occurred nore than six nonths
prior to the filing of the charge.® The Board has held that the

six-nmonth tine period is jurisdictional. (California State

Uni versity_(San Diego)_ (1989) PERB Decision No. 718-H.)

Ti mel i ness cannot be waived either by the parties or the Board
itself and need not be plead affirmatively. It is the charging
party's burden to show tineliness as part of its prima facie

case. (Regents of the University. of California (1990) PERB

Deci si on No. 826-H.)

The limtations period "begins to run on the date the
charging party has actual or constructive notice of the
respondent's clear intent to [engage in the prohibited conduct],
provi di ng that nothing subsequent to that date evincés a wavering

of that intent." (Regents of the University of California,

supra, PERB Decision No. 826-H ) Notice of a proposed change
must be given to an official of an enployee organi zati on who has
the authority to act on behalf of the organization, and the

notice nust clearly informthe recipient of the proposed change.

(Mictor Valley Union H gh School District (1986) PERB Deci sion

No. 565: see also State of California (Board of Equalization)

(1997) PERB Decision No. 1235-S.) The six-nonth period is to be

®Section 3514.5(a) provides that the Board:

shall not . . . (1) issue a conplaint
in respect of any charge based upon an
all eged unfair practice occurring nore than
six months prior to the filing of the charge;
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conmput ed by excluding the day the alleged m sconduct took place
and including the last day, unless the last day is a holiday, and

then it also is excluded. (Saddl eback Valley Unified School

District (1985) PERB Decision No. 558.)

Al though the State contends that CAUSE was on notice in
Sept enber of 1995 about i npending changes that woul d affect
excl uded enpl oyees, | do not find support for this assertion. |
find the citations to the record set out in the State's brief to
be far nore equivocal than the State's characterization of them
The docunent given to CAUSE negotiators on Septenber 18, 1995,
was entitled "1995 Proposed Travel Rule Revisions - Summary."®
At no place does the docunent explicitly state that the rules
would go into effect on January 1, 1996. At no place in the
testinmony of Ms. Jordan, cited by the State, is there an explicit
st at enent by her that she told CAUSE negotiators that the
"proposed” rules would go into effect on January 1, 1996.

| conclude, therefore, that Ms. Jordan's testinony does not
rebut the testinony of M. MCall that he was never told that the
"1995 Proposed Travel Rule Revisions" were anything but a
proposal. Nothing in the record establishes that M. MCall was

given clear notice of a firmdecision, effective January 1, 1996,

°At the neeting of Septenber 18, 1995, CAUSE was given
respondent exhibit |I. Respondent exhibit K, the docunment that
sets out the proposed effective date of January 1, 1996, was
prepared in Decenber of 1995. (See testinony of Ms. Jordan,
Reporter's Transcript, Vol. Il, p. 65.) This was nore than two
months after Ms. Jordan's neeting with CAUSE. There is no
evidence to establish that CAUSE was ever given respondent
exhibit K
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of the State's intent to increase the |ong-term and noncommerci al
rates for excluded enpl oyees. | do not find it unreasonabl e that
M. MCall considered the docunent a proposal and not notice of a
certai n change. I conclude that CAUSE was given no actual notice
‘in 1995 of the State's decision not to continue application of
the parity clause after expiration of the MOU.

| likewse find no constructive notice in the State's filing
-of rule changes with the Ofice of the Secretary of State and
subsequent publication by that office. The State acknow edges
that there are no PERB cases which charge a party with
constructive know edge through the adoption of a regulation. A
uni on cannot be charged with responsibility to nonitor al
regul ati ons adopted by the State in order to discover possible
rul e changes. It is an enployer's obligation to provide notice
of any negotiable change to an official of the enpl oyee
organi zati on who has authority to act on behalf of the

or gani zati on. (Mictor Valley_Union High School District, supra,

PERB Deci sion No. 565.) The State attenpts here to switch the
burden so that a union would have to engage in continuous
monitoring of regulatory filings to ensure that it did not mss a
filing deadline. This would be an unreasonabl e burden, not
required by the Dills Act.

Finally, 1 would note that the proposed rules presented to
CAUSE in Septenber of 1995 affected very m nor changes in trave
rei nmbursenent rates. They pertained only to the rates for

|l ong-termtravel and nonconmercial |odging. These proposed
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changes were not of the type that necessarily would put CAUSE on
notice that the State was repudiating all obligation to provide
parity to unit nenbers for changes in daily travel reinbursenent
rates and m | eage granted to excluded enpl oyees.

CAUSE | earned on July 31, 1997, that the State woul d not
be giving unit nenbers increases in travel reinbursenent rates
that it had given to excluded enpl oyees effective July 1, 1997.
CAUSE filed the present charge on Cctober 21, 1997, well wthin
the six nmonths filing period set out in section 3514.5(a).
Accordingly, | conclude that the unfair practice charge was
timely filed.
Al'l eged Unil ateral Change

| f an enpl oyer nmakes a pre-inpasse unilateral change in an
est abl i shed, negotiable practice that enployer violates its duty
to neet and negotiate in good faith. (NLRB v. Katz (1962) 369
U.S. 736 [50 LRRM 2177].) Such unilateral changes are inherently
destructive of enployee rights and are a failure per se of the

duty to negotiate in good faith. (Davis Unified School District,

et al. (1980) PERB Decision No. 116; State of California

(Departnent of Transportation) (1983) PERB Decision No. 361-S.)

To prevail on a conplaint of unilateral change, the
exclusive representative nust establish by a preponderance of the
evidence that (1) the enployer breached or altered the parties’
witten agreenent or own established past practice; (2) such
action was taken w thout giving the exclusive representative

notice or an opportunity to bargain over the change; (3) the

18



change was not nerely an isolated breach of the contract, but
anounts to a change of policy (i.e., has a generalized effect or
continuing inpact upon the terns and conditions of enploynent of
bargai ning unit menbers); and (4) the change in policy concerns a

matter within the scope of representation. (Gant Joint Union

High School District (1982) PERB Decision No. 196 (Gant); State

of California (Departnent of Forestry_and Fire Protection) (1993)

PERB Deci si on No. 999-S.)

Here, CAUSE argues, the State made a unil ateral change when
"DPA arbitrarily decided to increase per diem and trave
rei nmbursenment to excluded enpl oyees but not for enployees in
Unit 7." The State nmade the change, CAUSE continues, w thout
notice to CAUSE. The change had a generalized effect on nenbers
of the unit, CAUSE asserts, and it affected a negotiable matter,
pay. It is clear in the testinony of all w tnesses, CAUSE
contends, that section 12.1(n) continued in effect after the
expiration of the MOU.  This is true because of thé i nteraction
of the Tirapelle meno, the expired MOU and the three successive
one-year interimagreenents. Because section 12.1(n) was not
identified in the Tirapelle nmeno as a working condition that
woul d cease, CAUSE argues, it was effectively continued by the
interimagreenents. "Common sense dictates that both DPA and
CAUSE had intended to continue this Article," CAUSE asserts.

Finally, CAUSE argues, the Court of Appeal resolved the
guestion of whether the phrase "during the termof this

agreenent" constitutes a waiver of the right to bargain in
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California State Enployees' Association, CSUD vision, SEIU Loca

1000, AFL-CIOv. Public Enploynent Relations Board (1996) 51
Cal . App. 4th 923 [59 Cal.Rptr.2d 488] (CSEA). CAUSE notes that in

CSEA, the court concluded that a simlar phrase, "duration of
this agreenent,” was too vague to constitute a waiver of a
union's right to bargain. |In the absence of a waiver, CAUSE
concludes, it had the right to bargain before the State refused
to pass on to unit nmenbers the travel rate increases given to
-excl uded enpl oyees.

The State characterizes as a "strained interpretation”
the CAUSE view that the interim agreenents can be read to extend
the travel pay parity clause beyond expiration of the MOU.
Describing the agreenents as "side letters,” the State argues
that nothing in the text of the side letters even refers to
section 12.1(n) nuch |less extends the provision. The plain
| anguage of the docunent contradicts CAUSE S assertions, the
State argues.

There was no unil ateral change, the State continues, because
the policy on parity in travel reinbursenent rates expired with
the MOU. There was no practice of parity in travel pay that
exi sted outside the MU, the State asserts, and when the contract
expired the State had no obligation to grant parity. The State
argues that CSEA bears