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DECI SI ON

DYER, Menber: This case cones before the Public Enploynent
Rel ati ons Board (PERB or Board) on the Mount ai n Enpiré Unified
School District's (District) exceptions to a Board adm nistrative
| aw judge's (ALJ) proposed decision (attached). In his proposed
decision, the ALJ held that the District violated section
3543.5(a) and (b) of the Educational Enploynment Rel ations Act

(EERA) ' when it transferred Fred Kanper (Kanper) fromhis

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwise indicated, all statutory references herein are
to the Governnent Code. Section 3543.5 states, in pertinent
part: .

It shall be unlawful for a public schoo
enpl oyer to do any of the foll ow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se



position at the District's Junior/Senior High School.to Jacunba
El ementary School (Jacunba) in retaliation for his pfotected
activities.

The Board has reviewed the entire record in this éase,
i ncludi ng the proposed decision, the hearing transbript, t he
District's exceptions and the Muntain Enpire Federation of
Teachers response thereto. The Bbard finds the ALJ's findings of
fact and conclusions of law to be.free fromprejudicial error and
adopts themas the decision of the Board itself, consistent with
t he foll ow ng di scussion.

DI SCUSSI ON

On appeal, the District reiterates its argunent that it
woul d have transferred Kanper regardless of his protected
ractivity. This is so, the District contends, because it acted
reasonably when it refused to rearrange the Junior/Senior High
School master schedule to include Kanper and when it deblined to
al | ow Kanper to teach the animal care and woodshop courses;
“Further, the District contends, it could not have retai ned Kanper

at the Junior H gh School without conpromsing the changes it

tointerfere with, restrain, or coerce,

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
appl i cant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.
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intended to make to the Title | program?

The District's exceptions mss the point. In My of 1995,
the District informed Kanper that he was schedul ed to teach five
cl asses at the Junior and Senior H gh Schools during the 1995-96
school year. Nonethel ess,. Junior H gh School Principal John
Keiter (Keiter) chose not to place Kanper on the master schedul e
of classes for the 1995-96 school yeaf. | nstead, Keiter
schedul ed ni ne Junior/ Seni or Hi gh School teachers to teach during
their preparation periods (the equivalent of 1.8 full-tine
positions). Subsequenfly, Keiter decided to elimnate Kanper's

position fromthe Junior H gh School's Title | program

‘Later, on August 10, 1995, the District informed Kanper that
if had decided to invoke the energency transfer provisions of the
col l ective bargaining agreement to transfer himto Jacunba.

Kanper requested the opportunity to explore a number of options
that would allow himto continue teaching at the Junior and

Seni or High Schools. The District permtted Kanper to do so, but
ultimately rejected all of Kanper's suggestions.

As the ALJ found, the District deviated fromits established
procedures when it failed to pIaceIKanper on the 1995-96 schedul e

and undertook a md-termnodification of the Junior H gh School's

- ?Pursuant to Title | of the federal Elementary and Secondary
Educati on Act of 1965, the federal government provides the
District with funding to supplenent the education of students in
"hi gh poverty" schools. Prior to the 1995-96 school year, the
District used Title | funds to fund a credential ed teaching
position filled by Kanper. In addition to Title | courses,
Kanper generally taught conputer and mathematics courses at the
Juni or Hi gh School .



Title | programw thout holding a site council nmeeting. This,
taken together with the timng of the District's action, was
sufficient to create a presunption that Kanper's protected

activities pronpted the District to transfer himto Jacunba.

(MNovato Unified School District (1982) PERB Decision No. 210 at
p. 7, Baldwin Park Unified School District (1982) PERB Deci sion

No. 221 at p. 16.)

In order to rebut the presunption of unlawful notivation,
the District nust show that it would have made its August 10,
1995 decision to transfer Kanper regardlless of his prot ected
. activities. (Heal dshurg_Uni on_Hi gh School District (1997) PERB
Deci si on No. 1185, proposed dec, at p. 47.) Instead, the
‘District focuses on the reasonabl eness of its actions after'
August 10, 1995. While the ALJ found those actions to be suspect
as well, this case concerns the District's decision to transfer
Kanper, rather than its purported attenpt to find hima new
position at the Junior or Senior H gh School. The nmere fact that
the District may have nade a reas_,onable attenpt to mtigate the
effects of its decision to transfer Kanper is insufficient to
overconme the presunption that the original decision was
unlawful Iy notivated. Accordingly, the District's exceptions are
deni ed.

_ ORDER

Upon the findings of fact, conclusions of |law, and the

entire record in this case, it is found that the Mountain Enpire

.Unified School District (D strict) violated the Educational



Enploynenf Rel ati ons Act (EERA), Covernnent Code section
3543.5(a) and (b), by retalfating agai nst enpl oyee Fred Kanper
(Kanper) because of his participation in the activities of the
Mount ai n Enpife Federation of Teachers (Federation). The
District violated this section by transferring Kanper away from
t he high school and junior high school in August 1995.

Pursuant to EERA section 3541:5(0), it is hereby ORDERED
that the District, its governing board and its representatives
shal | :

A CEASE AND DESI ST FROM

1. Ret al i ati ng agai nst Kanper and ot her enpl oyees
because of their Federation activities; and
2. Denying the Federation its rights.

B. " TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE EERA.

1. Rescind the transfer of Kanmper away fromthe high
school and junior high school. The rescission may be effective
at the end of the school year.

2. Pay Kanper the "Chapter 1 Coordinator"” stipend for
the 1995-96 school year, plus interest at the rate of seven (7)
percent per annum

3. Pay Kanper for his additional mleage in conmmuting
to and from Jacunba El eméntary School, fromthe time of his
transfer until his transfer is rescinded, at the rate established
.by the Internal Revenue Service, plus interest at the rate of
seven (7) percent per annum |

| 4. Wthin ten (10) days following the date this
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decision is no |onger subject to appeal, post at all work
| ocations where notices to certificated enpl oyees are customarily
posted, copies of the Notice attached hereto as anlAppendix. The
Notice nust be signed by an authorized agent of the District,
indicating that the District will conply with the terns of this
Order. Such posting shall be nﬁintained for a period of thirty
(30) consecutive workdays. Reasonabl e steps shall be taken to
ensure the Notice is not reduced in size, altered, defaéed or
covered with any other material.

5. Witten notice of the actions taken to conply with
“this C)dér shall be made to the San Francisco Regi onal Director
of the Public Enploynment Relations Board, in accordance with the

regional director's instructions.

Menber Johnson joined in this Decision.

Menber Jackson's di ssent begins on page 7.



JACKSON, Menmber, dissenting: | dissent. The majority finds
“that the Nbuntain Enmpire Unified School District (Dstrict) did
not place teacher Fred Kanper (Kanper) on the 1995-96 school year
mast er cal endar, schedul ed another teacher to teach math cl asses .
at the junior high, and elimnated Kanper's position at the
junior high in response to Kanper's proiected activities. Wile
| agree the unplanned manner in which the District altered
Kanper's job assignment may lead to an inference of unlawful

mot i vation (MNovato Unjfied School District (1982) PERB Decision
No. 210), | disagree that the Dlstrict failed in its burden to
show that it would have taken the actions it did regardless of

any protected activity in which Kanper may have engaged.

(Heal dsburg Union High School District (1997) PERB Decision No.
1185 (Healdsburgq) ., proposed dec, p. 47.)

The facts in the record before the Public Enpl oynent
Rel ati ons Board indicate that Kanper mould'have |l ost at least a
portion of his assignnment regardless of his protected activity,
and the District would have been required to reschedul e sone or
all of his courses to give hima fuil cour se- | oad.

DI SCUSSI ON

The majority held: - "The nere fact that the District may
have made a reasonabl e atténptlto mtigate the effects of its
decision to transfer Kanper is insufficient to overcone the
presunption that the original decision was unlawfully notivated."

This assertion assumes that the decision to transfer Kanper and



attenpt to place himwithin the District are distinct events and
not part of the same process.

| nstead, the evidence in the record indicates, for a number
of reasons, Kanper was left without a full course schedule. The
District never dism ssed Kanper or elimnated his position, but
instead transferred himto provide himwith a full-time schedul e.
As both the majority opinion and the admi ni strative |aw judge
concluded, the District took reasonabl e steps to provi de Kanper
with a full-tinme schedule. | agree. However, the District
proved it would have transferred Kanper regardless of his
protected activity due to elimnation of sone of his duties.
(Heal dsburg. )

The findings the majority adopts include: (1) Kanper woul d
no | onger have continued to teach classes and serve as the
"Chapter 1 Coordinator" at the high school (proposed dec,

p. 35) ; (2) It was "understandabl e" that the Eﬁstricf woul d not
make extensive changes to the Master Schedule at the high schoo
and junior high school so close to the commencenent of school
(proposed dec, pp: 35-36); and (3) Kanper was transferred within
t he same tiﬁe period the Chapter 1 programwas elimnated at the
hi gh school .

In addition to these findings, the superintendent,

Dr. WIIliamWng (Vbng); testified why the ultimte decision to
transfer Kanper occurred. In considering Kanper for a wood shop
and ani mal care course at the high school, Wng had determ ned

there may be credential issues and he had nore qualified



i ndi vi dual s experienced in those areas to teach the .cl asses.
Further, the District did not wish to upset the master schedul es
whi ch woul d have required rescheduling a nunber of teachers in
addition to Kanper.

Based upon the forgoing evidence in the record, | would find
fhat the District, in an effort to neet the demands of the 1995-
- 96 school year and repl ace thel"Chapter 1" courses mhiph wer e
el i m nated, schedul ed Kanper to teach at the elenentary school as
a portion of his assignnment. Under Healdsburg. the District
proved by a preponderance of the evidence that it would have

transferred Kanper regardless of any protected activity.



APPENDI X
NOTI CE TO EMPLOYEES
_ POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD
An ‘agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-3634,
Mountain Enpire Federation of Teachers v. Muntain Enpire Unified
School District, in which all parties had the right to
participate, it has been found that the Mountain Enpire Unified
School District violated the Educational Enploynment Rel ations Act
(EERA), Governnent Code section 3543.5(a) and (b), by retaliating
agai nst enpl oyee Fred Kanper (Kanper) because of his
participation in activities of the Mwuntain Enpire Federation of
Teachers (Federation), in transferring Kanper away fromthe high
school and junior high school in August 1995.

As a result of this conduct, we have been ordered to post
this Notice and we wi | |:

A. CEASE AND DESI ST FROM

1. Retal i ati ng agai nst Kanper and ot her enpl oyees
because of their Federation activities; and

2. Denying the Federation its rights.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICIES OF THE EERA

1. Rescind the transfer of Kanper away from.the high
school and junior high school. The rescission may be effective
at the end of the school year.

2. Pay Kanper the "Chapter 1 Coordinator" stipend for
the 1995-96 school year, plus interest at the rate of seven (7)
percent per annum

3. Pay Kanper for his additional m|eage in comuting
to and from Jacunba El ementary School, fromthe time of his ,
transfer until his transfer is rescinded, at the rate established
by the Internal Revenue Service, plus interest at the rate O
seven (7) percent per annum :

Dat ed: MOUNTAI N EMPI RE UNI FI ED SCHOOL
: DI STRI CT

Aut hori zed Agent

TH'S I'S AN OFFI Cl AL NOTI CE. I T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



- STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

MOUNTAI N EMPI RE FEDERATI ON OF
TEACHERS,

Unfair Practice
Case No. LA-CE-3634

PROPOSED DECI SI ON
(3/ 3/ 98)

Charging Party,
V.

MOUNTAI N EMPI RE UNI FI ED SCHOCL
DI STRI CT,

Respondent .

e e N N (N A

Appearances: Janes M Gattey, Attorney, for Mountain Enpire
Federation of Teachers; Parham & Rajcic, by Mark Bresee,
Attorney, for Mountain Enpire Unified School District.
Before Thonas J. Allen, Adninistrative Law Judge.
PROCEDURAL HI STORY

In this case, a union of certificated enployees alleges a
school district retaliated against a union activist. The school
district denies any retaliation.

The Mountain Enpire Federation of Teachers (Federation)
filed an unfair practice charge against the Muntain Enpire
Uni fied School District (Dstrict) on Decenber 20, 1995, alleging
the District had retaliated against union activist Fred Kanper
(Kanper). The Ofice of the General Counsel of the Public
Enpl oynent Rel ations Board (PERB) issued a conplaint against the
District on April 29, 1996, alleging the District had retaliated
agai nst Kanper on or about August 10, 1995, by renoving himfrom
his position at the District's high school and junior high school
and transferring himto an elenentary school. The District filed

an answer on May 21, 1996, denying any retaliation.



PERB held an informal settlenment conference on June 19,
1996. After three continuances requested by the parties, PERB
held a formal hearing on April 23, 24, and 25, June 30, and
July 1, 1997. After the filing of post-hearing briefs, the case
was subm tted for decision on Cctober 8, 1997.

Fl NDI NGS OF FACT

The District is a public school enployer under the
Educati onal Enpl oynent Rel ations Act (EERA).! The Federation is
an enpl oyee organi zati on under EERA and is the exclusive
representative of the District's certificated enpl oyee bargaini ng
unit.

The District is relatively small in nunbers of students and
enpl oyees, but it is spread over a large area in the southeast
corner of San Diego County. The District's high school, junior
hi gh school and headquarters are |ocated next to each other
-somewhat west of the geographic center of the District, and that
is where the largest portion of the District's students and
enpl oyees are. A nunber of teachers teach classes at both the
hi gh school and the junior high school, and sonetines the two
school s have shared a single principal. One of the District's
small er and nore renote schools, Jacunba El enentary, has just
three certificated enployees and is located in the southeast

corner of the District.

'EERA is codified at Governnent Code section 3540 and
following. Unless otherwi se indicated, all statutory references
are to the Governnent Code.



At the District's elenentary schools, the classes are self-
contained; the students receive instruction in nultiple subjects
froma single teacher in a single classroom At the District's
hi gh school and junior high school, the classes are
departnental i zed; the students receive instruction in different
subjects fromdifferent teachers in different classroons.

The hi gh school and junior high school each have a master
schedul e showi ng which teachers wll teach which subjects during
whi ch periods. The two master schedul es are coordi nated, because
of the teachers who teach at both schools. A full schedule for a
teacher normally consists of five teaching periods and one
preparation period. Teachers who teach six periods, teaching on
what woul d otherwi se be their preparation periods, receive an
addi tional 20 percent of their regular salaries.

There is a collective bargai ni ng agreenent (Agreenent)
between the District and the Federation. Wen this case arose,
the Agreenment provided for advisory arbitration of grievances.

At all relevant tines, Article 10 of the Agreenent (Subject and

G ade Level Assignments) provided:

10.1 To the extent known at the tine of
notification, the Superintendent or
his designee shall informthe

certificated enpl oyee of his/her
proj ected subject area, specific
course assignnments(s), and grade
| evel (s) assignments prior to May
15 for the ensuing year.

10. 2 A second notice of projected
assignnent shall be sent to
certificated enpl oyees on or about
August 15, in those circunstances
where it is determ ned that

3



10. 3

staffing conditions require an
amendment to the first notice.

VWhen possible, the certificated
enpl oyee shall be notified a
mnimum of thirty (30) days prior
to any changes in course or grade
assi gnment .

Article 18 (Transfers and Reassignments), Section 18.3

(I'nvoluntary Transfers), provided:

18.3.1

18.3.2

| nvoluntary transfers shall be
based exclusively on the education-
rel ated needs of the District.

TheK will be initiated and effected
within the discretion of the
Superintendent. They shall not be
punitive or disciplinary in nature,
and shall not be based on
arbitrary, political, or vindictive
reasons.

The following procedures will be
used for involuntary transfers:

(a) The Superintendent shal
schedule a conference with the
certificated enployee to
di scuss the involuntary
transfer. Upon request, the
Superintendent shall provide
the certificated enployee with
a witten statement giving all
reasons, including parental
conplaints, if any, for the
I mpending transfer. This
procedure shall be schedul ed
as soon as a decision has been
made to effect an involuntary
transfer.

(b) The certificated enpl oyee may
schedul e a conference to
di scuss the transfer with the
Federation President and the
Superintendent.

(c) Certificated enployees who are
involuntarily ‘transferred
shall have the right to

4



i ndi cate reassi gnnent
preferences froma list of
avai | abl e vacancies. |If the
certificated enpl oyee being
involuntarily transferred
indicates a preference for a
vacant position, the
Superintendent may transfer
that certificated enpl oyee to
such vacant position whether
or not the selection process
for such vacant position is
continuing. |In such case, the
District may termnate
continuation of the selection
process for that previously
vacant position.

(d) Except in cases of energency,
as determ ned by the
Superintendent, involuntary
transfers shall not be
effected until at |east three
(3) weeks follow ng the

Superintendent's conference
with the teacher

The Agreenent has al so provided a nodest anmpunt of extra pay
(less than $300 per senester) for a teacher in the position of
"Chapter 1 Coordinator."

"Chapter 1" refers to Chapter 1 of the federal Elenentary
and Secondary Education Act of 1965, which has provided federa
funds to supplenment the education of students in "high-poverty"
schools. The federal government has offered various formulas by
whi ch school districts could rank their schools to determ ne
whi ch ones are "high-poverty" and therefore eligible for
Chapter 1 funds. In the-District, the choice of the formula is
made initially by a District Advisory Council and ultimtely by
the Governing Board. The allocation of specific anounts of funds
to eligible schools is made in the sane way.
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How Chapter 1 funds are actually .spent at a school is
determ ned by the individual school site council; such funds are
supposed to be spent in accordance with a three-year plan for the
school . Each three-year plan is devel oped by the school site
council, reviewed by the District Advisory Council, and
ultimtely approved by the Governing Board. The District's high
school had a three-year plan for 1992-1995, approved by the
Governi ng Board on August 4, 1992. The District's junior high
school had a three-year plan for 1994-1997, approved by the
Governi ng Board on May 18, 1994. Wth regard to Chapter 1, both
three-year plans stated in part:

Each Chapter | [sic] class will have a
credentialed instructor and a full time adult
ai de. Students have access to the Chapter |
conputer |ab throughout the day on an as
needed basi s.
Schedul ed cl asses neet five periods per week with
a Chapter | teacher, assisted by an adult
instructional aide, to provide individualized and
small group instruction for target students.
Conmputers to assist instruction, appropriate
| anguage, reading, and match prograns are
utilized.
Nei t her three-year plan nentioned staff devel opnment in connection
with Chapter 1.

In the 1994-95 and 1995-96 school years, Anna Sullivan
(Sul'livan) was the District's Director of Consolidated Prograns,
responsi ble for making sure the District was in conpliance with
various state and federal prograns, including Chapter 1. She
chaired the District Advisory Council and tried to keep herself
i nformed about what was happening at all the school sites.
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In the 1994-95 school year, Fred Kanper (Kanper) served as
Chapter 1 Coordinator at the high school and junior high school.
He taught all the Chapter 1 classes hinself, two at the high
school and three at the junior high school, and his salary was
paid with Chapter 1 funds. The 1994-95 school year was the first
year Chapter 1 funds were actually allocated to the high school,
so Kanper had not previously taught Chapter 1 classes at the high
school. In previous years, since about 1990, he had taught up to
four Chapter 1 classes at the junior high school, with the
remai nder of his schedule being filled with other classes.
Usual |y these were conputer classes, but at |east one year he
taught an English devel opment class for Spani sh-speaking
students. From 1988 to 1990, before Kanper started teaching
Chapter 1 classes, he had taught nathematics and conputer classes
at the junior high school.

Kanper has a nmultiple subject teaching credential, which
authorizes himto teach in "any self-contained classroom"
including "grades 1 to 12." He also has a suppl enentary
mat hemat i cs credential, which authorizes himto teach mathematics
in "departnmentalized classes in grades 6, 7, 8 and 9." He also
has an admi nistrative credential, which authorizes himto serve
as a principal or assistant principal. Wen he first canme to the
District, he taught third and fourth grade at an el enentary
school for five years. He then spent one year as assistant
principal and two years as principal at the high school and

junior high school, before he returned to the classroom



Both before and after his-years as a principal, Kanper was
very active in the Federation. He had served as the Federation
president and was its chief negotiator and main processor of
grievances. He was well known in the District; Governing Board
menber Ral ph Davis (Davis), called as a witness by the
Federation, testified, "It is generally perceived that M. Kanper
is one of the nost litigious people that ever lived." Davis
testified he hinself shared that perception, although not because
of Kanper's enployee rights presentations.

There are three nore people at the center of this case.
John Keiter (Keiter) becane principal of the District's junior
hi gh school on July 1, 1995. 1In 1994-95, he had been princi pal
of two elenentary schools in the District; neither school had a
Chapter 1 program and Keiter had no previous responsibility for
such a program Keiter testified he was aware Kanper was a
| eader in the Federation but did not recall having dealt with
hi m

Dr. Mark Lindsay (Lindsay) becane principal of the
District's high school, also on July 1, 1995. He had previously
been an adm ni strative assistant principal in a high school in
another district, where he had sone responsibility for a Chapter
1 programbut was not the lead adm nistrator. Lindsay testified
he did not know Kanper was active in the Federation "probably
until sonetine after school started" in August 1995.

Dr. WIliamWng (Wng) becane superintendent of the
District in Decenber 1994. He had previously been an



adm nistrator in other school districts. 1In one district, he had
spent two years as director of special prograns, wth
responsibility for a Chapter 1 program Wng testified he was
awar e Kanper was an officer of the Federation and a nenber of its
negoti ati ng team

Sonetine in 1994, Congress anended the El enentary and
Secondary Education Act of 1965 by passing the | nproving
Anerica's Schools Act of 1994. Chapter 1 was reauthorized as
"Title I," and there were changes in the enphasis of the
program As the District's Director of Consolidated Prograns,
Sull'ivan nonitored the reauthorization and reported to the
District Advisory Council. According to the m nutes of a neeting
on January 20, 1995, Sullivan reported in part:

Chapter | [sic] reauthorization has changed
many of the old ways things used to be done.
This will take effect on July 1, 1995.
Chapter | will nowbe called Title I.
‘Chapter 1 is earmarked for the economcally
di sadvantaged. The district selects the
poverty index nethod. W use free and
reduced | unch counts as do nost districts.
Once the index is determ ned the ranking
process is the next step in getting the noney
to the sites. There are many rul es and

regul ations that nust be followed in the
ranki ng and fundi ng of school sites. Severa
practices are being frowned on: Pul | - out
prograns (except those shown to be successfu
according to research, such as Reading
Recovery), prograns delivered by aides rather
than teachers. Several ideas are being put
forth as being nodels and ideals: extended
ti me, parent education, parent contacts,
heavy staff devel opnent.

Sullivan testified she nmade a simlar report around the sane tine

to a managenent neeting, which Whng as superintendent woul d have



conducted, and which Keiter as.an el enentary school principal
woul d have attended.

Wong testified he |ooked at the goals of the reauthorization
and concl uded school districts across the country would have to
change their plans. Wile the Chapter 1 program had enphasi zed
renedi al education in | anguage arts and mat hematics, the Title |
program enphasi zed all the core courses, including science and
social studies. Keiter testified he too |ooked at the goals of
t he reauthorization and concluded changes woul d be necessary. He
understood the intent was to bring suppl emental education closer
to the regular classroons, rather than to have separate cl asses.
He further understood "a portion of the funds would have to be
directed towards staff developnment for all of the teachers that
worked with Title | kids in core classroomsettings.” |t does
not appear, however, that the District took any steps toward
changing its prograns before August 1995.

As the District's new superintendent, Wng had as one of his
goals an inprovenent in the District's relationship with the
Federation. One problemin that relationship was a pendi ng
| awsuit the Federation had filed against the District in 1994.

On May 15, 1995, Wong and the Federation president signed a
tentative agreenent settling the |awsuit, amending the Agreenent,
and resolving sone other issues. Wng testified Kanper had "a
maj or inpact” on the lawsuit and fts resol ution. Wng al so
testified he thought the tentative agreenent was a very fair

conprom se, going a long way to inprove the relationship.
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In the latter part of the 1994-95 school year, the
District's high school and junior high school shared a principal,
M chael MIler (Mller). In accordance with Section 10.1 of the
Agreenent, MIller inforned teachers by May 15, 1995, of their
proj ected assignnents for the 1995-96 school year. Mller
i nformed Kanper he was projected to teach five Chapter I/Title |
cl asses. Presumably, two of those classes were to be at the high
school, as in the previous year.

Sonmetime after MIler gave Kanper this projected assignnment,
the District received information the high school would not be
eligible for Title I funds. |In response to this information, the
District Advisory Council reconmended the new conputers at the
hi gh school, which had been purchased with Chapter 1 funds, be
di spersed to schools eligible for Title | funds. In response to
the same information, the new three-year plan for the high
school, as approved by the Governing Board on June 27, 1995, had
no Chapter |/Title | section. Kanper testified he did not
receive this information, and Wwng testified neither he nor
Sullivan nor MIler thought about its effect on Kanper's
assignnment. Sullivan, however, testified Kanper was part of the
process of deciding to disperse the conmputers. She under st ood
Kanper would not teach Title I classes at the high school but
woul d still teach themat the junior high school.

Sul livan, Keiter and Lindsay were all on vacation in the
month of July. Around this tinme, Wng becane aware of a

federal |l y-approved fornula under which the high school could
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again be eligible for Title I funds. He hoped the District

Advi sory Cbuncif woul d support the use of this fornmula, and the
all ocation of funds to the high school, even though it woul d nean
| ess noney for other schools. Wen Sullivan returned from
vacation, Whng asked her to set up a neeting.

Keiter returned fromvacati on before Lindsay and started
wor ki ng on the junior high school master schedule. Although
Kanper and his Chapter 1 classes had been on the 1994-95 "
schedul e, Keiter did not put Kanper or any Title | classes on the
1995-96 schedule; Keiter testified he did not renmenber making the
deci sion not to do so.

When Lindsay returned fromvacation, Wng told himabout the
prospect of Title |I funds for the high school. Wng also told
Li ndsay, however, the new conputers at the high school had been
commtted to other schools. Wng asked both Lindsay and Keiter
to think about the Title | prograns at their schools. One of the
first things Lindsay and Keiter discussed was staff devel opnent;
according to Keiter, the two reached "al nbost a sinultaneous
conclusion” to elimnate separate Title |I classes in favor of
staff developnent.

Li ndsay was especially enthusiastic about a staff
devel opnent program he had used in another school district. Wng
testified he remenbered telling Lindsay to "nake sure" to have a
school site council neeting to approve it. Neither Wng nor
Li ndsay nor Keiter discussed the inpending change with Sullivan

or Kanper.
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The events nost central to this case took.place in August
1995. Sone of the events were scheduled in advance: the
District Advisory Council was scheduled to neet on August 8; Wng
was schedul ed to have surgery on August 16; the Governing Board
was schedul ed to neet on August 22; teachers were scheduled to
report for work on August 23; and classes were scheduled to begin
on August 28.

As Wong had advi sed, Lindsay took action to hold a schoo
site council neeting. Lindsay believed it was necessary for the
school site council to add a Title |I section to the school's
t hree-year plan and submt it to the District Advisory Council,
whi ch was neeting on August 8. Lindsay had a secretary type a
nmeeting notice, post it on the doors of the high school, and take
it to the District headquarters for further posting. The notice
announced an "Enmergency School Site Council Meeting" on August 4
to "[e]valuate and revise the Title | Programat Muntain Enpire
Hi gh School ." Sullivan and Kanper did not see the notice and
were not aware of the neeting.

At the August 4 neeting, Lindsay told the other nenbers
present the high school mght be allocated $62,000 in Title |
funds and needed a plan to submt to the District Advisory
Council on August 8. After discussion, a tentative budget was
approved, with $34,000 for instructional aides, $15,000 for staff
devel opnment, and $13,000 for equi pnent and materials, but with no
funds to be spent on a credentialed instructor. Wen the m nutes

were distributed, attached to themwere two additional pages,
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appearing to be a proposed Title |I section for the high school's
t hree-year plan, describing a programw th instructional aides,
staff devel opnent, and conputers, but without a credential ed

i nstructor. It is not clear fromthe mnutes or the testinony,
however, whether these two pages were discussed at the August 4
nmeeting itself.

The District Advisory Council met as schedul ed on August 8.
Before the neeting, Wng suggested the Federation president tell
Kanper to attend, because Whng wanted Kanper's support for the
allocation of funds to the high school. The Federation president
did call Kanper, who did attend. Sullivan and Wong expl ai ned how
the high school could receive an allocation; Kanper explained how

the Chapter 1 program had been run and how it had benefitted

st udents. The consensus at the neeting was to allocate funds to
the high school. There was al so discussion of whether the new
--conputers at the high school should still be dispersed to other

school s; the consensus was to |let the high school keep them

Even though Lindsay and anot her nenber of the high school
site council were present, and even though the site council had
acted specifically in order to be able to submt its plans to the
District Advisory Council, no one nentioned the high school's
plans for a Title | programw thout a credential ed instructor.
Keiter was al so present, but he did not nention any new plans for
the junior high school either.

According to Wng, it was imedi ately after the District

Advi sory Council neeting he first realized Kanper m ght be
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transferred. Lindsay and Keiter told Whng about their plans, and
Wwng realized those plans had inplications for Kanper. He told
Li ndsay and Keiter they would not have enough Title | noney for
their staff devel opnent plans and for Kanper's salary. Lindsay
and Keiter told Wong they would rather proceed with their plans;
Wng said that would cause himto "surplus" Kanper

Wong began studying the issue of Kanper's possible transfer.
He reviewed Kanper's credentials and the | anguage of Section 18.3
of the Agreenent (lnvoluntary Transfers). He determ ned Section
18.3 did not require himto consider Kanper's seniority in
deci di ng whether to transfer him On August 10, Wng heard
Kanper was on his way to District headquarters on ot her business,
and Wng deci ded he should go ahead and talk to Kanper about the
transfer.

Part of Kanper's business on August 10 was to neet with
‘Lindsay and Keiter about the Title | program At the District
Advi sory Commttee neeting, Kanper had offered to neet with
Li ndsay, and on August 10 Lindsay called Kanper and set up a
meeting for later that norning. At the neeting, Kanper was
telling Lindsay and Keiter about the conputers at the high school
when Lindsay remarked to Keiter, "He doesn't know yet." Lindsay
then told Kanper the new conputers woul d be dispersed to other
schools after all; Wng later testified he had nmade this
deci sion, despite the consensus at the District Advisory Council,
because the principals who expected to receive the conputers had

been calling himand "essentially whining." Lindsay also told
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Kanper he was developing a Title |I programw th ai des but no
credential ed instructor. Kanper responded that the junior high
school still had its conputers and that perhaps he could be
schedul ed to teach several Title | classes there and also to
coordinate the aides at the high school. Kanper understood from
Li ndsay and Keiter this was a possibility.

Later that day (August 10), when Kanper nmet with Wong, the
Federation president was also present. Wng handed Kanper a
letter bearing the date "August 22, 1995." The letter stated as
follows:

Due to the reallocation of categorical funds
at the Junior/ Senior H gh School, it has
beconme necessary to restructure the
categorical prograns at the Junior/ Seni or

Hi gh School. As a result, it wll be
necessary to transfer you to a different
position at a different site for the upcom ng
year. Because categorical funds were not
approved by the California |legislators until
August 3, 1995 and the District did not
recei ve our estimated apportionnent until
August 8, 1995, | amdeclaring the transfer
to be of an energency nature in order to
conplete certificated assignnents by the
first student school day.

Pursuant to paragraph 18.32 of the Collective
Bar gai ni ng Agreenent (hereinafter "CBA"), a
conference with you regarding this transfer
was held on August 10, 1995.

Qur records indicate that you possess a K-12
self contained nultiple subject credentia
and have appropriate credentials to teach
math in grades 6, 7, 8, and 9. It appears
that the only vacancies at this tine for

whi ch you have appropriate credentials are a
full time elenentary teacher at Jacunba

El ementary and a full tinme |ndependent Study
position at the Continuation H gh School.
Because the I|ndependent Study position

requi res your consent, you are being
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transferred.to Jacunba El enentary School. If
you wi sh to provide your consent to the

| ndependent Study position, please notify ne
inwiting by August 2, 1995 [sic].

Pl ease give ne a call if you have any
guesti ons.

Wng testified the reference to "August 2, 1995" was a

t ypographical error. He did not explain the "August 22, 1995"
date on the Ietter, however, or why the letter referred to the
August 10 conference as having already been held, other than to
testify he did not renmenber handing it to Kanper on August 10.
The reference in the letter to the need for Kanper's consent for
t he I ndependent Study position was apparently a reference to
Educati on Code section 44865, which requires a teacher to consent
to a continuation school assignnment outside the teacher's
credenti al .

Wth regard to the letter's reference to the District's
estimated apportionnent of Title | funds, Wng testified he had
called the State Departnent of Education on August 8 and
understood the District would receive less than in the previous
school year, which worried him Utimtely, the Dstrict did
recei ve about 10 percent |ess, $240,000 as opposed to $267, 000.

After giving Kanper the letter, Wng wote up a list of all
known vacancies in the District, whether or not they were within
Kanper's credential. Wng showed the list to Kanper and the
Federation president; it included not only the positions at the
conti nuation school and Jacunba El enentary School nentioned in

the letter but also one aninmal care class at the high school,
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four woodshop cl asses. at the high school, a full-tinme speech
position, a full-time resource specialist position in specia
education, and a half-tine elenmentary school position. Kanper
had no interest in the speech position and did not think he was
credentialed for the resource specialist position. Kanper
expressed interest in the animal care and woodshop cl asses and
also in the continuation school position. Wth regard to the
|atter, Wong asked Kanper to put his interest or consent in
writing; Kanper said he wanted to consider his other options
first.

Kanper and the Federation president asked if they could | ook
at the master schedules for the high school and junior high
school to find nore options. Although teachers do not usually
see the master schedules until school starts, and although the
Agreenent did not provide for an enpl oyee facing transfer to
~review the master schedul es, Wng called Lindsay and Keiter and
arranged for Kanper and the president to go take a | ook.

Kanper and the Federation president went to Lindsay's
office, where Lindsay and Keiter were present and the naster
schedul es were on view. The first thing Kanper and the president
noticed was that nine teachers were scheduled to teach during
their preparation periods. Eight of these were high school
teachers; one was a junior high school teacher who al so taught
hi gh school chem stry. This was an unusually hi gh nunber, and
Li ndsay was sonewhat surprised and concerned when it was brought

to his attention.
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Anot her unusual feature of the master schedul es was that
Craig Matern (Matern) was scheduled to teach two eighth grade
mat hemat i cs cl asses. Although Matern had a credential to teach
i ntroductory mat hematics, he normally taught physical education
only. Soneone el se was assigned to teach two high school
physi cal education classes Matern normally taught.

The master schedul es showed the four woodshop cl asses were
to be taught by Robert Jacinski (Jacinski). Jacinski had taught
woodshop as a tenporary enpl oyee on an energency credenti al
during the 1994-95 school year. He had taken courses and a test
to obtain a full credential, but the results of the test were not
yet known. The master schedules did not show who would teach the
animal care class, but Kanper was told it was to be Kelly Tull och
(Tulloch). Tulloch was an instructional aide with a degree in
agricul tural business, and education and experience in aninal
care, but no credential.

Based on the nmaster schedul es, Kanper and the Federation
presi dent devel oped several different options permtting Kanper
to continue teaching at the high school and junior high school.
One option was for Kanper to teach the woodshop and ani mal care
cl asses. It was not clear fromthe testinony what any of the
ot her specific options were, but they all affected the schedul es
for both schools and reduced the nunber of teachers scheduled to
teach on their preparation periods, but they did not |eave any
teacher with less than a full five-period schedul e. Kanper and

the president believed sone of these options would not require
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Kanper or any other teachers to teach outside their current
credentials; Keiter recalled there was probably one such option.
Kanper and the Federation president returned to Wng's

office along with Lindsay and Keiter. Kanper and the president
presented the options they had devel oped, but Lindsay said he was
not sure he wanted to change the master schedule. Wng prom sed
to discuss the matter with Lindsay and Keiter and to call Kanper
the norning of August 14. At sone point, Wng also told Kanper
he could raise the matter with the Governi ng Board, which was
schedul ed to neet on August 22.

Wong, Lindsay and Keiter did discuss the options presented
by Kanper and the Federation president. Li ndsay or soneone on
his staff prepared a docunent show ng all 48 classes to be taught
by the eight high school teachers scheduled to teach during their
preparation periods. Wng concluded Kanper's credential did not
-authorize himto teach any of those courses. Wng concluded in
part that Kanper's supplenentary mat hematics credential for
"grades 6, 7, 8 and 9" did not authorize himto teach al gebra or
geonetry, because those classes had tenth and el eventh graders
and well as ninth graders. Wng did not nake use of the
credential information resources of the County O fice of
Education in reaching this concl usion.

Li ndsay and Keiter both thought it unwi se to change the
mast er schedul es, which fhey t hought represented the best
configuration for serving the students. Wth regard to the

woodshop cl asses, Lindsay thought Jacinski was better qualified
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t han Kanper, because of Jacinski's experience teaching the class
in the 1994-95 school year. Wth regard to the animal care

cl ass, Lindsay thought Tulloch was better qualified than Kanper,
because of her educational background in the subject.

Kanper was planning to |eave town for a few days on August
14. \When Wng did not call himfirst thing in the norning,

Kanper tried to call Wng and then went in to see him Wng told
Kanper the master schedules would not be changed and infornmed him
again of the vacancies listed at the August 10 neeting. Kanper
agai n expressed interest in the woodshop and ani mal care cl asses.
At first Wng said Kanper could not teach those cl asses because
he did not have the appropriate credential. Kanper pointed out
that Jacinski and Tulloch were not fully credentialed and that he
hi nsel f had the experience to qualify for a vocational education
credential. Wbhng eventually said that if Kanper applied for the
- vocational education credential he would be assigned to teach the
cl asses, but until then he would be assigned to Jacunba

El enentary School . Kanper assured Wng he would go to the County
O fice of Education that day to start the process.

After talking to Kanper, Whng realized the woodshop cl asses
wer e general education courses for which a vocational education
credential would not be appropriate. Wng testified he called
the credentialing supervisor at the County Ofice of Education
and al erted her Kanper was comng in. The credentialing
supervi sor renenbered only that Wng called and asked questions

about energency credentials. Wng apparently also realized
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Kanper could still teach the woodshop cl asses under an energency
credential, as Jacinski had done, but Wng thought it was nore
appropriate to get an energency credential for Jacinski, who was
working toward a full credential, than to get one for Kanper.
Wng di scussed these matters with the District business nmanager,
but he did not discuss them further with Kanper.

After talking to wbng, Kanper put off his plans to | eave
town and went to the County O fice of Education. Kanper was
referred to the person in charge of vocational credentials, who
gave him the paperwork and told him he needed to get a signature
froma superintendent, director or principal. If Wng had
already called the credentialing supervisor, the call apparently
had no effect on how Kanper was treated.

Kanper then called Wng's office, but Wong had left. \Wen
Kanper said he needed a signature, the executive secretary told
himto neet with the personnel direcfor the next day. - Wen
Kanper did neet with the personnel director the next day, August
15, she told himWng had left her no directions; apparently Wng
was al ready on |eave in connection with his surgery schedul ed for
August 16. The personnel director also told Kanper a vocati onal
education credential was inappropriate for the woodshop cl asses,
but she did not tell himan energency credential could be
appropriate. Wen Kanper insisted he needed a signature, the
personnel director suggested he try Lindsay.

Li ndsay was not imedi ately available, so Kanper called the

County O fice of Education and was referred to the credentialing
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supervi sor. She suggested Kanper try to get an emergency-
credential, which would require an appropriate declaration from
t he Governing Board, and she prom sed to send him the paper wor K.
Kanper later net with Lindsay and asked himto sign the
vocational education credential form but Lindsay, who had not
seen the formbefore, would not sign it without direction from
Wong.

Wwng had his surgery as schedul ed on August 16. That sane
day, Kanper wote a letter to Wng which he also sent to all the
menbers of the Governi ng Board. Kanper recounted the events of
that nonth and expressed his frustration about "the seem ng
unw | I i ngness of the district to facilitate a desired teaching
assignnment for nme for the 1995-96 school year." Finally, he
requested "to neet with the School Board at the August 22, 1995
cl osed session per your [Wng' s] offer on August 10, 1995."

When the Governing Board net as schedul ed on August 22, Wng
was still on | eave, but Lindsay, Keiter and the busi ness nmanager
were there, as were Kanper and the Federation president. Li ndsay
and Keiter spoke to the CGoverning Board about the reauthorization
of Chapter 1 as Title | and about their plans to enphasize staff
devel opnent. Kanper spoke about how he could still teach at the
hi gh school and junior high school, especially if the District
signed off on the credentials for himto teach woodshop and
ani mal care.

The Federation president testified she renmenbered board

menber Davis saying a transfer mght be in Kanper's best interest
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"since he was such a troubl emaker." Kanper testified simlarly,

but Lindsay and Keiter testified they did not renenber such a

statenent, and the business manager denied it had been made.

Davi s hinself denied nmaking such a statenent. Davis seened to be

a candid and out spoken person; presumably that is why the

Federation called himas a w tness. | credit his testinony,

corroborated by the business manager, that he did not nake the

st at enent

attributed to himby Kanper and the Federation

presi dent.

The Federation president also testified she "distinctly"

remenbered Dr. Joel Levine (Levine), another board nenber,

poi nting at Lindsay and Keiter and saying, "If this cones back to

bite us in the butt, you guys are going to be held accountable."

Kanper testified simlarly, but Davis and Lindsay testified they

did not

manager

remenber Levi ne maki ng such a statenent, and the busi ness

deni ed Levi ne made such a statenent. Kei ter seened

genui nely surprised to hear the statenent attributed to Levine;

he testified:

| credit

manager,

Well, | think I'd renmenber that if he said
that because he's saying | would be held
responsible, and I don't think Joel uses
phrases like bite in the butt or anything.
But | think I would renenber that just by
being ny first, you know, one of ny first
actions as a Principal at the junior high
school . If | was being told I'd be held
accountable for sonething, |'d renenber that
and | don't. :

Keiter's testinony, corroborated by the business

that Levine did not nmake the statenment attributed to him

by Kanper ahd t he Federation president.
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The next day, August 23,. Kanper was informed the Governing
Board had decided to uphold his transfer. On the sane day, Wng
signed the paperwork for Tulloch to get a vocational education
credential to teach animal care. Although Wong was still on
nmedi cal | eave, the business manager brought hi mpaperwork to
si gn.

August 23 was also the day for teachers to report for work.
Matern was surprised to find out he was scheduled to teach eighth
grade mat hematics. He told Lindsay he did not want to teach
mat hemati cs and asked why he was not teaching high school
physi cal education as usual; Lindsay told himit was because
"they needed a math teacher.”

Around this tine, it became known that Jacinski had not
passed the test to becone fully credentialed to teach woodshop.
On August 25, the Friday before classes started, Jacinksi was
-called to teach woodshop as a substitute, rather than as a
per manent or tenporary enpl oyee.

Sometine after the first day of school, there was a faculty
nmeeting at the high school. Because Jacinski had not passed the
test, Lindsay nentioned he was | ooking for a shop teacher. The
Federati on secretary, who was present, knew Kanper had sought the
job and asked Lindsay about it. She testified Lindsay told her,

W t hout el aboration, "that it was a political situation and that

we should leave it alone.” Lindsay testified he did not renenber
maki ng the statenment, but | credit the Federation secretary's
testinony that he made it. She also testified Lindsay said there
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was an audit coining .up and they did not want to use energency
credentials unless absolutely necessary.

As school began, Sullivan becane aware of Kanper's transfer.
She assuned at first soneone had replaced himas a credential ed
Title | instructor. Wen she |earned this was not the case, she
spoke to Lindsay, telling himit was "frowned upon” (though not
illegal) to havé a programw th aides rather than a credenti al ed
instructor. Lindsay responded that was the way he had done it
previously and the way he intended to do it. Lindsay also
informed her simlar changes were being made at the junior high
school .

On Septenber 19, 1995, the junior high school site counci
hel d an "energency neeting" at which it voted "to nove in the
direction of spending [Title I] funds this way: 30% for staff
devel opnent, 69% to extend learning tinme and purchase equi pnent,
-and 1% for parent involvenent." No funds were to be spent on a
credential ed instructor.

About a nonth into the school year, Jacinski asked Lindsay
about getting an energency credential so he could be paid as a
tenporary enpl oyee. Li ndsay told himthere would be no energency
credentials that school year. |In Cctober 1995, however, the
District signed the paperwork for Jacinski to obtain an energency
credential. Jacinski later retook the test for a full credential
and passed it. |

Also in Qctober 1995, the new Title | section of the high

school's three-year plan was submtted to the District Advisory
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Counci |, which reconmended approval . In Novenber 1995, the
junior high school site council was still working on a new Title
| section for its three-year plan; the District Advisory Counci
ultimately reviewed it and reconmended its approval in March
1996. Al though Sullivan had concerns about the new pl ans, she
did not oppose them

Kanper's transfer to Jacunba El enentary School gave him a
significantly | onger commute. It also renoved him fromwhat had
been his professional honme and nade it nore difficult for himto
performhis duties in the Federation. The continuation high
school is closer to the high school and junior high school, and
even closer to Kanper's hone, but he regards it as a place for
difficult students and "discarded" enployees.

1 SSUE

Did the District retaliate against Kanper in transferring

- hi n®?

CONCLUSI ONS _OF LAW
In order to prevail on a retaliatory adverse action charge,
the charging party nust establish the enpl oyee was engaged in
protected activity, the activity was known to the enpl oyer, and
t he enpl oyer took adverse action because of the activity.

(Novato Unified School District (1982) PERB Decision No. 210

(Novato).) Unlawful notivation is essential to the charging
party's case. In the absence of direct evidence, an inference of
unl awf ul notivation may be drawn fromthe record as a whole, as

supported by circunstantial evidence. (Carl sbad _Unified School
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District (1979) PERB Decision No. 89.) FromNovato and a nunber
of cases followng it, any of a host of circunstances may justify
an inference of unlawful notivation on the part of the enployer.
Such circunstances include: the timng of the adverse action in

relation to the protected activity (North Sacranmento School

District (1982) PERB Decision No. 264); the enployer's disparate

treatnment of the enployee (State of California (Departnent_of

Transportation) (1984) PERB Decision No. 459-S); the enployer's

departure from established procedures or standards (Santa Cl ara

Uni fied School District (1979) PERB Decision No. 104); the

enpl oyer's inconsistent or contradictory justification for its

actions (State of California (Departnent of Parks and Recreation)

(1983) PERB Deci sion No. 328-S); or enployer aninosity towards

uni on activists (Qupertino Union Elenentary_School District

(1986) PERB Decision No. 572). Once an inference is made, the
burden of proof shifts to the enployer to establish that it would
have taken the action conplained of, regardless of the enployee's

protected activities. (Novato; Martori Brothers Distributors v.

Agricul tural Labor Relations Board (1981) 29 Cal.3d 721 [175

Cal . Rptr. 626].)

In the present case, it is not disputed Kanper engaged in
protected activity, nor is it disputed Wng and Keiter had at
| east sone know edge of his protected activity. Lindsay
testified, however, he did not know Kanper was active in the
Federation "probably until sonetine after school started" in late

August 1995. Lindsay was new to the District, and the Federation
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does not argue Lindsay.in fact knew Kanper was a Federation
activist before school started. | credit Lindsay's testinony on
this point.

The District argues Kanper was not subjected to an adverse
action. The District does not dispute a nandatory transfer to
Jacunba El enentary School was objectively adverse, because of the
| onger commute, but it points out Kanper was offered the
alternative of a transfer to the continuation school, which would
actually have been a shorter commute. As Wng acknow edged in
his letter to Kanper, however, Education Code section 44865
requires a teacher to consent to a continuation school assignnent

outside the teacher's credenti al. In California Teachers' Assnh.

v. Governing Board (1983) 141 Cal.App.3d 606 [190 Cal .Rptr. 453],

the court stated:
There is good reason for the [Education

Code] requirenent of consent if a teacher is
assigned outside the scope of his or her
expertise. Evaluation is made on the basis
of performance of the assigned task. A i
teacher may be unwilling to risk a critical
eval uation while teaching outside the anbit
of his or her credential.

Kanper's involuntary transfer to the continuation school would

t hus have been objectively adverse as a matter of |aw.

The crucial question is whether Kanper's transfer was
unlawfully notivated. |In the present case, | have not credited
the testinony attributing to board nenber Davis a statenent that
Kanper's transfer mght be in Kanper's best interest because
Kanper was a "troubl emaker". | have, however, credited the
testinony attributing to Lindsay a statenent that Kanper's
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request to teach woodshop was a "political situation" that should
be left alone. The Federation suggests Lindsay thus admtted he
knew of unlawful notivation on the District's part, but there is
no .apparent reason to interpret Lindsay's statenent that way. At
the tinme Lindsay spoke, Kanper's request had al ready gone before
the Governing Board, the District's ultimate political authority.
In that sense, Kanper's request was indeed a "politica
situation,” which Lindsay mght legitimately choose to | eave

al one once the Governing Board had spoken.

In the absence of an adm ssion of unlawful notivation, the
gquestion is whether such notivation should be inferred from
circunstantial evidence. |In the present case, Kanper's ultimte
transfer was the cul mnation of a series of decisions: the
decision to change the high school program the decision to
change the junior high school program the decision not to change
~-the master schedul es, and the decision not to have Kanper teach
woodshop and animal care. For there to be a prinma case of
retaliation, there nmust be reason to infer that at |east one of
t hese decisions was unlawful ly notivated.

Wth regard to the decision to change the high schoo
program | find no reason to infer unlawful notivation. Wen
Li ndsay cane to the District and becane hi gh school principal,
there was no high school Title |I programand no three-year plan
for one, because there maé no expectation of funding. Wen
fundi ng becane a possibility, it is not surprising Lindsay woul d

make plans to nove toward a staff devel opnment program he had used
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and |iked in another school district. Wen Lindsay first shared
his plans with Wong, Wong told himto "make sure" he had a schoo
site council neeting to approve them W ng apparently understood
this was the established procedure. Li ndsay foll owed Wng's
directive, and on August 4 the high school site council approved
a budget reflecting Lindsay's pl ans. It is odd and unexpl ai ned
that Lindsay did not share his plans with the District Advisory
Council at its August 8 neeting, as Lindsay said he intended to
do, but | do not infer unlawful notivation fromthat oddity; |
have credited Lindsay's testinony he did not then know Kanper was
a Federation activist.

The situation was different at the junior high school, which
was al ways expected to have funding, and which had a current
t hree-year plan for 1994-1997, approved on May 18, 1994, calling
for a credentialed instructor rather than staff devel opnent.
Li ke Lindsay, Keiter apparently had legitimte reasons to nake
pl ans to nove toward a staff devel opnent program but what is
striking is how differently Wng responded when Keiter shared
those plans. According to Wong, this was immediately after the
August 8 neeting of the District Advisory Council, and this was
al so when Wng first realized Lindsay's and Keiter's plans had
inplications for Kanper. Although Wong had previously told
Li ndsay to "nmake sure" to have a school site council neeting to
approve his plans, he apparently.said no such thing to Keiter, at
| east at the tine. I nstead, Wong apparently sinply accepted

Keiter's plans for staff devel opnent and began studying Kanper's
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possible transfer. No apparent attenpt .was nade to involve the
junior high school site council until its "energency neeting"
al nost six weeks later, on Septenber 19.

It thus appears that when Whng becane aware changes in the
Title | prograns woul d af fect Kanper, Wng departed fromthe
establ i shed procedure of requiring prior school site counci
approval. This departure was not explained by any testinony or
ot her evidence. On the contrary, it appears fromthe evidence
that prior school site council approval should have been nore
inmportant at the junior high school than at the senior high
school, because the changes at the junior high school were
i nconsistent with the current three-year plan approved the
previous year. At the very least, this mght have |ed Wng to
raise the issue with Sullivan, who was responsible for the
District's Title |I conpliance, but it did not.

After accepting Keiter's plans to change the junior high
school program and after studying Kanper's possible transfer,
Wong produced the letter dated "August 22, 1995." | have
credited the testinony of Kanper and the Federation president
that Wwng handed Kanper the letter on August 10. Wng did not
explain the August 22 date on the letter, or why it referred to
t he August 10 conference as having already been held. The letter
decl ared Kanper's transfer to be of an "enmergency nature" because
categorical funds had been approved on August 3 and the District
had received its estinated apportidnnent on August 8. Wing

testified he did call the State Departnent of Education on August
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8 and understood the District would be receiving |ess funding,
which worried him Wng did not testify, however, this created
any "energency" situation, nor did he act as if he did. At the
August 8 neeting of the District Advisory Council, Wng still
sought (with Kanper's support) to allocate funds to the high
school, even though it would nean | ess noney for the junior high
school and ot her schools. Overall, it appears fromthe evidence
that Wing's letter was witten to nmake Kanper's transfer seem
nore urgent and inevitable than it really was.

It is true Wng showed sone apparent flexibility in allow ng
Kanper to | ook at the master schedules, to seek a vocationa
education credential, and to raise the matter with the Governing
Board. The evidence suggests this flexibility was nore apparent
than real, however. Despite the options presented by Kanper and
the Federation president, Wwng ultimately told Kanper the master
schedul es woul d not be changed. Furthernore, when Whng realized
a vocational education credential would not be appropriate for
t he woodshop cl asses, he did not discuss the matter w th Kanper
nor did he offer the alternative of an energency credential.

Al of these actions were reasonably close in tinme to the
settlenent of the Federation's lawsuit against the District, on
which a tentative agreenent was signed on May 15, 1995. Wng
acknow edged Kanper had "a major inpact"” on the lawsuit and its
resolution. Wng testified he thought the settlenent was fair
and he hoped to inprove the parties' relationship, but this

testinony is not necessarily inconsistent with a preference on
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wng's part to isolate Kanper, the Federation's reputedly nost
litigious activist. Fromthe evidence as a whole, | infer that
Wwng' s acceptance of Keiter's plans to change the junior high
school program w thout the prior approval of the school site
council, was unlawfully notivated. Because this was one of the
events actually leading to Kanper's transfer, the burden shifts
to the District to establish Kanper woul d have been transferred
regardl ess.

It does not appear that the change in the high schoo
programby itself would have led to Kanper's transfer. Kanper
had taught only two Chapter 1 classes at the high school, and
wi t hout them he apparently would still have had three classes to
teach at the junior high school. Furthernore, Kanper had taught
the two high school classes for only one year; presumably, as in
prior years, Kanper's schedule would have been filled with other
- classes. One obvious possibility is that Kanper woul d have been
assigned to teach the two eighth grade mat hematics classes Matern
did not want to teach. As Lindsay explained to Matern, "they
needed a math teacher."

The junior high school site council did eventually have an
"enmergency neeting” at which it approved the plans to change the
junior high school program but this "energency neeting" was not
hel d until Septenber 19, 1995, over three weeks after classes had
begun. By then, Kanper mould présunably have al ready been
teaching three Title | classes at the junior high school, as in

the previous year, and the renainder of his schedul e woul d have
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been filled with.other classes, as in prior years. The District
did not establish Kanper woul d have been transferred once the
school year began, given the disruption both to the Title I
program and to the master schedules that woul d have been invol ved
at that point. The District also did not establish Kanper would
not have continued as the District's "Chapter 1 Coordinator" for
the 1995-96 school year, so long as he continued teaching the

cl asses at the junior high school.

The District did establish by a preponderance of the
evi dence, however, that the junior high school Title |I program
as well as the high school Title |I program would have been
changed at the end of the 1995-96 school year. By March 1996,
the changes in the prograns and in the three-year plans had
cleared the two school site councils and the District Advisory
Counci | . It thus appears Kanper would no | onger woul d have
continued to teach the classes and serve as the "Chapter 1
_Coordinator."

It does not necessarily follow, however, that Kanper would
have been transferred at the begi nning of the 1996-97 school
year, rather than placed on the master schedules for the high
school and junior high school. The situation in 1996 woul d not
have been the sane as it was in 1995. In August 1995, the
District was asked to consider whether or not to nake rather
extensi ve changes in established master schedul es shortly before

cl asses were scheduled to begin, in order to provide Kanper with

35



a full five-period schedule. It is understandable the District
woul d be reluctant to nmake the changes under those circunstances.
In 1996, in contrast, the question would have been whet her
Kanper woul d be placed on the master schedules as they were being
devel oped. Kanper had been placed on the naster schedul es every
year since 1988, even before he taught any Chapter 1 cl asses, and
it is not apparent why he would not be placed on them agai n. | f
Kanper had taught Matern's two mat hematics classes in 1995-96,
presumably he woul d be scheduled to teach themagain in 1996-97,
it would then be a question of filling his schedule with just
three nore cl asses. If there were questions about Kanper's
credentials, there would be tine for those questions to be
t horoughly explored, or even for Kanper to apply for additiona
credentials, if necessary.
| conclude the District has not established Kanper woul d
have been transferred regardless of his Federation activities. I
conclude the District did retaliate agai nst Kanper because of his
Federation activities, in violation of EERA section 3543.5(a).
Thi s conduct al so denied the Federation its rights, in violation
of EERA section 3543.5(b).
RENMEDY
EERA section 3541.5(c) gives PERB:
. . the power to issue a decision and order
dlrect|ng an of fending party to cease and
desist fromthe unfair practice and to take
such affirmative action, including but not
limted to the reinstatenent of enployees

with or without back pay, as will effectuate
the policies of this chapter [EERA].
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In the present case, the District has been found to have viol ated
EERA section 3543.5(a) and (b) by transferring Kanper in
retaliation for his Federation activities. It is therefore
appropriate to direct the District to cease and desist from such
conduct . It is also appropriate to direct the District to take
affirmative actions to restore the status quo and nake Kanper
whol e.

First, the District should be directed to rescind Kanper's
transfer. The Federation has asked the rescission of the
transfer to be effective at the end of the school year, and I
agree this is an appropriate option for the District. This may
nfninize disruption to the District's educational program and nmay
al so place Kanper in the situation nost conparable to the one it
appears he woul d have been in at the end of the 1995-96 schoo
year.

Second, the District should be directed to pay Kanper the
"Chapter 1 Coordinator" stipend for the 1995-96 school year, wth
interest at the rate of 7 percent per annum

Third, the District should be directed to pay Kanper for his
additional mleage in comuting to and from Jacunba El enentary
School, until Kanper's transfer is rescinded. The District shal
pay the ml|eage rate established by the Internal Revenue Service,
with interest at the rate of 7 percent per annum Al though
Kanper coul d have avoided the additional mleage by accepting a
transfer to the closer continuation school, | conclude he was not

required to do so, for the sane reason | have concl uded an
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involuntary transfer.to the continuation school would have been
obj ectively adverse.

Finally, it is appropriate the District be directed to post
a notice incorporating the terns of the order in this case.
Posting of such a notice, signed by an authorized agent of the
District, will provide enployees with notice the District has
acted in an unlawful manner, is being ordered to cease and desi st
fromthis activity and take appropriate renedial action, and wll
conply with the order. It effectuates the purposes of EERA that
enpl oyees be infornmed both of the resolution of this controversy
and of the District's readiness to conply with the ordered

remedy. (Placerville Union School District (1978) PERB Deci sion

No. 69.)
PROPOSED ORDER

Based upon the foregoing findings of fact and concl usi ons of
| aw, and upon the entire record in this matter, it is found
the Mountain Enpire Unified School District (Dstrict) violated
t he Educational Enploynent Rel ations Act (EERA), Governnent Code
section 3453.5(a) and (b), by retaliating agai nst enpl oyee Fred
Kanper (Kanper) because of his participation in activities of the
Mount ai n Enpire Federation of Teachers (Federation), by
transferring Kanper away from the high school and junior high
school in August 1995.

Pursulant to EERA section 3541.5(c), it is hereby ORDERED
that the District, its governing board and its representatives

shal | :
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A CEASE AND DESI ST FROM
1. Ret al i ati ng agai nst Kanper and ot her enpl oyees
because of their Federation activities.
2. By the sanme conduct, denying the Federation its
rights.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF EERA:

1. Rescind the transfer of Kanper away fromthe high
school and junior high school. The rescission may be effective
at the end of the school year.

2. Pay Kanper the "Chapter 1 Coordinator" stipend for
the 1995-96 school year, plus interest at the rate of 7 percent
per annum

3. Pay Kanper for his additional m|eage in conmuting
to and from Jacunba El enentary School, until his transfer is
rescinded, at the mleage rate established by the Interna
Revenue Servicé, plus interest at the rate of 7 percent per
annum

4. Wthin ten (10) workdays of the service of a fina
decision in this matter, post at all work | ocations where notices
to certificated enployees custonmarily are posted, copies of the
Notice attached hereto as an Appendi x. The Notice nust be signed
by an authorized agent of the District, indicating the D strict
Wil conply with the ternms of ‘this Order. Such posting shall be
mai ntai ned for a period of thirty (30) consecutive workdays.

Reasonabl e steps shall be taken to ensure the Notice is not
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reduced in size, altered, defaced or covered with any othef
mat eri al .

5. Upon issuance of a final decision, nake witten
notification of the actions taken to conply with the Order to the
San Franci sco Regional Director of the Public Enploynent
Rel ations Board, in accord with the regional director's
i nstructions.

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacramento within
20 days of service of this Decision. In accordance with PERB
regul ati ons, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code of Regs.,
tit. 8 sec. 32300.) A docunment is considered "filed" when

actually received before the close of business (5 p.m) on the

| ast day set for filing ". . .or when sent by telegraph or
certified or Express United States mail, postmarked not |ater
than the | ast day set for filing . . . ." (See Cal. Code of

Regs., tit. 8, sec. 32135; Code of Cv. Pro. sec. 1013 shal
apply.) Any statenent of exceptions and supporting brief nust be
served concurrently with its filing upon each party to this

pr oceedi ng. Proof of service shall acconpany each copy served on
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a party or filed wwth the Board itself. (See Cal. Code of Regs.,
tit. 8, secs. 32300, 32305 and 32140.)

THOVAS J. ALLEN
Adm ni strative Law Judge
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