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DECI S| ON

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (Board) on appeal by Philip A Kok
(Kok) of a Board agent's dism ssal (attached) of his unfair
practice charge. In the charge, Kok alleged that the Coachella
Val | ey Unified School District (D strict) violated
section 3543.5(a) of the Educational Enploynent Rel ations Act

(EERA)' by failing to process a grievance to arbitration and by

'EERA is codified at Governnent Code section 3540 et seq.
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer -to-do any -of -the foll ow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an



retaliating against himfor his participation in protécted
activities.

The Board has reviewed the entfre record in thié case,
i ncl udi ng Kok's original and amended unf ai r practice éharge,'the
Boar d égent's warni ng and dism ssal letters, Kok's appeal and the
District's response therétd. Thé Board finds the warning and
dismssal letters to be free of prejudicial error and adopts them
as the decision of the Board itself.

- CRDER

The unfair practice charge in Case No. LA-CE-3822 is hereby

DI SM SSED W THOUT LEAVE TO AMEND. -

Menbers Dyer and Amador joined in this Decision.

applicant for enploynent'or reenpl oynent ..
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STATE OF CALIFORNIA PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD -

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

August 20, 1998
Philip A Kok
Re: Philip A Kok v. Coachella Valley Unified School D strict

Unfair Practice Charge No. LA-CE-3822, Anended Charge
DL SM SSAL_AND REFUSAL TO | SSLE A COVPLAI NT.

Dear M. Kok:
In this charge filed July 21, 1997 by Philip A Kok (Kok),
previously a teacher at Coachella Valley Hgh School, it is

all eged that the Coachella Valley Unified School D strict _
(Dstrict) failed to process a 1996 grievance to arbitration, in
violation of Governnent Code section 3543.5 of the EERA

| indicated to you, inny attached letter dated July 24, 1998,
that the above-referenced charge did not state a prina facie
case. You were advised that, If there were any factual

I naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anmend the
charge. You were further advised that, unless you amended the
charge to state a prinma facie case or withdrewit prior to
July 31, 1998, the charge woul d be di sm ssed.

On July 28 and 30, 1998, you filed (cert, _nail? a "First Amended
Charge."” You also tel efaxed several additional corrections and
clarifications on July 29, 31 and on August 3, 1998.% | will
summari ze the relevant new infornmation or argunents you provi ded
at this point.

You allege that by its conduct, the Dstrict violated EERA
section 3543.5(a) and (c).? Regarding the May 1996 grievance

i nvol vi ng your eval uation, you contend that the District failed
to provide a rationale in denying the grievance at Levels | and
1. Article 24, section 24.2 provides that where the D strict
fails to neet the tinelines in the grievance procedure, "the
resol uti on-sought -shall be effectuated.” You argue the D strict

'Copi es of these docunents were provided to counsel for the

DFSTTiCt by e andM . Kok.

°An i ndi vidual does not have standing to file a charge _
al leging violation of EERA section 3543.5(c). See knard School
Dstrict (Gorcey & Tripp) (1988) PERB Decision No. 667.
Therefore, this allegation will be di smssed.




should suffer the sane fate for not providing a rationale; and
that the renedies you requested in filing the grievance "were not
intended to be a Iist of perfunctory options for the enployer,
but it was intended that renedies |isted were points which woul d
be el aborated upon once it was admtted that renmedy was not only
entitled, but denanded."

Wthout providing specific facts or specific dates, you allege
that [in 1996 while an enpl oyee], the D strict violated your

rights by threatening discipline for your protected activity,
which activity "consisted of statenments of personal/public
concern (dual)." In determning whether you tinely processed

your grievance, you point in part to Article 24, section 24.1 of
the AFT contract which defines a day as a regul ar teacher work
day excl usive of summer school

You argue that the AFT contract did not expire in 1995 and was in
effect during the 1995-96 school year. You base this on the fact-
that there is nothing to indicate the AFT contract expired in
1995, and that you were advised by J. Cottrell of CTA that AFT
rolled the contract over for 1995-96.% You al so advi sed ne
verbal ly on August 18, 1998 that you were checking into whether
the contract was orally extended. However, you have provi ded ne
no further information on this point.

You cite California State Enployees Association (O Conpell)
(1989) PERB Decision No. 726-H for the holding that "union

m srepresentation during_contract ratification is subject to DFR
If it had/ has a substantial i1npact on enployee's relationship

%You allege, in part, that the District's [Level II]
response was received on either June 1 or June 7, 1996. Using
the facts inny July 24, 1998 letter, Level Il was denied on June
5, 1996 (according to the District), and you el evated the
grievance to Level IIl on June 12, 1996 (wthin 5 business days).
Excluding June 8 and 9, 1996 (Saturday & Sunday), you have
arguably net the required five day wi ndow, and Unti neliness of
your request for arbitration will not be used as a basis for
di smssing your charge. o '

4 advi sed you on August 15, 1998, in part, that the
contracts and docunentation provided to PERB indicated that the
AFT agreenent did not role over beyond 1995, and thus, there was
no agreenent in effect at the tine of your 1996 grievance
regardi ng .your- eval uation and prior to the decertification
election in June 1996. Pursuant to your witten request on
August 17, 1998, | telefaxed you that sane day Roger Smth's
April 26, 1996 letter to the parties fromCase No. LA D 304
(LA-R361) which stated that as of that date, the contract had
expired. | also explained to you on August 18, 1998, the reasons
the contract expired prior to 1996.
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with enployer." (enphasis in original.) You argue the intent of
this decision is to insure fair representati on of the enployee
whet her the contract was currently in effect, or pending
ratification; and you believe the "enployer has a simlar
obligation" to an enployee during contract ratification.” A
review of Q Connell reveals that the Board held, in part, that
when dealing with matters involving internal union business, the
fact msrepresented nmust have a substantial inpact on the _
relationships of the unit nmenbers to the enployer, and a know ng
nlsrePresentat|on during the contract ratification process was an

exanpl e of bad faith. di sagree with you as the duty of fair
representation is only applicable to the exclusive _
representative. | amaware of no authority nmaking it applicable

tothe District.

You cite Robinson v. Shell Gl Conpany (1997) 519 U. S. 337, 117
S. C. 843, 136 L.Ed.2d 808, indicating that "the question of
vested interest of 'enployee' (past/forner) as opposed

to'enpl oyee' (present/current) it was affirnmed that an ' enpl oyee
(past/former) retains certain rights and has sone vested
interests in terns of obligations of the enployer. Hence,

| ogically, an enployee (current) during contract ratification
woul d have simlar, if not nore, rights and vested interests."

In Shell Q 1, a fornmer enpl oyee, shortly after being fired, filed
a charge against the enployer wth the Equal | oynent
pportunity Coomssion (EEQD alleging that he had been fired
because of his race. During the pendency of that charge, he
applied for a position wth another conpany, which contacted the
former enployer for a job reference. A negative reference was
given and the forner enpl oyee sued the forner enployer under
section 704(a) of Title VI1 of the Qvil Rghts Act of 1964 (42
US CS 2000e-3(a)) which nmade it unlawful for the enployer to
di scrimnate agai nst enpl oyees or applicants that have avail ed
thensel ves of Title VII's protections or assisted others in doing
so. The Supreme Court held that the term "enpl oyees"” in section
704(a) includes forner enployees so that a forner enpl oyee coul d
sue the former enployer for Its post enpl oynent actions that were
allegedly taken in retaliation for the enpl oyee's having filed an
EEQC conplaint. This case is inapplicable to your case.

You argue (likely referring to State of California. Departnent of
Youth Authority (1992) PERB Decision No. 962-S) (DYA) that if the
contract had expired, "some of the events (or lack of) leading to
the formal filing of the grievances had begun in a prior tinme

. period, while, the contract-was still in-effect...” And that sone
parts of the eval uation process were violated at the begi nning of
the 1994-95 school vyear.

Next, you argue that if the contract had expired, you had
"*vested rights' under the agreenent due to the fact the contract
had been 'rolled over' allegedly and/or the 'enployee' retains
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certain rights beyond the tine enpl oyed by the enpl oyer, which
| ogically extends to rights accrued while still enployed, but
perhaps, awaiting contract ratification..." You also cite the
above | anguage quoted above fromthe Shell 41 case.

Finally, you argue that | stated inny July 24, 1998 letter that
"'the agreenment has no separate authority' which would nake
arbitration mandatory outside of the contract.” And you argue
that this statenent 1s not true. You have msstated what | said
inny letter which I will discuss bel ow

Based on the above facts, the anended charge fails to state a
prima facie violation of the EERA  First, you have not provided
a clear and concise statenent of alleged retaliatory conduct

whi ch occurred while you were still an enployee of the District
in 1996. Al so, EERA section 3541.5(a?(|) provi des that the
Public Enpl oynent Rel ations Board shall not, "issue a conplaint
in respect of any charge based upon an alleged unfair practice
occurring nore than six nonths prior to the filing of the
charge." The anended charge does not provide facts indicating
that this newretaliatory conduct is tinely. Having occurred in
1996, nore than two years ago, the allegations are timnme barred
and nust be dismssed. Even if it relates back to your initial
charge filed in July 1997, such conduct of threatening discipline
took place prior to January 1997, and is still untinely.

As not ed oncFa%F 6 of ny July 24, 1998 letter to you, in DYA.
PERB adopted the rule in Litton Fipancial Printing Div., v. NRB
(1991) 501 U.S. 190, 115 L. Ed.2d 177 [137 LRRM2441] (Litton).
“that arbitration clauses do not continue in effect after the
expiration of a collective bargai ning agreenent, except for

di sputes that involve facts and occurrences that arose before
explration, or that involved post-expirati on conduct that
infringes on rights accrued under the contract, or that under
normal principles of contract interpretation, survive expiration
of the agreenent.” '

The one action by the District you have raised which is not tine
barred was its alleged failure to process your May 1996
grievance® to arbitration. This conduct by the District

al l egedly occurred in 1996 and 1997. The grievance regardi ng
your May 1996 eval uation clainmed that your Principal failed to
follow the contractual |y agreed upon provisions for evaluation of
a teacher, which resulted 1n an unsatisfactory eval uation. |
conclude that the Dstrict's conduct occurred affer expiration of
the AFT contract .in 1995. e S

°As noted previously, the AFT contract expired in 1995, wel
before your May 1996 grievance.



Next, | disagree with your contention that the District's conduct
|nfr|nged on vested rights under the agreenent. The Board
concluded in DYA at page 11 that the enployee did not have a
vested right to be free of the retaliatory action. Smlarly,
you have obtained no vested rights under the AFT agreenent
Involving the District's post-expiration conduct in this case.

Finally, as noted above, you msstated the test in Litton and one
of ny comments frompage 6 of ny July 24, 1998 letter. |
indicated that the AFT contract "has no separate authority that
under normal principles of contract interpretation, require the
continuation of the arbitration provisions.” Simlarly, at paﬁe
11 of DYA. PERB noted that the expired agreenent in that case had
no i ndependent authority which, under normal principles of
contract interpretation, requires that the arbitration provisions
conti nue. S

Therefore, | amdismssing the charge based on the facts and
reasons contained above and in ny July 24, 1998 letter.

R.ght to Appeal

Pursuant to Public EnPIo¥nent Rel ati ons Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Ca. Code of Regs., tit. 8,
sec. 32635(a).) To be tinmely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the cl ose of business (5 p.m) or sent bK t el egr aph
certified or Express United States nmail postnmarked no | ater

than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Avil Procedure section 1013 shall apply.
The Board' s address is:

Publ i c Enpl oynent Rel ations Board

1031 18th Street
Sacranent o, CA 95814

If you file a tinely aPpea! of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar

days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)
Servijce

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"
nust acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docurment will be considered properly "served' when personally
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delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensi on of Tine

A request for an extension of time, in which to file a docunent
wWith the Board itself, nust be in witing and filed with the
Board at the previously noted address. request for an
extension nust be filed at |least three (3) calendar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
B05|t|on of each other party regarding the extension, and shal
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Fi nal Date

If no appeal is filedwithin the specified tine limts, the
dismssal wll becone final when the tinme limts have expired.

Si ncerely,

RCBERT THOWPSON
Deputy Ceneral Counsel

Marc S. Hurwitz
Regi onal Attorney

At t achnent

cc: Sherry G Cordon, Esq. of Atkinson, Andel son, Loya Ruud and
Rono, R verside, CA
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STATE OF CALIFORNIA PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213)736-3127

July 24, 1998
Philip A Kok
Re: Philip A Kok v. Coachella Valley Unified School D strict

Unfair Practice Charge No. LA-CE- 3822
WARNI NG_LETTER

Dear M. Kok:
In this charge filed July 21, 1997 by Philip A Kok (Kok),
previously a teacher at Coachella Valley H gh School, it is

all eged that the Coachella Valley Unified School D strict _
(Dstrict) failed to process a 1996 grievance to arbitration, in
viol ation of Governnment Code section 3543.5 of the Educationa
Enpl oynent Rel ati ons Act (EERA).

Attachnments to your charge and ny investigation have reveal ed the
following information. You were hired as a probationary teacher
for the District in August 1994. |In February 1996, you were
notified that the District took action to non-reelect you for the
follow ng school year. You received your final performance
evaluation for the 1995-96 school year on or about May 13, 1996.
On or about May 16, 1996, you filed a Level | grievance regarding
the eval uati on, which was denied at Level | on May 22, 1996. The
grievance clained that your Principal, A Franco, did not follow
the contractual |y agreed upon provisions for evaluation of a
teacher, resulting in an unsatisfactory evaluation.® Your

excl usive representative at that tine was the Coachella Vall ey
Federation of Teachers (Federation, CVFT or AFT). On May 29,
1996, you noved the grievance to Level |1, and it was deni ed on
June 5, 1996. '

The D strict and Federation agreenent (which had expired in 1995,
prior to your May 199 6 grievance) provides, in part, at Article
24, section 24.4 that,

|f the grievant is not satisfied with the disposition
at Level Two, he/she may within five (5) days follow ng
the witten decision by the Superintendent, submt the
grievance to the Superintendent, in witing, for the
arbitration of the dispute. [Level II1]. Federation
representati on nay be requested by the grievant.

'On or about Septenber 8, 1997, the District renoved the
al uation fromyour personnel file.



Wthin five (5) days, the Federation and/or the
rievant and the District shall request the State

nciliation Service to supply a panel of five (5)
namnes of ﬁersons experienced 1n hearing grievances in
public schools. Each party shall alternately strike a
name until only one nanme remains. The renai ni ng panel
menber shall be the arbitrator. The order of striking
shall be determned by |ot.

The fees and expenses of the arbitrator shall be borne
equal ly by the district, the Federation and/or the
grievant. Al other expenses shall be borne by the
party incurring them

According to the District, on or about June 12, 199 6, it received

an unsigned Level |11 request to nove the matter to arbitration,
whi ch request it shared with the Federation. You allege that
your Level 11l grievance, with a request for arbitration, was

signed and filed on June 12, 1996. Attached to your char?e IS
the June 12, 1996 Certified Personnel Gievance Form Level 3.
The formindicates that if you are not satisfied with the Level
Il disposition, the grievant may file within five days after the
Superintendent's witten decision for reviewat Level 111. The
formhas the statenent "I hereby request arbitration of the
dispute fromthe State Conciliation Service." The formalso
rovides, in part, that "Wthin five days, the grievant and the
strict shall request the State Conciliation Service to supply a
panel of five names of persons experienced in hearing grievances
In public schools." Thereafter, not heari ng. back fromthe
Federation, the District assunmed the union did not wi sh to take
the grievance to arbitration.

On June 28, 1996, the Coachella Val |l ey Teachers Associ ati on,
CTA NEA (CVTA, CTA or Associ ation) becane the new excl usive
representative for the unit,? and you continued to contact the
Dstrict on the processi n? of your grievance. The District
advi sed the Association of your continued interest in the
grievance. You continued to wite to the Dstrict requesting
that the matter proceed to arbitration: In January 1997, you
wote to both unions and the District "asking for a witten
response to the level Il grievance, and in regards to
arbitration.” You wote to Supt. Colleen Gaines on January 30,
1997. By letter fromthe Dstrict dated February 7, 1997, you
wer e advised as foll ows,

In regards to the status of your Level IIl grievance,
this information was submtted to the Anmerican
Federati on of Teachers as per fornal grievance

0On Novenber 12, 1996, CTA and the District agreed to a new
~.contract effective July 1, 1996 through June 30, 1999.
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Eéocedures under the contract. The Superintendent's
sponse to your Level IIl grievance was the sanme as
Level | and [I - 'quper procedures foll owed.
Qievance not valid.'

The contract specifies that if a grievant is not
satisfied with the disposition of Level Two, he/she may
submt the grievance to the Superintendent, in witing,
for arbitration of the dispute. The fees and expenses
of the arbitrator shall be borne equally by the
District, the Federation, and/or grievant.

The above information was shared with AFT and the
assunption was that they did not care to take this
matter to arbitration. |If you feel otherw se, please
contact this office so that we nmake arrangenents to
take this matter to arbitration.

You contacted all the parties inwiting in February 1997. You
also wote to sone of the above parties in March, April and May
1997 "requesting a witten response to the |evel-three grievance
and/or a request for arbitration." The Dstrict wote to you on
May 22, 1997 and st at ed,

As | stated inny letter of February 7th, if you w sh
togo to arbitration, the followng is the process you
need to follow you nust contact the California
Arbitration Board [State Conciliation Service], request
alist of arbitrators, pay the fee and provide the
District with alist. Upon receipt of the |ist, the
Dstrict and you will mutually agree upon arbitration
and set up a neeting with the arbitrator.

The District is under no obligation to take any further

steps in regards to this matter. | have contacted AFT
and CTA and neither union is interested in being
i nvol ved.

| note that at Article 24, section 24.2 of the Federation
agreenent, there are consequences if the parties fail to neet the
tineliness specified in the fornmal grievance procedures. Al so,
the Federation agreenent at Article 24, section 24.4 provides
that if the grievance at Level | and Il is denied, the D strict
"shall state, inwiting, the rationale for the denial." You
contend that no rationale was given.

3You indicate that the Federation contract requires that the
Superintendent state in witing the rationale for the denial at
Level |11, and that no rationale was given, nor were proper
procedures foll owed.



By letter to Sylvia Qullingsrud of CTA dated June 3, 1997, your
brother, AndrewJ, Kok, Esq. pointed out that you had not
received a witten response to your Level 3 grievance. On your
behal f, he requested a witten response and arbitration of this
matter. By letter to you dated June 9, 1997, CTA indicated that
AFT was the "bargaining agent" when the grievance was filed and
appeal ed to Level Il in May 1996. CTAwas unsure if you or AFT
requested arbitration by a June 12, 1996 deadl i ne. A was
certified as the new exclusive representative on June 28, 1996.
Next, CTA indicated that binding arbitration was not avail abl e,
because when you filed your grievance, the AFT contract had

al ready expired. Next, CTA bargained a new contract, makin
changes in the evaluation and grievance articles. Next, CT
believed that if the duty of fair representati on was applicable
to you, AFT had the responsibility to advise you they were not

taking the grievance to arbitration at Level [I1. der the CTA
contract, only the Association may take a grievance to
arbitration on behalf of a unit nenber. Finally, as you were no

| onger enpl oyed at the District, and based on the above, CTA
indicated it would not take your case to arbitration.

You wote to Kent Braithwaite, previously with AFT, on Cctober 9,
1997. By letter dated Cctober 15, 1997, he indicated, in part,
that in 1996, he was no |onger active as a union | eader and was
not your representative, although he may have di scussed your case
with you. He also indicated, in part,

The best | can renenber, your grievance was represented
by the then (and current) CVFT President, M. DeLaCruz.
M. DeLaCruz has assured ne that you were represented
to the fullest extent of your contract rights and the
law as well as to the best of his nost excellent
abilities. M DeLaCuz has al so assured ne he infornmed
you in detail of how the union handl ed your grievance,

I ncl uding the decision to pursue or not to pursue Level
3, whatever that decision may have been.* | was not in
t he decision-nakin? | oop. | amnot now in the decision
making loop. | wll not nake any statement concerning
any CVFT decision.... - :

“You indicated to me, in part on July 22, 1998 by tel ef ax
that you were "only told to file the level 3 grievance and 'be
patient'." You also indicated "The decision [whether to pursue
Level 3], based on ny know edge and the fact that | was being
abused, was to seek arbitration. The union reps (sic) were
_informed of this decision, and said, 'be patient'."
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Braithwai te al so suggested you communicate in the future with
DeLaCr uz. >

| called you on July 21, 1998, and asked Xou what contact you had
with the unions, and | requested copies of any correspondence
that you had. You indicated that you sent nunerous letters to
themregardi ng your Level |11 grievance asking, "Wat's going
on?" You did not receive any response fromeither union unti

you received the letter fromCTA dated June 9, 1997, discussed
above. You also advised ne by telefax on July 22, 1998 that
other than the letters discussed above, you did not have anyt hi ng
nore. Copies of the correspondence you sent are unavail abl e
since, in part, the conputer disc they were on may no | onger be
available. You also indicated that during "the 1996-97 year",

To paraphrase, the correspondence to the CTA and the
AFT/ CVFT was specifically addressed to
agents/representatives A DeLaCuz, K Braithwaite, and
[CTAs] M Rosenfeld, all who received several notices
stating that enployee would |ike to have an answer to
the Level 111 grievance, and would like arbitration as
prom sed by the enpl oyer (and guaranteed by contract).

Finally, you indicated that "There was no other comunication
fromany of the other representatives, despite what K
Braithwaite contends in his letter."

Based on the above infornmation the char?e fails to state a prina
facie violation of the EERA for the followi ng reasons. A review
of the facts indicates that the Dstrict was not obligated to
take the grievance to arbitration for several reasons. In other
words, you have no legal right to claimthat the D strict was '
obligated to arbitrate your 1996 grievance.

First, your request at Level Ill for arbitration was untinely as
it was not filed wthin five (5 days following the witten
deci sion by the Superintendent. You took seven (7) days to file.
At Article 24, section 24.2, of the AFT contract, it provides, in
part, that "Failure of the grievant and/or the Federation to neet
the tinelines specified in the formal grievance procedures shall
render the grievance void and the denial for cause by the
rievant and/or the Federation." Thus, the failure to tinely
ile the request for arbitration renders the grievance void and
the District had no obligation to process your request for Level
[1l review

°Your July 22, 1998 tel efax also indicates, "I had been and
continue attenpting to communicate with all relevant parties,
I ncl udi ng DeLaCruz. "



Second, even if your request for arbitration was timely, by
operation of law, the District was not required to take the
grievance to arbitration as the agreenent between the D strict
and the AFT, the exclusive representative until June 28, 1996,
had expired in 1995. |In State of California. Departnent of Youth
Authority (1992) PERB Decision No. 962-S, PERB adopted the U. S.
Suprenme Court rule in Litton Financial Printing Div. v. NLRB
(1991) 501 U.S. 190, 115 L. Ed.2d 177 [137|quw2441¥ (Litton)
that arbitration clauses do not continue in effect after the
expiration of a collective bargaini ng agreenment, except for
disputes that involve facts and occurrences that arose before
expiration, or that involved post-expiration conduct that
infringes on rights accrued or vested under the contract, or that
under nornal principles of contract interpretation, survive
expiration of the agreenent. In this case, the Dstrict had no
duty to arbitrate the grievance as the District's actions
occurred after the expiration of the AFT contract, the D strict's
conduct did not infringe on vested ri%hts under the agreenent,
and the agreenent has no separate authority that under nornal
principles of contract interpretation, require the continuation
of the arbitration provisions.

For these reasons the charge, as presently witten, does not
state a prinma facie case. |If there are any factual i naccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please amend the charge. The
anmended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and al legations you wi sh to nake, and

be signed under penalty of perjury by the charging party. The
amended charge nust have the case nunber witten on the top right
hand corner of the charge form The anended charge nust be
served on the respondent's representative® and the original proof
of service nust be filed with PERB. If | do not receive an
anended charge or withdrawal fromyou before July 31, 1998, |
shal | di smss gour charge. |If you have any questions, please
call me at (213) 736-3543.

Si ncerely,
Marc S. Hurwitz

Regi onal Attorney

- ®The District's representative is Sherry G Cordon, Esq. of
At ki nson, Andel son, Loya, Ruud & Rono, R verside, CA



