STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

CALI FORNI A CORRECTI ONAL PEACE )
OFFI CERS ASSCOCI ATI ON, )
Charging Party, )) Case No. LA-CE-482-S
V. )) PERB Deci sion No. 1308-S
)
STATE OF CALI FORNI A ( DEPARTNVENT ) January 27, 1999
OF CORRECTI ONS), )
Respondent . ))
)

Appearance: Rudy E. Jansen, Attorney, for California
Correctional Peace Oficers Association.

Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI SI ON

CAFFREY, Chairman: This case is before the Public
Enpl oynment Rel ati ons Board' (Board) on appeal by the California
Correctional Peace Oficers Association (CCPQA) of a Board
agent's dism ssal (attached) of its unfair practice charge. In
the charge, CCPOA alleged that the State of California
(Departnment of Corrections) (State) violated section 3519(d) of

the Ralph C. Dills Act (Dills Act)® by interfering with the

The Dills Act is codified at Government Code section 3512
et seq. Section 3519 states, in pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(d) Domnate or interfere with the fornmation
or adm nistration of any enpl oyee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organization in
preference to another.



adm ni stration of CCPOA.

The Board has reviewed the entire record in this case,
i ncluding CCPOA's unfair practice charge, the Board agent's
warni ng and dism ssal letters and CCPOA's appeal. The Board
finds the warning and dism ssal letters to be free of prejudicial
error and adopts them as the decision of the Board itself,
consistent wwth the follow ng di scussion.

DI SCUSSI ON

CCPQA and the State are parties to a collective bargaining
agreenent (CBA) which was in effect at the tinme of the alleged
unl awful conduct in this case. Article 5.03 of that CBA
prohi bits discrimnation against enployees and interference with
CCPQA because of their exercise of rights guaranteed by the Dills
Act, and provides that alleged violations of the provision are
subject to the contractual grievance and arbitration procedure.
The Board notes that, to the extent that CCPOA' s charge describes
conduct by the State which constitutes allegations of
discrimnation and interference prohibited by CBA Article 5.03,
the charge nust be dism ssed and deferred to the contractual
grievance and arbitration procedure in accordance with the

standard descri bed by the Board in Lake Elsinore School District

(1987) PERB Decision No. 646 and State of California, Departnent

of Youth Authority (1989) PERB Decision No 749-S.

ORDER
The unfair practice charge in Case No. LA-CE-482-S is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Menmbers Dyer and Amador joined in this Decision.
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STATE OF CALIFORNIA PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

'?!."

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

Qct ober 28, 1998

Rudy E. Jansen

Cali1 fornia Correctional Peace
O ficers Association

10722 Arrow Route, Suite 316

Rancho Qucanonga, CA 91730

Re: DI SM SSAL OF CHARGE REFUSAL TO | SSUE COWPLAI NT
lifornia Correctional P ficer Lation v, t.

of California (Departnent of Corrections)
Unfair Practice Charge No. LA-CE-482-S

Dear M. Jansen:

The above-referenced unfair practice charge, filed July 7, 1998,
alleges the State of California, Departnment of Corrections (Sate
or Departmnent) denied union nenbers representation during
personnel investigations. The California Correctional Peace

G ficers Association (QOPQA) alleges this conduct violates

Gover nnment Code section 3519(d).

| indicated to you, in ny attached letter dated Cctober 13, 199 8,
that the above-referenced charge did not state a prima facie
case. You were advised that, 1f there were any factual

| naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prina facie case or withdrew it prior to

Qct ober 20, 1998, the charge woul d be di sm ssed.

-1 have not received either an anmended charge or a request for
wi thdrawal . Therefore, | amdismssing the charge based on the
facts and reasons contained in ny Cctober 13, 1998, letter.

R ght_to Appeal

Pursuant to Public En'PI o%mant Rel ati ons Board regul ations, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (CGi. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the cl ose of business (5 p.m) or sent bE</ t el egr aph,
certified or Express United States mail postnmarked no | ater
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than the last date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Publ i c Enpl oynent Rel ations Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days follow ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Service

Al'l docunments authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ension of Tine

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at | east three (3) cal endar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Fi nal Date

I f no appeal is filed within the specified tinme limts, the
dism ssal will becone final when the tine [imts have expired.

Si ncerely,

ROBERT THOMPSON
Deputy Ceneral Counse

Kristin L. Rosi
Regi onal Attorney

At t achment

cc: Li nda M Nel son



STATE OF CALIFORNIA I PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
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San Francisco Regional Office

177 Post Street, 9th Floor

San Francisco, CA 94108-4737
~ (415)439-6940

Cct ober 13, 1998

Rudy E. Jansen

California Correctional Peace
O ficers Association

10722 Arrow Route, Suite 316

Rancho Cucanonga, CA 91730

Re: WARNI NG LETTER
California Correctional Peace Oficers Association v, State
of California (Departnent of Corrections)
Unfair Practice Charge No. LA-CE-482-S

Dear M. Jansen:

The above-referenced unfair practice charge, filed July 7, 1998,
all eges the State of California, Department of Corrections (State
or Departnent) denied union nmenbers representation during
personnel investigations. The California Correctional Peace

O ficers Association (CCPQA) alleges this conduct violates

Gover nment Code section 3519(d).

| nvestigation of the charge revealed the following. CCPOA is the
exclusive representative of State Bargaining Unit 6, which
includes Correctional Oficers at the Chuckawalla Valley State
Prison -(CVSP) in Blythe. The State and CCPOA are parties to a
col l ective bargai ning agreenment (Agreenent) which expired on June
30, 1998.' Article 503 of the Agreement states in pertinent
part:

A. The State and the Union shall not inpose
or threaten to inpose reprisals on enpl oyees,
to discrimnate or threaten to discrimnate
agai nst enpl oyees, or otherwise to interfere
with, restrain or coerce enployees because of
their exercise of rights guaranteed by the
Ral ph C. Dills Act.

1 The Agreenent expiration date was |ater extended to July

10, 1998. However, the extension of the expiration date has no
bearing on anal ysis of this charge.
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B. The State shall not inpose or threaten to
i npose reprisals on the Union, to

di scri m nate agai nst the Union, or otherw se
to interfere with, restrain, or coerce the '
Uni on because of the exercise of rights
guaranteed to it by the Ralph C Dills Act.

C. The requested renedy for alleged
violations of this section shall be through
the grievance and arbitration procedure
contained in the MOU.

On May 6, 1998, Oficer Marques Jones, a CCPQOA Board Menber and
Job Steward, was ordered by the Departnent's Internal Affairs
Ofice (IA to answer questions as a "witness" in an |IA

i nvesti gation. The investigation apparently concerned Oficer
John Fl aharty, CCPOA Chapter President. Oficer Jones was
guestioned about Oficer Flaharty statenents made during a Union
meeting, the internal workings of CCPOA, and the rel ationship
bet ween CCPOA and the admnistration at CYSP. O ficer Jones was
not provided representation during this neeting.

On May 19, 1998, Oficer Flaharty was contacted by | A Agents
regarding the investigation. Oficer Flaharty was al so ordered
to report for questioning on May 22, 1998. On May 22, 1998,
Oficer Flaharty received witten notice of the scope of the

i nvestigation. The Notice states as foll ows:

This inquiry is being conducted regarding

al l egations that you, through threats and
intimdation, discouraged others from running
for president in CCPOA chapter elections at
CVSP; initiated "attacks" agai nst

adm nistrative staff at CVSP by pl acing
advertisenents on a |local television channel
and burned in effigy, dumry representations
of adm nistrators; condoned "Battery on a
Peace O ficer" by an inmate, and inpeded the
i nvestigative process by "telling" staff what
to say to investigators during an

i nvestigation.

Additionally, it is alleged that over the
past two years, during CCPOA union neetings,
you have made racially charged and boast f ul
statements that offended people who were
present at the neetings.

CCPQA representatives and O ficer Flaharty objected to the scope
of the investigation, stating that such inquiry interfered with
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CCPQA's right to represent its nenbers, and questioned Oficer

Fl aharty's protected activity. | A investigators stated they had
received an anonynous |letter conplaining about O ficer Flaharty's
actions. CCPOA again objected to the investigation, and stated
that O ficer Flaharty would answer questions only under threat of
| osing his job.

On June 4, 1998, Oficer Dawn Baker, CCPOA Chapter Vice-
President, was ordered to report to |IA investigators in
conjunction with the investigation of Oficer Flaharty. Oficer
Baker requested witten notice of the charges agai nst her, and
was inforned that she was only a "witness."” O ficer Baker was
deni ed representation during this interview. Oficer Baker was
guestioned al ong the sane lines as O ficer Jones.

Based on the above stated facts, the charge as presently witten,
fails to state a prima facie violation of Government Code section
3519(d), for the reasons provided bel ow.

Gover nment Code section 3519(d) states in its entirety:

It shall be unlawful for the state to do any
of the follow ng:

(d) Domnate or interfere with the formation
or adm nistration of any enployee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organi zation in
preference to anot her.

The threshold test in analyzing such allegations is "whether the
enpl oyer's conduct tends to influence [free] choice or provide

stimulus in one direction or another."” (Santa Monica Conmunity
College District (1979) PERB Decision No. 103.)

In the instant charge, CCPOA attenpts to make an end run around
the contractual grievance procedure by alleging unl awf ul

dom nation. However, Governnent Code section 3519(d) does not
address interference with Union activities or discrimnation
based on protected activities. Those allegations are properly
anal yzed under Section 3519(a), (b) and (c). Governnent Code
section 3519(d) prohibits the State frominterfering with the
formation or adm ni stration of any enpl oyee organization. It
does not prohibit the State fromdiscrimnating or interfering
with protected rights. CCPOA fails to present any facts
~denonstrating the State urged enployees to support another

enpl oyee organi zation or attenpted to financially support another
enpl oyee organi zation. Mreover, CCPOA fails to provide any
support for its contention that questioning enployees about their
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union activities constitutes unlawful interference with the
adm ni stration of the union. As such, the charge fails to state
a prima facie case.

For these reasons the charge, as presently witten, does not
state a prima facie case. If there are any factual inaccuracies
in this letter or additional facts which would correct the
deficienci es expl ai ned above, please anend the charge. The
anended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Amended Charge,
contain all the facts and all egations you wish to make, and

be signed under penalty of perjury by the charging party. The
anended charge nust have the case nunmber witten on the top right
hand corner of the charge form The anended charge nust be
served on the respondent's representative and the origi nal proof

of service nust be filed with PERB. If | do not receive an
anended charge or withdrawal fromyou before Cctober 20. 1998. |
shall dism ss your charge. |f you have any questions, please

call nme at (415) 439-6940.

Si ncerely,

Kristin L. Rosi
Regi onal Attorney



