STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

PAUL AKERS, ET AL.,

—r —

Charging Parties, Case No. LA-CO 510

V. ) PERB Deci sion No. 1310

TEACHERS ASSCCI ATI ON OF LONG BEACH, ) January 27, 1999

Respondent .

e N

Appearances; National R ght to Wrk Legal Defense Foundation
Inc. by John C. Scully for Paul Akers, et al.; California
Teachers Associ ation by A Eugene Huguenin, Jr., Attorney, for
Teachers Associ ation of Long Beach.
Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI SI ON

DYER, Menber: This case conmes before the Public Enpl oynent
Rel ati ons Board (Board) on appeal froma Board agent's dism ssa
(attached) of Paul Akers, et al.'s (Charging Parties) unfair
practice charge. The charge alleged that the Teachers
Associ ation of Long Beach (Association) breached the duty of fair
representation set forth in section 3544.9 of the Educati onal
Enpl oynent Rel ations Act (EERA) and thereby viol ated EERA section
3543.6(b) when it used a portion of the agency fee paid by non-

menbers to support activities not related to collective

bargai ning or contract administration.?!

'EERA is codified at Government Code section 3540 et seq.
EERA section 3543.6 provides, in relevant part:

It shall be unlawful for an enpl oyee
or gani zation to:



The Board has reviewed the entire record in this case,
including the unfair practice charge, the warning and di sm ssal
letters, Charging Parties' appeal and the Association's response
thereto. The Board finds the warning and dism ssal letters to be
free fromprejudicial error and adopts themas the decision of
the Board itself.

ORDER

The unfair practice charge in Case No. LA-CO 510 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menber Amador joined in this Decision.

(b) I npose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

Section 3544.9 provides:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negotiating shal
fairly represent each and every enpl oyee in
the appropriate unit.



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

INIBLE AT,
LENR

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

October 5, 1998

John C. Scully, Staff Attorney
National Right to Work

Legal Defense Foundation, |Inc.
8001 Braddock Road

Springfield, Virginia 22160

Re: T.A US. - Teachers Against Unfair Share. Paul Akers et al,
v. Teachers_Association of lLong Beach
Unfair Practice Charge No. LA-CO 510
DI SM SSAL LETTER

Dear M. Scully:

The above-referenced charge alleges that the Teachers Associ ation
of Long Beach (Association) collected fromthe individually named
Charging Parties an agency fee for the 1989-90 school year in
violation of the Educational Enploynent Relations Act (EERA)

More specifically, the alleged violation is that the fee was
col l ected and used to reinburse the Association for costs other
than coll ective bargaining and contract adm nistration. This
conduct is alleged to violate sections 3543.6(b) and 3544.9 of

t he EERA.

| indicated to you, in ny attached letter dated Septenber 18,
1998, that the above-referenced charge did not state a prina
facie case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge.- You were further advised that, unless you anended the
charge to state a prima facie case or wwthdrew it prior to
Sept enber 28, 1998, the charge woul d be di sm ssed.

| have not received either an amended charge or a request for
wi thdrawal . Therefore, | amdism ssing the charge based on the
facts and reasons contained in ny Septenber 18, 1998 letter.

Ri_ght to Appeal

Pursuant to Public Enploynent Relations Board regul ations, you
may obtain a review of this dism ssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nmust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postmarked no | ater



than the |ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranment o, CA 95814

If you file a timely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days followi ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

nmust acconpany each copy of a document served upon a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent wi Il be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Ext ensi on of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, must be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed within the specified tine limts, the
dismssal will becone final when the tine limts have expired.
Si ncerely,

ROBERT THOWMPSON
Deputy Ceneral Counse

At t achnment

cc: A Eugene Huguenin, Jr.



STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

I T

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

Sept enber 18, 1998

John C. Scully, Staff Attorney-
National Right to Work

Legal Defense Foundation, |Inc.
8001 Braddock Road

Springfield, Virginia 22160

Re: T.A US. - Teachers Against Unfair Share, Paul Akers et al.
v. Teachers Association of Long Beach
Unfair Practice Charge No. LA-CO 510
WARNI NG LETTER

Dear M. Scully:

The above-referenced charge alleges that the Teachers Association
of Long Beach (Association) collected fromthe individually named
Charging Parties an agency fee for the 1989-90 school year in
viol ation of the Educational Enploynent Relations Act (EERA).
Mre specifically, the alleged violation is that the fee was

coll ected and used to reinburse the Association for costs other
than col |l ective bargaining and contract admnistration. This
conduct is alleged to violate sections 3543.6(b) and 3544.9 of

t he EERA.

My investigation revealed the follow ng information. The eighty
three individual Charging Parties were nmenbers of the bargaining
unit exclusively represented by the Association during the 1989-
90 school year. During this period, the Association and the Long
Beach Unified High School District (Dstrict) had a collective
bar gai ni ng agreenent which becane effective on Septenber 1, 1989.
The organi zational security clause of the agreenent provided that
a unit nmenber who is not a nmenber of the Association shall pay an
agency fee to the Association. On October 1, 1989, the District
deducted an agency fee from each of the individual Charging
Party's pay warrants.

On Cctober 13, 1989, the Association provided all agency fee
payers with a notification regarding the collection of agency
fee. The notice-provided-that -the chargeable fee for the 1989-90
school year for the California Teachers Association was 75.3
percent of union dues and the chargeable fee for the National
Educati on Associ ation for the sane year was 75.66 percent. The
notice also provided for an agency fee payer to challenge the
calculations and that arbitration would be provided for a review
of that challenge. More specifically, the notice states:

In addition, if you wish to challenge the
calculation for CTA's, NEA s or your |oca



chapter's chargeabl e expenditures in an
arbitration hearing, you nmust also nake this
request in witing to Mary Trevithick,

post mar ked on or before Novenber 15, 1989.

Pl ease indicate your nane, hone address,
soci al security nunber, the nane of your
school district and the nane of your |oca
chapter in any request for agency fee
reduction and/or arbitration.

If you do request an arbitration hearing to
chal |l enge the cal culations of the chargeable
anount, we will pronptly informyou of the
arbitration hearing procedure. Note that the
esti mate of chargeabl e expenditures for CTA,
NEA and |l ocals contained in this notice is
based on percentages derived from audited
financial statenments for the 1987-88 fi scal
year, the nost recent fiscal year for which
final figures are available. Final figures
for actual expenditures for the 1988-89 year
will not be available until approximtely
Decenber 15. Since these figures will be
available in time for the arbitration
hearing, the evidence presented at that

hearing will be based on percentages derived
from actual expenditures for the 1988-89
year.

Followi ng the arbitration decision, CTA will
i mredi ately send arbitration requestors a
check representing the non-chargeabl e anmount
for CTA, NEA and the l|ocal chapter as

determ ned by the arbitrator for the 1989-90
year, together with interest on that portion

of the anount collected to date. (If your
| ocal chapter is not adopting the
presunption, they will send the check

representing the local non-chargeable
expenses.) Note that the arbitrator wll
have the authority to order a |arger or
smal |l er rebate as he or she deens appropriate
under prevailing case precedent.

Charging Party G eg Pappas parficipated in the arbitration
procedure described by the Association for the school year 1988-
89.

Based on the information contained above, the allegation that the
Associ ation collected agency fees and spent those fees for
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activities not related to collective bargaining and contract
adm ni stration nust be di sm ssed.

There are no facts alleged that Charging Party, T.A US. -
Teachers Agai nst Unfair Share, (T.A U S.) is an enpl oyee

organi zation within the neaning of EERA section 3540.1(d).
Unless T.A U S. is an enployee organi zation it does not have
standing to file an unfair practice charge. EERA section
3541.5(a); see also _Sierra Sands Unified School District (1993)
PERB Deci sion No. 977. Therefore, T.A U.S. wll be dismssed as
a Charging Party.

PERB Regul ati on 32994 (a)® requires that an agency fee payer who
wi shes to challenge the amount of the fee by filing an unfair
practice charge with PERB nust first exhaust the agency fee
appeal procedure unless the procedure is insufficient on its
face. In this case, there is evidence that only one of the
Charging Parties, Geg Pappas participated in an agency fee
arbitration. However, he was involved in the arbitration for the
1988-89 school year rather than the 1989-90 school year which is
being challenged in this unfair practice charge. Because the
specifics of the arbitration change fromyear to year, his
earlier participation does not satisfy the exhaustion requirenent
of the regulation.

Finally, there is no evidence that the appeal procedure is
insufficient on its face. Accordingly, the allegation that the
Associ ation inproperly collected and spent agency fee noni es nust
be dism ssed as to all individual Charging Parties.

«"eRIic Enpl oynent Rel ations Board (PERB) Regul ations are
codified at California Code of Regulations, title 8, section
31001 et seq. PERB Regul ation 32994(a) reads:

(a) I f an agency fee payer disagrees with
the exclusive representative's determ nation
of the agency fee anopunt, that enployee
(hereinafter known as an "agency fee
objector”) may file an agency fee objection.
Such agency fee objection shall be filed with
the exclusive representative. An agency fee
objector may file an unfair practice charge
that chal |l enges the anount of the agency fee;
however, no conplaint shall issue until the
.agency fee objector-.has first exhausted the
excl usive representative's Agency Fee Appeal
Procedure. No objector shall be required to
exhaust the Agency Fee Appeal Procedure where
it is insufficient on its face.



Charging Parties assert that exhaustion of the appeal process is
irrelevant or unconstitutional as contrary to Air Line Pilots
Ass'n. v. Mller 118 S C. 1761 (1998). That case found that
plaintiffs challenging the amount of an agency fee collected
pursuant to a collective bargaining agreenent under the Rail way
Labor Act (44 Stat. 577 (1926), 45 USC sections 151-63 (1988))
may not be required to exhaust an arbitration procedure, unless
they agree to the process, before bringing their clains to
federal court. The case does not hold that challengers can avoid
arbitration before filing wwth a state adm nistrative agency such
as PERB. _

The Suprenme Court supports its finding in AiLr Line Pilots, in
part, by mnimzing the value of an arbitration prior to a
federal court case. The Court notes that in federal court,
agency fee challengers, like other civil litigants woul d-not be
allowed to "file a generally phrased conplaint, then sit back and
require the union to prove the 'germaneness’ of its expenditures
without a clue as to "which of its thousands of expenditures' the
obj ectors oppose.” Air Line Pilots Ass'n. v. Mller 118 S. O

1761, 1768. The Court states that such challengers woul d be
required to nmake their objections known with a degree of
specificity and be subject to pretrial attack through a notion to
dism ss, notion for summary judgenent, etc.

Air Line Pilots is distinguishable fromthe instant case because

PERB is not a federal court. In the PERB forum Charging Parties
are alleging a violation of State |aw before a State
adm ni strative agency. In addition, at PERB the burden of

persuasion is on the union. Cunero v. Public Enpl oynent

Rel ations Bd. (1989) 49 Cal. 3d 575, 605; 8 Cal. Code Regul ation
section 32994(b)(6). And there is no prehearing discovery in
unfair practice charges. King Gty H gh School District (1982)
PERB Deci sion No. 197. These factors strongly support the need
for an arbitration, prior to a PERB hearing, to define the scope
of the chall engers' concerns.

At the time PERB Regul ation 32994 was bei ng consi dered, the
National Right to Wrk Legal Defense Fund, Inc. opposed the
provi sion requiring exhaustion of the agency fee arbitration
procedure. The Board rejected the argunent based on three
reasons. First, exhaustion was not specifically rejected by the
majority in Chicago Teachers Union v. Hudson 475 U.S. 292 (1986) .
Second, the Board has |ong adhered to a policy favoring the
resol ution of disputes through the grievance/arbitration forum
prior to charges.being filed with PERB. Lake Elsinore Schoo
District (1987) PERB Decision No. 646, Covernnent Code sections
3514.5(a), 3541.5(a), PERB Regul ation 32620. Third, a simlar
procedure was being used by the National Labor Relations Board.




Based on the differences between federal court and PERB as wel |
as the reasons posited for the adoption of PERB Regul ation
section 32994, | find Air_Line Pilots to be not controlling.

| f M. Pappas' participation in the previous school year's agency
fee arbitration satisfies the exhaustion requirenent, then this
charge presents a novel issue. PERB has only recently consi dered
the applicable standard of review in post-arbitration cases

i nvol vi ng agency fee objections. (Steve Miurray, Richard Neville,
Rod Zi ol kowski v. ABC Federation of Teachers, AFT Local 2317.
Unfair Practice Charge No. LA-CO 747) Because there 1s no fina
decision in the Murray case, there is no case law directly on
point, and it is appropriate to seek guidance from case |aw
addressing arbitration. '

In unfair practice cases, PERB has adopted the National Labor

Rel ations Board's (NLRB) standard of deferral to an arbitrator's
awar d. (Dry_Creek Joint Elenentary_School District (1980) PERB
Order No. Ad-8la; _San Diego County O fice of Education (1991)
PERB Deci sion No. 880; Yuba Gty Unified School District (1995)
PERB Deci sion No. 1095.) In determ ning whether to defer to an
arbitrator's award, the NLRB' s post-arbitration review standard
consi ders whet her: (1) the arbitration proceedings were fair and
regular; (2 all parties agreed to be bound; (3) the decision of
the arbitrator is not clearly repugnant to the purposes of the
Act; and (4) the arbitrator considered the unfair |abor practice
i ssue. (Spi el berg Manufacturing Conpany (1955) 112 NLRB 1080 [36
LRRM 1152]; O in Corporation (1984) 268 NLRB 573 [115 LRRM
1056].) If these standards are nmet, PERB will| defer to the
arbitrator's award and dism ss the unfair practice charge.

A slightly nodified version of this standard appears appropriate
to review all egati ons concerning agency fee objections where the
agency fee arbitration has already concl uded. From t he gui dance

provi ded by the cases noted above, PERB will defer to an
arbitrator's award in an agency fee case and refuse to issue a
conpl ai nt wher e: (1) the arbitration proceedings were fair and

regular; and (2) the arbitrator's award is not clearly repugnhant
to the purposes of the Act.

In applying this standard of review, there are no facts all eged
in the charge which denonstrate that the arbitral proceedings
were unfair or procedurally defective. Nor are there any
allegations that the arbitrator's award is clearly repugnant to
the purposes of the Act. Accordingly, the allegations regarding
M. Pappas wll be dism ssed.

For these reasons, the allegation that the Association collected
and spent agency fee nonies for subjects not related to
col | ective bargaining or contract adm nistration, as presently
witten, does not state a prima facie case. |If there are any
factual inaccuracies in this letter or additional facts which
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woul d correct the deficiencies explained above, please anend the
charge. The anmended charge should be prepared on a standard PERB
unfair practice charge form clearly |abeled First Anended

Charge, contain all the facts and all egations you wi sh to nake,
and be signed under penalty of perjury by the charging party.

The anended charge nust have the case nunber witten on the top
right hand corner of the charge form The anended charge nust be
served on the respondent's representative and the original proof

of service nust be filed with PERB. If | do not receive an
anended charge or withdrawal fromyou before Septenber 28, 1998,
| shall dism ss the above-described charge. I f you have any

guestions, please call nme at (916) 322-3198, extension 361.

Si ncerely,

ROBERT THOWPSON
Deputy Ceneral Counse



