STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

COALI TI ON OF UNI VERSI TY EMPLOYEES

N

Charging Party, ) Case No. LA-CE-522-H
V. )) PERB Deci si on No. 1314-H
REGENTS OF THE UNI VERSI TY OF 9 February 1, 1999
CALI FORNI A, )
| Respondent . i
Appear ances: Scott MIler for Coalition of University

Enpl oyees; Doug Ki erbel, Labor Rel ations Specialist, for Regents
of the University of California.

Bef ore Caffrey, Chairnman; Dyer and Amador, Menbers.
DECI SI ON

DYER, Menber: This case cones before the Public Enpl oynent
Rel ati ons Board (Board) on appeal froma Board agent's dism ssa
(attached) of the Coalition of University Enployees’ (QUE) unfair
practice charge. As anmended, the charge alleges that the Regents
of the University of California (University) violated section
3571(a), (b) and (c) of the Hi gher Educati on Enpl oyer - Enpl oyee
Rel ati ons Act (HEERA)! when it withheld information fromand

'HEERA is codified at Government Code section 3560 et seq..
Section 3571 provides, in relevant part:

It shall be unlawful for the higher education
.enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an



medi cal ly separated Marita Enescu in retaliation for her
protected activities and when it unnecessarily del ayed the
provi sion of information necessary and relevant to CUE' S
representational activities.

The Board has reviewed the entire record in this case,
including the unfair practice charge and anendnents thereto, the
war ning and dismssal letters, CUE S appeal, and the University's
response thereto. The Board finds that the warning and di sm ssal
letters are free fromprejudicial error and adopts themas the
deci sion of the Board itself.

ORDER

The unfair practice charge in Case No. LA-CE-522-H is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menber Amador joined in this Decision.

~applicant for enploynent or] reenpl oynent.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative.
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STATE OF CALIFORNIA PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Fa ""‘"-'l‘;.‘ San Francisco Regional Office

: 177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415)439-6940

Cctober 8, 1998

Scott M|l er

Coalition of University Enployees
724 S. canore Avenue, Suite 201
Los Angel es, CA 90036

Re: DI SM SSAL OF CHARGE REFUSAL TO | SSUE COVPLAI NT
Qoalition of University_Enployees v. The Regents of the
University of California
Unfair Practice Charge No. LA CE-522-H Second Anended

Char ge?

Dear M. Ml er:

The above-referenced unfair practice charge, filed May 28, 1998,
and anended July 10, 1998, alleges the Regents of the University
of California (University) refused to provide information to the
excl usive representative and discrimnated agai nst enpl oyee
Marita Enescu. The Coalition of University Enpl oyees
al l eges this conduct viol ates Governnent Code section 3571(a) and
b) of the H gher Education Enpl oyer-Enpl oyee Rel ati ons Act
HEERA or Act) . '

| indicated to you, inny attached letter dated July 22, 1998,
that the above-referenced charge did not state a prima facie
case. ‘You were advised that, 1f there were any factual

i naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anmended the
charge to state a prina facie case or withdrew it prior to July
29, 1998, the charge would be dismssed. | |ater extended this
deadl i ne to August 19, 1998.

On August 17, 1998, | received a second anmended charge. The
second anended char ge' i ncl udes ‘a* twenty-one" (21) "page narrative
and nearly 100 additional pages of exhibits, nfan%/ of which are
correspondence between the parties. A summary of the allegations
in the second anended charge, and its exhibits foll ows.

! The Second Arended Charge, filed August 17, 1998, was
mstakenly titled "First Anended Charge."
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In the first amended charge, Charging Party alleged the
University refused to provide GQUE w th information regarding the
| ayof f of enpl oyee Marita Enescu and further discrimnated

agai nst Ms. Enescu by requiring her to sign a formallow ng the
University to rel ease her nedical records to CUE. |n ny July 22,
1998, letter, | inforned Charging Party that facts provi ded
failed to denonstrate the University refused to provide

I nformati on and di scri mnated agai nst Ms. Enescu. The second
amended charge attenpts to address those deficiencies noted in ny
July 22, 1998, letter. Additionall ?/ t he second anended charge
all eges Ms. Enescu has been nedically separated fromthe

Uni versity because of her protected activities.

. Request for Information

Oh May 6, 1998, Marita Enescu, an Admnistrative Assistant |, at
the UCLA School of Dentistry, requested a copy of her personnel
file be nade available to CUE representative Scott Mller. n
May 14, 1998, M. Mller signed and dated a copy of Ms. Enescu's
witten request, signi ftyi ng that he had received a seal ed copy of
Ms. Enescu's personnel file

Upon Oﬁeni ng the packet of information, which was approximately
an inch and one-half thick, M. MIller determned that it did not
contain a conplete copy of Ms. Enescu's personnel file. Charging
Party does not explain how such a determnati on was nade or what
docunents were mssing. M. MIller then tel ephoned the School of
Dentistry's Human Resources Cfice to obtain what he believed was
the remai nder of Ms. Enescu's file. During M. Mller's
conversation with Mnette Qzuna, an enpl oyee in the Hunman
Resources Departnent, Ms. (Qzuna stated that there were docunents
in Ms. Enescu's personnel file that were not included in the
packet.- Ms. (zuna then asked M. MIller to specify which
docunents he believed were not included in the packet. M.
MIler responded that he did not need to specify which docunents
he wanted. M. Qzuna indicated that Hunman Resources O fi cer,
Susan Fi sher would respond to his inquiry. To date, Ms. Fisher
has not responded to M. MIller's inquiry.

On May ‘15, 1998, M. MIller faxed a letter to Ms. Fisher, which
stated in pertinent part:
As you know, Article 17 of the UJ AFSCME
agreenent, which currently sets the terns and
condi tions of enploynent for errFI oyees in the
Aerical Bargaining Unit, entitles enpl oyees

and their representatives to one copy of
their entire personnel file.
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As | indicated to your staff, the personnel
file of Marita Enescu which | recelved
yesterday appears to be inconplete. | would

appreciate it if you would review your
records and provide ne with all material that
was not included. Also, please consider this
| etter an ongoi ng request for any i nf ormati on
not currently in Ms. Enescu's file as it
becones avail abl e.

On May 19, 1998, Ms. Fisher responded to M. Mller's request
stating that sone nedical information was not released to M.
MIler, as Ms. Enescu had not signed a release for this

information. Under state and federal |aw, the release of nedical
i nformation requires specific authorization fromthe real party
ininterest.

On May 27, 1998, Ms. Enescu sent the University an authorization
| etter, which authorized rel ease of her nedical records to M.
MIller. On May 28, 1998, M. MIller sent a letter to Ms. Fisher
regarding the remai nder of Ms. Enescu's personnel file. M.
MIler further stated that if Ms. Fisher was refusing to rel ease
certai n docunents fromMs. Enescu's file, that the University
provide a |ist of what documents were not being discl osed.

On or about June 1, 1998, Ms. Fisher rescinded Ms. Enescu's

| ayof f notice. On June 12, 1998, Ms. Fisher provided M. Ml ler
with the remai nder of Ms. Enescu's personnel file, including Ms.
Enescu' s nedi cal infornation.

In the second anended charge, Charging Party contends the
University's unlawful notive is denonstrated by the fact that
when M. Ml ler received the additional information on June 12,
1998, non-nedical information was included in the packet.
Charging Party contends, thus, that the University deliberately
withheld information, in violation of Governnent Code sections
3571(a), Yb) and (c). However, Charging Party's contention is
still m spl aced. -

In Stockton Wnified School Distri ct (1980) PERB Decision No. 143,
PERB relied on federal precedent to conclude that an excl usive

representative-has a right to all information that is necessary
and relevant to the discharge of its duty to represent erTEI oyees.
The enployer is obligated to provide this information within a
reasonable tinme period. (Gonpton GCommunity_ College District
(1990) PERB Deci sion No. 790. Reasonabl e pr onpt ness depends
upon the circunstances of the charge. (See also, Golonial Press.

|nc.. (1973) 204 NLRB No. 126.) |In Colonial Press, supra. the
NLRB found that the enployers two nonth delay in Iorov! ding the
union with a list of all enployees was unreasonable given the
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circunmstances. However, in United Engines. lnc. (1973) 222 NLRB

50, 91, the NLRB found that an enployer did not violate the NLRA
when it provided nost of the information requested within a nonth
of the request and two weeks before bargaining was supposed to
start.

In the instant charge, Charging Party asserts the University
failed to pronptly provide the information requested. Facts

provi ded denonstrate, however, that Charging Party received nost
of the information in Ms. Enescu's personnel file within six
wor ki ng days of the request. Charging Party does not provide any
facts denonstrating this six day "turn around” violates the
HEERA. Additionally, upon receiving authorization fromMs.
Enescu to rel ease her nedical information, the University
provided the remainder of the information within ten working
days. Thus, all of the information requested was provided within
at nost 10 worki ng days of each request. Further, CUE fails to
denonstrate why waiting 10 working days to receive the

information is unreasonable. Indeed, Charging Party requested
the information in conjunction with a grievance they intended to
file over Ms. Enescu's layoff notice. On or about June |, 1998,

the University rescinded the layoff notice. As such, it seens
CUE was not harned or prejudiced in any way by waiting 10 days to
receive the information. (See, Partee Flooring MIl (1954) 107
NLRB 1177 (15-day del ay not unreasonable.) Mreover, nost of the
information requested by M. Ml ler, and necessary for the
grievance, was received in |less that seven working days. As
such, the allegation fails to state a prima facie case and nust
be di sm ssed.

1. Di scri m nati on

The first amended charge alleged Ms. Enescu was retaliated

agai nst when the University requested she sign a nedical release
form allowng the University to release her nedical records to
" CUE. Although Charging Party does not provide any additional
facts regarding this allegation, this Regional Attorney has had
several conversations with M. MIller regarding this allegation
and thus will reiterate the deficiencies in this contention

To denonstrate a violation of HEERA section 3571(a), the charging
party must..show t hat: (1} the enpl oyee exercised rights under
HEERA; (2) the enpl oyer had knowl edge of the exercise of those
rights; and (3) the enployer inposed or threatened to inpose
reprisals, discrimnated or threatened to discrimnate,

or otherwise interfered with, restrained or coerced the enployees
because of the exercise of those rights. (Novat o _Unified School
District (1982) PERB Decision No. 210; _Carlsbad Unified Schoo
District (1979) PERB Decision No. 89; Departnent_of Devel opnenta
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Services (1982) PERB Decision No. 228-S; California State
University_(Sacramento) (1982) PERB Decision No. 211-H)

Ms. Enescu exercised protected rights by requesting a copy of her
personnel file on May 6, 1998. Charging Party contends the
University failed to rel ease the information to M. Mller and
required Ms. Enescu to specifically authorize release of nedical

i nformation, because Ms. Enescu exercised her right to receive

the information. It is unclear whether any adverse action
occurred in the instant charge as Ms. Enescu's representative
received the information in a tinely manner. Further, even

assum ng the above stated actions constitute "adverse action,”
facts provided do not denonstrate the anount of tinme it took to
receive the information was el ongated based on Ms. Enescu's
request through her union representative. As such, the
allegation fails to state a prinma facie case.

I11. Medical Separation

Article 25 of the AFSCVE/ University contract, which serves as the
parties status quo, states the following with regard to Medica
Separ ati on.

A.  VWhen the University determ nes that an
enpl oyee is unable to performsatisfactorily
essential assigned functions due to a
disability or other nedical condition, that
enpl oyee may be nedi cal |l y separ at ed.

| f a non-probationary career enployee who is
on an appropriate |eave of absence related to
a medical condition has a specific return to
wor k date established by a health
practitioner licensed by the state in which
he/ she practices and such return to work date
is wthin 180 days of the begi nning of the

| eave of absence, the non-career enpl oyee
shall not, during the period between the

begi nning of the | eave of absence and the
initially established return to work date (a
maxi mum of 180 days) be nedically separated.

C. Witten notice of intent to nedically
separate shall be given to the enpl oyee

2 Charging Party also contends Ms. Enescu engaged in
protected activity several years ago when the unit was
represented by AFSCME. However, these protected activities are
renote in tine to the alleged "adverse action" herein, and thus
do not satisfy the nexus requirenment of timng.
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either by delivery of the notice to the
enpl oyee in person, or by Proof O Service.
The notice shall:

1. informthe enpl oyee of the
action intended, the reason for the
action and the effective date of

t he action, and

2. informthe enpl oyee of the
right to respond and to whomto
respond wi thin ten cal endar days
fromthe date of issuance of such
notice of intent in accordance with
i nstructions given by the
Universit% inthe witten notice
sent to the enpl oyee.

D. After review of the enployee's tinely
response, if any, the University shall notify
the enpl oyee of any action to be taken. An
effective date of separation shall be at

| east ten cal endar days fromthe date of

| ssuance of notice of intention to separate
(pursuant to Section C above) or tinely
recei pt of the enpl oyee's response, if any,
whi chever is later.

On Decenber 10, 1997, M Enescu went out on an indefinite nedical
leave.®> Wile there is sone di sag?reemant bet ween Charging Party
and the University as to howthe leave is classified for benefit
ur poses, such disagreenent is not relevant to the allegation
erein.. n Decenber 18, 1997, Staff Relations Officer, Paula
Ross, provided witten notice to Ms. Enescu of her |eave status
and further requested Ms. Enescu contact the University regarding
whet her she chose to use Famly Medical Leave for her condition.

On Decenber 19, 1997, Ms. Enescu tel ephoned Ms. Ross and

di scussed wth Ms. Ross her benefit rights and obligations while
on nedi cal |leave. Additionally, Ms. Ross provided Ms. Enescu
with information regarding a potential Wrknman's Conpensati on
claim n. Decenber 23, 1997, Ms. Ross provided witten
confirmati on of her conversation with Ms. Enescu and encl osed
wth this letter an panphlet regarding Ms. Enescu's rights and
responsi bilities.

% Apparently Ms. Enescu suffered a stroke and thus a return
date was uncertain, pending her recovery.
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Ms. Enescu did not return to work during January, February or
March of 1998. On March 17, 1998, Ms. Enescu spoke with Ms. Ross
about a return date. At that tinme, Ms. Enescu indicated she
woul d be able to return to work on May 1, 1998.

On April 14, 1998, Ms. Enescu was informed that she was being
laid off pursuant to Article 13 of the AFSCME contract. On May
5 1998, M. MIller filed a grievance regarding this |ayoff.
Additionally, M. MIller filed this charge and additional unfair
practice charges regarding Ms. Enescu. Ms. Enescu did not return
to work on May 1, 1998. Ms. Enescu did not contact Ms. Ross
about her failure to return to work, nor did Ms. Enescu provide
any information fromher physician regarding a return to work

dat e.

On May 26, 1998, the University rescinded Ms. Enescu's |ayoff
notice, as she had not returned to work, and therefore could not
be afforded |layoff rights under the contract. On July 14, 1998,
after Ms. Enescu had used nore than 180 days of nedical |eave,
the University provided Ms. Enescu with witten notice of its
intent to nedically separate her fromher enploynent. The

Uni versity further noted that the medical separation was a

busi ness necessity, although the contract does not state the
University must provide a reasons for its action.

On July 16, 1998, Ms. Enescu provided the University with a
|etter fromher doctor, dated the same day, stating that Ms.
Enescu might be able to return to work on Septenber |, 1998.% n
that sanme day, Ms. Enescu spoke with Susan Fisher, Human
Resources Officer, regarding benefit eligibility and retirenent
benefits.

On July 17, 1998, M. MIller faxed a letter to Tina Sinmons,
Enpl oyee Rel ations O ficer, requesting further information about
the nmedi cal separation and an explanation as to why Ms. Enescu
was bei ng separated. On that sane day, Ms. Simmons faxed M.
MIller a response stating the University was separating Ms.
Enescu pursuant to Article 25 of the contract.

On July 20, 1998, Ms. Enescu, M. MIller and University
representatives Ms. Fisher and Ms. Simmons, net to discuss the:
medi cal separation, pursuant to Article 25(C). During this
nmeeting, M. MIIler suggested the University rescind the nedical
separation and instead allow Ms. Enescu to exhaust her accrued

| eave or apply for early retirement. M. MIller also clains that
during this neeting, Ms. Simons stated that if Ms. Enescu

* Later information provided by Ms. Enescu denonstrates her
physi ci an pushed back this date until Novenber 1, 1998.
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returned to her job she would be laid off as the job was being
elimnated. The University agreed to consider M. Mller's
al ternatives.

On August 10, 1998, the University informed Ms. Enescu that she
woul d be nedically separated effective August 14, 1998. The
University further stated that it had considered M. Mller's
alternatives, but was not wlling to rescind its nedica
separation. The University further provided Ms. Enescu with
information on how to appeal the nedical separation decision.

Charging Party contends the nedical separation was undertaken in
retaliation for Ms. Enescu's protected activities. As noted in
Section |Il, above, Ms. Enescu engaged in protected activity by
filing a grievance over her layoff and by allow ng herself to be
the subject of two unfair practice charges. The University was
aware of this activity and Ms. Enescu was nedical ly separated by
the University effective August 14, 1998. However, Charging
Party fails to denonstrate the requisite nexus.

Charging Party contends that in addition to the timng of the
adverse action, the University provided shifting justifications
for its action and disparately treated Ms. Enescu. Wth regard
to the shifting justifications, Charging Party contends Ms.
Simons stated during the July 20, 1998, neeting that even if Ms.
Enescu were to return to work, she would be laid off as the

di vi sion was bei ng reorgani zed. Charging Party contends that
this reasoning differs fromthe University's "business necessity"
reason provided in Ms. Enescu's notice letter. However, it is
uncl ear how "busi ness necessity" and lack of a job differ in
substance. The University had made clear, by Ms. Enescu's
initial layoff notice, that they intended to elimnate the
position. The elimnation of a position does not seem contrary
to an expl anati on of business necessity, but instead seens to
further clarify the neaning of "business necessity."

Additionally, Charging Party contends Ms. Enescu was disparately
treated. As evidence of this disparate treatnent, Charging Party
argues as follows. Article 25 states that after 180 days of

medi cal |eave, the University may nedically separate an enpl oyee.
Charging Party argues thus that because the University has

di scretion-to-nmedically separate-enployees, 'its decision to

medi cally separate Ms. Enescu is disparate treatnent. This
contention, however, does not denonstrate disparate treatnent.
Charging Party does not provide facts denonstrating that other
enpl oyees, who could be nedically separated and whose positions
are being elimnated, were not nedically separated. Such facts
woul d denonstrate disparate treatnment. The University's |awful
use of the policy does not satisfy the nexus requirenent.
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Finally, Charging Party argues the University failed to consider
Ms. Enescu's eventual ability to return to work in considering
the nedi cal separation. Charging Party points to the physician's
letter, dated after the nedical separation notice, as evidence
that Ms. Enescu could performher job duties in the future.
‘However, Ms. Enescu failed to communicate with the University
regardi ng her condition, and that she was not able to return to
work for nore than six nonths. The University's decision to

nmedi cal |y separate Ms. Enescu canme four nonths after Ms. Enescu
had | ast contacted the University and nore than 2 nonths after
she had indicated she would return to work. As such, the

Uni versity's decision was based on the information it possessed
at the tinme of its decision. Ms. Enescu's doctor's letter cane
after the fact, and the University could not possibly have known
about Ms. Enescu's condition. As such, Charging Party's
contention that Ms. Enescu was nedical ly separated because of her
protected activities is dismssed as the charge fails to
denonstrate the requisite nexus.

R ght_to Appeal

Pursuant to Public Enploynent Relations Board regulations, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8§,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postnmarked no |ater

than the | ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Civil Procedure section 1013 shall apply.
The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacrament o, CA 95814

If you file a tinmely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (20) cal endar
days follow ng the.date .of service of the appeal. " (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Service

Al'l docunments authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

nmust acconpany each copy of a document served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,



D sm ssal Letter

LA- CE-522-H

Page 10

sec. 32140 for the required contents and a sanple form) The
docunent wi Il be considered properly "served' when personally
delivered or deposited in the first-class mail, postage paid and

properly addressed.
Extension of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, must be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) cal endar days before
the expiration of the tinme required for filing the docunent.
The request must indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed wthin the specified tine limts, the
dismssal wll beconme final when the tinme Iimts have expired.
Si ncerely,

ROBERT THOWPSON
Deputy Ceneral Counse

Kristin L. Rosi
Regi onal Attorney

At t achnent

cc: Leslie Van Houten, Esq.



STATE OF CALIFORNIA ’ . PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

July 22, 1998

Scott MIler _ _

Coal i tion of University Enployees
724 S. canore Avenue, Suite 201
Los Angel es, CA 90036

Re:  WARN NG LETTER _
Coalition of University Enployees v. The Regents of the

Uni versity of California _
Unfair Practice Charge No. LA-CE-522-H First Anended Charge

Dear M. Ml ler:

The above-referenced unfair practice charge, filed May 28, 1998,
and anmended July 10, 1998, alleges the Regents of the University
of California (Wiiversity) refused to provide information to the
excl usi ve representative and di scrimnated agai nst enpl oyee
Marita Enescu. The Coalition of University Enpl oyees
all eges this conduct violates Governnent Code section 3571(a) and
éb) of the H gher Education Enpl oyer-Enpl oyee Rel ations Act

HEERA or Act) .

| nvestigation of the charge revealed the following. Prior to
Novenber 5, 1997, the University's clerical enployees were
represented by the Anerican Federation of State, County and
Muni ci pal Enpl oyees (AFSCME). The University and AFSCMVE wer e
parties to a collective bargai ning agreenment (Agreenent) which
expires on June 30, 1998.

Article 17 of the Agreenent, entitled "Personnel Files", states
in pertinent part:

A An enpl oyee shall, upon witten request
to the University, have the opportunity to
revi ew hi s/ her personnel fiIer) wthina
reasonabl e tinme in the presence of a
representative of the University. At the
tinme of such request the supervisor, to the
extent he/she is aware of the |ocation(s) of
such files, shall informthe enpl oyee of the
| ocation(s) of the file(s).

D. Records protected by recogni zed | egal
privilege and records excepted from
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di scl osure by law nay be withheld fromthe
enpl oyee and/or the enpl oyee's
representative. Neither an enpl oyee nor

hi s/ her representative shall be entitled to
review confidential pre-enploynent
information or confidential information
relating to transfers and pronotions of the
enpl oyee out of his/her bargaining unit, nor
shall the enployee or his/her representative
be entitled to review docunents related to
internal University | abor. relations or
personnel policy or Agreenent applications.

On Novenber 21, 1997, CUE was certified as the clerica

enpl oyees' exclusive representative. The terns and conditions of
the AFSCVME Agreenent provide the terns and conditions for nenbers
of the clerical bargaining unit, until a new agreenent is reached
bet ween the University and CUE.

On May 6, 1998, Marita Enescu, an Adm nistrative Assistant |1, at
the UCLA School of Dentistry, requested a copy of her personnel
file be made available to CUE representative Scott MIller. On

May 14, 1998, M. Ml ler signed and dated a copy of Ms. Enescu's
witten request, signifying that he had received a seal ed copy of
Ms. Enescu's personnel file.

Upon openi ng the packet of information, which was approxi mately
an inch and one-half thick, M. MIller determned that it did not
contain a conplete copy of Ms. Enescu's personnel file. Charging
Party does not explain how such a determ nati on was made or what
docunents were mssing. M. MIller then tel ephoned the School of
Dentistry's Human Resources OFfice to obtain what he believed was
the remai nder of Ms. Enescu's file. During M. Mller's
conversation with Mnette Ozuna, an enployee in the Human
Resources Departnent, Ms. Ozuna stated that there were docunents
in Ms. Enescu's personnel file that were not included in the
packet. Ms. Ozuna then asked M. Ml ler to specify which
docunents he believed were not included in the packet. M.

M1l er responded that he did not need to specify which docunents
he wanted. Ms. Ozuna indicated that Human Resources O ficer,
Susan Fi sher would respond to his inquiry. To date, Ms. Fisher
~has not, responded.to .M, Mller's inquiry. .. S

On May 15, 1998, M. MIller faxed a letter to Ms. Fisher, which
stated in pertinent part:

As you know, Article 17 of the UC/ AFSCME
agreenent, which currently sets the terns and
condi tions of enploynent for enployees in the
Clerical Bargaining Unit, entitles enployees
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and their representatives to one copy of
their entire personnel file.

As | indicated to your staff, the personnel
file of Marita Enescu which | recelved
yesterday appears to be inconplete. | would

appreciate it if you would revi ew your
records and provide ne with all naterial that
was not included. Also, please consider this
| etter an ongoi ng request for any I nf or mat i on
not currently in Ms. Enescu's file as it
becones avail abl e.

On May 19, 1998, Ms. Fisher respondedto M. MIller's request

stating that sonme nedical information was not released to M.

| ler, as Ms. Enescu had not signed a release for this

information. Under state and federal |law, the rel ease of nedica
formation requires specific authorization fromthe real party

ninterest.

On May 27, 1998, Ms. Enescu sent the University an authorization
| etter, which authorized rel ease of her nedical records to M.
Iler. On May 28, 1998, M. MIller sent aletter to Ms. Fisher
regarding the renai nder of Ms. Enescu's personnel file. M.
MIler further stated that if Ms. Fisher was refusing to rel ease
certain docunents fromMs. Enescu's file, that the University
provide a list of what docunents were not being disclosed.

On or about June 1, 1998, Ms. Fisher rescinded Ms. Enescu's

| ayof f notice. On June 12, 1998, Ms. Fisher provided M. Ml ler
with the renai nder of Ms. Enescu's personnel file, including Ms.
Enescu' s nedi cal infornation.

Based on the facts provi ded, the charge as presently witten,
fails to state a prinma facie violation of the HEERA, for the
reasons stated bel ow.

Charging Party contends that the University has failed to provide
information to the exclusive representative and has retaliated
agai nst Ms. Enescu. However, neither allegation states a prim
faci e case.

|. Request for Information

In Stockton Unified School District (1980) PERB Decision No. 143,
PERB relied on federal precedent to conclude that an excl usive
representative has a right to all infornmation that is necessary
and relevant to the discharge of its duty to represent enEonees.
The enployer is obligated to provide this information within a
reasonable tinme period. (Gonpton Comunity_College District
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(1990) PERB Decision No. 790.) Reasonabl e pronptness depends
upon the circunstances of the charge. (See also, Colonial Press.
Lnc. (1973) 204 NLRB No. 126.) For exanple, in Colonial Press.
supra. the NLRB found that the en}pl oP/ers two nonth delay In
providing the union with a list of all enployees was unreasonabl e
iven the circunstances. However, in United Engines. Inc. (1973)
22 NLRB 50, 91, the NLRB found that an enployer did not violate
the NLRA when it provided nost of the information requested
within a nonth of the request and two weeks before bargai ni ng was
supposed to start.

In the instant charge, M. MIler asserts the University failed
to pronptly provide the informati on he requested. Facts provided
denonstrate, however, that M. Ml er received nost of the
information in Ms. Enescu' s personnel file w thin six working
days of his request. Upon receiving authorization fromMs.
Enescu to rel ease her nedical information, the University

provi ded the remai nder of the information ten working days |ater.
Thus, all of the information requested was provided within at
most 10 worki ng days of each request. Further, CJE fails to
denonstrate why waiting 10 working days to receive the
Information is unreasonable. M. MIller requested the
information in conjunction with a grievance he intended to file
over Ms. Enescu's layoff notice. On or about June 1, 1998, the
University rescinded the layoff notice. As such, it seens CUE
was not harnmed or prejudiced in any way by waiting 10 days to
receive the information. (See, _E’gﬁ:&Elmu_ng_MiL (1954) 107
NLRB 1177 (15-day del ag not unreasonable.) Moreover, nost of the
I nf ormati on requested 3/ M. MIller, and necessary for the
grievance, was received in |less that seven working days. As
such, the allegation fails to state a prinma facie case.

[1. D scrimnation

Char gi n% Part?/ al l eges the University discrimnated against Ms.
Enescu by failing to provide Ms. Enescu's representative with the
reguested information and by requiring Ms. Enescu to file a

medi cal rel ease form

To denonstrate a viol ation of HEERA section 3571(a), the charging
party nust show that: (1) the enpl oyee exercised rights under
HEERA; (2) the enployer, had know edge of the exercise of those
rights; and (3) the enpl oyer inposed or threatened to i npose
reprisals, discrimnated or threatened to discrimnate,

or otherwise interfered with, restrained or coerced the enpl oyees
because of the exercise of those rights. (MNovato Unified School
Dstrict %1982% PERB Deci sion No. 210; Carlsbad Unified School

Dstrict (1979) PERB Decision No. 89; Departnent of Devel opnent al
Services (1982) PERB Decision No. 228-S; California State
University_(Sacramento) (1982) PERB Decision No. 211-H)
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Ms. Enescu exercised protected rk%hts by requesting a copﬁ of her
personnel file on May 6, 1998. arging Party contends the
University failed to release the information to M. M| er and
required Ms. Enescu to specifically authorize rel ease of nedical
i nformati on, because Ms. Enescu exercised her right to receive
the information. It is unclear whether any adverse action
occurred in the instant charge as Ms. Enescu's representative
received the information in a tinely manner. Further, even
assumng the above stated actions constitute "adverse action,"”
facts provided do not denonstrate the anount of tinme it took to
recei ve the informati on was el ongated based on Ms. Enescu's
request through her union representative. As such, the
allegation fails to state a prina facie case.

For these reasons the charge, as presently witten, does not
state a prinma facie case. |f there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please anend the charge. The
anmended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Anended Charge,
contain all the facts and allegations you wi sh to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust have the case nunber witten on the top right
hand corner of the charge form The amended charge nust be
served on the respondent’'s representative and the original proof
of service nust be filed with PERB. If | do not recelve an
amended charge or withdrawal fromyou before July 29. 1998. |
shall dismss your charge. |f you have any questions, please
call me at (415) 439-6940.

Sincerely,

Kristin L. Rosi
Regi onal Attorney



