STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

SOCI ETY OF PROFESSI ONAL
SCI ENTI STS AND ENG NEERS,
Charging Party, Case No. SF-CE-461-H

PERB Deci si on No. 1316-H

V.
REGENTS OF THE UNI VERSI TY OF February 24, 1999
CALI FORNI A,
Respondent .
Appearances: Andrew Thomas Sinclair, Attorney, for Society of

Prof essi onal Scientists and Engi neers; Edward M Opton, Jr.,
Uni versity Counsel, for Regents of the University of California.

Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI Sl ON

AMADOR, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by the Society of Professional
Scientists and Engineers (SPSE) to an administrative |aw judge's
(ALJ) proposed decision (attached). The ALJ found that the
Regents of the University of California (University) did not
viol ate section 3571(a) of the H gher Education Enpl oyer-Enpl oyee

Rel ati ons Act (HEERA)! by unilaterally inplenenting a whol esal e

'HEERA is codified at Governnment Code section 3560 et seq..
Section 3571 provides, in pertinent part:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce _
enpl oyees because of their exercise of rights



change in personnel policies which covered certain enpl oyees at
the Lawence Livernore National Laboratory.

The Board has reviewed the entire record, including
the ALJ's proposed decision, SPSE s exceptions and the
University's response. The Board finds the ALJ's findings of
fact and conclusions of law to be free of prejudicial error and
adopts themas the decision of the Board itself.

ORDER
The unfair practice charge and conplaint in Case

No. SF-CE-461-H is hereby DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menber Dyer joined in this Decision.

guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

SOCI ETY OF PROFESSI ONAL
SCI ENTI STS AND ENG NEERS,

Unfair Practice
Case No. SF- CE-461-H

Charging Party,

V.
PROPOSED DECI SI ON
REGENTS OF THE UNI VERSI TY OF (9/8/98)

CALI FORNI A,

Respondent .

e N AN (A —

Appearances: Andrew Thomas Sinclair, Attorney, for Society
of Professional Scientists and Engi neers; Edward M Opton
Uni versity Counsel, for Regents of the University of California.
Before Fred D Orazio, Admnistrative Law Judge.
PROCEDURAL HI STORY
The Soci ety of Prof essi onal Scientists and Engi neers (Union

or SPSE) commenced this action on Cctober 11, 1996, by filing an
unfair practice charge against the Regents of the University of
California (University). On February 3, 1997, the Ofice of
Ceneral Counsel of the Public Enploynent Rel ations Board (PERB or
Board) issued a conplaint alleging that the University
unilaterally inplenmented a whol esal e change in personnel policies
whi ch covered certain enployees at the Lawence Livernore
Nat i onal Laboratory (Laboratory). These enpl oyees are
represented here by SPSE, an organi zation which does not have
excl usive representative status. Specifically, the conplaint
al | eges:

Before July 1, 1996, Respondent's policy

concerning witten enpl oynent practices for

enpl oyees non-excl usively represented by

Charging Party was that such enpl oyees were
covered by policies contained in the Staff



Personnel Policies as well as the Law ence
Li vernore National Laboratory "local nanual,"
whi ch contained |ocal policy nodifications
approved by Respondent.
On or about July 1, 1996, Respondent changed
this policy by elimnating the policies
contained in the Staff Personnel Policies.
This conduct, the conplaint alleged, violated the Higher
Educati on Enpl oyer - Enpl oyee Rel ations Act (HEERA) section
3571 (a).!

The University answered the conplaint on February 19, 1997,
generally denying it commtted a violation of HEERA and asserting
a nunber of affirmative defenses. Denials and defenses well be
addr essed bel ow, as necessary.

An informal conference was conducted by a PERB agent on
June 20, 1997, but the dispute was not resolved.

On February 19, 1998, the Union noved to amend the conpl ai nt
to include an allegation that the Laboratory elimnated a class
of enpl oyees known as "Term Appoi ntees"” and created in its place

a new class of enployees known as "Flexible Status Enpl oyees;"

"HEERAis codified at Governnment Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Governnment Code. Section 3571 states in relevant part:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere wth, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



anong ot her things, enployees in the latter class have no access
to the grievance procedure and may be termnated at will. This
action, the notion alleged, was one result of the earlier

deci sion which nade the University-wi de Staff Personnel Policy

i napplicable to the Laboratory. Specifically, the Union alleged,
due to the elimnation of the Staff Personnel Policy, proposed
changes such as this at the Laboratory no |onger had to be
considered in light of University-w de personnel policies.

On February 25, 1998, the eve of the formal hearing, the
Union filed a second notion to anend the conplaint. The notion
all eged the University, on July 1, 1996, unilaterally abolished
its practice of conformng |ocal Laboratory personnel policies to
Uni versity-wi de policies such as the Staff Personnel Policy.

During the first day of hearing, the undersigned denied the
Union's first notion to anend the conplaint as nerely an effect .
of the allegedly unlawful conduct that is reflected.in t he
original conplaint. Over the University's objection, the second
nmotion to anmend the conpl aint mas'granted as enconpassing a
practice and theory closely related to the original conplaint.

In addition, the University noved to dism ss the conpl aint
at the outset of the first day of hearing. In essence, the
University argued that its internal procedure or standards (for
exanpl e, the University-wi de Staff Personnel Policy) against
whi ch proposed changes in Laboratory policies are evaluated is a

manageri al prerogative. As such, it is not a termor condition



of enploynent that falls within the scope of representation. The
noti on was taken under subm ssion and the hearing conmmenced.
During two days of formal hearing in Cakland on February 26-
27, 1998, the Union conpleted its case-in-chief and the
Uni versity began to present its case. The hearing was schedul ed
to resune on April 27, 1998. However, in the mdst of a dispute
over a subpoena duces tecum (SDT) filed by the Union, the
University on that date renewed it's original notion to dismss,
wi th the added argunent that the Union, during its case-in-chief,
had established no change in working conditions.? Having heard
the Union's case-in-chief, the undersigned concluded that, as a
threshold matter, it would be prudent to address issues raised by
the University's notion to dismss prior to addressing |
out standi ng issues related to the SDT.
On June'8, 1998, the Union submtted its witten opposition
to the University's notion. Wth receipt of the University's

response on July 2, 1998, the matter was submtted for decision.

’Shortly before the hearing, the Union had filed a |engthy
SDT essentially seeking docunents it clainmed would show that, as
of June 30, 1996, the Staff Personnel Policy applied to the
Laboratory and/or a practice existed under which the Laboratory
conforned its local policies to the Staff Personnel Policy. The
University noved to quash the SDT and the undersigned took the
noti on under subm ssion while the Union agreed to proceed with

t esti nony. It was understood that the Union would be permtted
to revive its SDT at any subsequent tinme during the hearing if it
deened the docunents relevant. During the University's case-in-

chief, the Union renewed its request for docunents pursuant to
the initial SDT.



JURI_SDI CTI ON

The University is a higher education enployer within the
meani ng of section 3562(h). SPSE is an enpl oyee organi zation
wi thin the neaning of section 3562(g). SPSE is not an exclusive
representative within the neaning of section 3562 (j).
NDI CT

Uni versity_Policies

Three sets of University personnel policies are rel evant
here. First, the Staff Personnel Policy (SPP) is a conprehensive
personnel manual covering a w de range of enploynent conditions.?
The SPP becane effective sonetinme prior to the enactnent of HEERA
and is University-wide in application. In relevant part, section
101.1 of the SPP provides:

Staff Personnel Policies delineate the

enpl oynent relationship between staff

enpl oyees and the University of California.
These policies do not apply to enpl oyees in
the University Managenent Program ot her

enpl oyees covered by title codes 0001 through
3999, or to enployees who are covered by a
Menor andum of Understanding with an excl usive
bar gai ni ng agent.

3Specifically, a recent version of the SPP covered
discrimnation in enploynent, affirmative action, recruitnent,
sel ection, partial-year positions, per diempositions, noving
expenses, probationary period, performance eval uations, enployee
devel opnent, corrective action, grievances, admnistrative
review, position classification, pay, hours, overtine, protective
cl ot hing and equi pnent, holidays, vacation, sick | eave, work-
incurred injury or illness, mlitary |l eave, admnistrative |eave
wi th pay, personnel records, attendance records, resignation,
termnation and reduction in tinme from casual positions, release
of enpl oyees who have not attained regular status, dism ssal of
enpl oyees, rehabilitation, nedical separation, death paynents,
retirement, and phased retirenent career positions.
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a. The President of the University may
approve nodifications of Staff Personne
Policies for staff enployees of the Lawence
Ber kel ey Laboratory, the Law ence Livernore
Nat i onal Laboratory, and the Los Al anos
National Scientific Laboratory.
b. Unl ess approved nodifications provide
ot herwi se, Laboratory Directors have the sane
responsibilities and authorities as those
del egated in Staff Personnel Policies to
Chancel | ors.
Effective July 1, 1996, the SPP becane inapplicable to nost
Uni versity enpl oyees. Another set of personnel policies,
di scussed bel ow, replaced the SPP on that date. The parties here
di spute whether the SPP applied to Laboratory enployees prior to
July 1, 1996. The Union clains the SPP covered Laboratory
enpl oyees prior to that date, while the University contends the
opposi te.
The second set of personnel policies is in the formof a
| ocal manual applicable to Laboratory enpl oyees. It is known as
the Personnel Policies and Practices Manual (Local Policy).
Prior to 1979, a loose collection of personnel policies and
adm ni strative procedures existed as a supervisor's handbook. In
1979, the personnel polices were separated fromthe
adm ni strative procedures and placed in the Local Policy. The
supervi sor's handbook has not been in effect since 1979.

Tailored to the Laboratory, the Local Policy manual covers a w de



range of enployment conditions for enpl oyees who work there.*
The 1998 version of the Local Policy nmanual states that

the purpose of this Manual is to provide

Lawr ence Livernore National Laboratory (LLN)
personnel policies and procedures pertaining
to the enploynent relationship between an
enpl oyee (other than those participating in
the University of California Executive
Progran) and the Laboratory.

Personnel policies can be anended only by the
Director wwth the concurrence of the
President of the University of California
(VO and, as appropriate, the Departnent of
Energy (DOE). Exceptions to the policies
require the approval of the Director and, as
appropriate, the President of the University
and/ or DOE.

The Locél Policy manual remains in effect at the Laboratory.
The third relevant set of personnel policies was

i npl enented by the University on July 1, 1996, as part of a

sweepi ng Human Resources Managenent Initiative (Initiative).

These policies are known as the Personnel Policies for Staff

Menber s (PPSM.'5 The Initiative was designed to redirect the

“The nost recent version of the Local Policy covers
nondi scrimnation, affirmative action, recruitnent, selection,
hiring, pronotion and transfers, enployee conduct (including
personal conduct, acceptance of gifts and favors, outside
enpl oynent, conflict of interest, privileged information, etc.),
enpl oyee performance, corrective action, fitness for duty,
enpl oyee records, benefits (including holidays, vacation, sick
| eave, use of leave for work-incurred injury or illness, mlitary
| eave, |eave without pay, retirenment, group insurance plans,
etc.), grievances and admnistrative review, enployee
devel opnent, separation (including resignation, |ayoff,
di sm ssal, nedical separation, retirenment, etc.), work schedul es,
pay, tinme reporting, rehabilitative services (including
vocational rehabilitation, and reasonable accommbdation, etc.).

®The PPSM covers appoi ntnents, affirmative action, |eaves,
classification of positions, conplaint resolution, conflict of
interest, corrective action, death paynents, holidays, awards,
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managenent of human resources; the PPSM contains the actual
policies developed by the Initiative. In relevant part, the PPSM
provi des:

These policies delineate the enpl oynent

rel ationship between staff nenbers and the
University of California. These policies
describe certain rights, benefits and
expectati ons which encourage professionalism
service, and contribution. Managenent
retains all other rights and prerogatives in
order to manage the University so that it may
attain its m ssions.

Enpl oyees at the Departnent of Energy (DCE)
Laboratories are covered by approved

vari ations of these and prior policies,

i ncludi ng provisions required by the
contracts between the University and DOE, or,
in the case .of Senior Managers, the policies
in Appendix Il and other staff policies as
specified in the Introduction thereof.

Enpl oyees at the Laboratories should consult
| ocal policy docunents for information about
policies that apply to them

- As noted above, the PPSM superseded the SPP for nost University
enpl oyees on July 1, 1996.

The PPSM i ncl udes sone benefits that go beyond those found
in the SPP or the Local Policy manual. For exanple, an expanded
grievance procedure was the nost frequently nentioned of these
rights during the hearing. New benefits in the PPSM were not

extended to Laboratory enpl oyees represented here by the Union.

| eaves, nedi cal separation, discrimnation, overtine, per diem
positions, performance appraisal, probationary period, protective
cl ot hi ng, reasonabl e accommbdation, recruitnent, reduced fee
enrol | ment, release of casual and probationary enpl oyees, salary,
shifts, personnel records, termnation, and work-incurred illness
and injury.



Overall authority to nmake changes in personnel policies has
not been delegated fromthe Ofice of the President to the
Laboratory | evel. Laboratory officials have no authority to nake
changes in local personnel policies. Final authority to nake
changes in the Local Policy rests in the Ofice of the President.
A change in Local Policy occurs only after a request is nmade and
the Ofice of the President approves it, according to Lubbe Levin
(Levin), University assistant vice president for human resour ces.

During this process, Levin testified, "key factors" are
considered as tools in determning whether to change the Local
Policy. Prior to July 1, 1996, one such factor was to evaluate a
change as it related to other University-w de policies, including
the SPP. She described the SPP as a "yardstick" against which
proposed changes in the Local Policy were considered. Now that
the PPSM has been inplenented, Levin said, the yardstick has not

-changed in substance. |

Susan Angstadt (Angstadt), staff relations representative at
the Laboratory, testified that there is no provision in the SPP
for which there is not a corresponding provision in the Local
Poli cy manual .® However, Angstadt testified further, there have

been a few instances where policies in the SPP have not been

®The University points out in its brief that there are
subjects in the SPP that also are covered in the Local Policy,

but the two policies are incongruent on the same subject. For
exanple, both provide for notice in the event of layoff, but the
specific requirenents in the policies are not identical. Also,

the Local Policy covers sone subjects that are not covered in the
SPP. For exanple, the Local Policy provides for severance pay,
while the SPP does not.



followed at the Laboratory. As exanples, she cited famly

medi cal | eave, use of sick/vacation |eave for exenpt enpl oyees,
and staff awards. Levin simlarly testified that between 1979
and 1996 there were changes in the SPP that were not
automatically incorporated into the Local Policy manual; she al so
said there were changes in the SPP that were incorporated into
the Local Policy during that period.

Application of the three policies described above lies at
the center of this dispute. As discussed below, the Union
contends that the SPP has applied to Laboratory enpl oyees since
it was pronul gated prior to the enactnent of HEERA, and the Loca
Policy was confornmed to changes in the SPP from 1979 until July
1, 1996. According to the Union, the University's unilateral
substitution of the PPSMfor the SPP in 1996, the refusal to
apply the PPSM to Laboratory enpl oyees, and the elimnation of an
-establ i shed practice under which the Local Policy was conforned
to changes in University-wi de policy violated enployee rights
under HEERA. It is not disputed that the University gave no
notice to enpl oyees when the PPSM was inplenented on July 1,
1996.

The University takes the position that it has no obligation
to provide notice and afford enpl oyees the opportunity to neet
and di scuss the internal procedure or standards (such as the SPP
or the PPSM it uses to pronul gate personnel policies at the
Laboratory. Moreover, the University contends the SPP has not

applied to Laboratory enpl oyees since about 1979, and therefore a
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substitution of the PPSM for the SPP would not constitute the
kind of change that triggers the neet and discuss obligation.

Application of University Policies

Richard White (Wite) worked at the Laboratory as a
physicist from 1956 until his retirenent in 1996. He continues
to work there as a "participating guest.” Wite hel ped found
SPSE in 1973 and has been active in the Union since that tine,
frequently serving as an officer and grievance conmttee nenber.
As a Union officer he has net with Laboratory and University
representatives regarding policy changes, and he has represented
enpl oyees in grievance matters.

Bruce Kelly (Kelly) has worked at the Laboratory as a
conputer scientist since 1975. He too has held Union office on
numer ous occasions and frequently has net with Laboratory and
University representatives regarding application of University
policies at the local I|evel.

Wiite and Kelly testified that the SPP applied to Laboratory
enpl oyees frombefore the enactnent of HEERA until July 1, 1996.
They said the SPP continued to apply to the Laboratory after
1979, even though the Local Policy was inplenented at that tine.
According to White, no notice that the Local Policy would
supplant the SPP was given in 1979. He said "it was presented to
us at that tinme as essentially a clarification and codification
of the policies that were in effect.” He said neither the

Uni versity nor the Laboratory had ever taken a position in
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dealings with the Union that the Local Policy is a so-called
"stand al one" policy.

In the past, the University sought input from Laboratory
enpl oyees about changes in the SPP because any change woul d
beconme part of the Local Policy, according to White. Hence, it
canme as a surprise when the University took the position in the
instant unfair practice case that the SPP had not applied at the
Laboratory since 1979.

The Union points to a nunber of specific incidents where
enpl oyees were consulted about proposed changes in the SPP, or
the University sought an exception to the SPP. The Union
contends these incidents confirmthat the SPP applied to the
Laboratory after 1979.

One exanple, according to White, involves a recent
recomrendati on by the Laboratory to the Ofice of the President
to nodify a layoff policy. The then current policy was to |ay
off enpl oyees in reverse order of seniority except that a
departnent head could retain enpl oyees who possess specia
skills, know edge, or abilities that are not possessed by ot her
enpl oyees in the same classification with greater seniority, and
are necessary to performongoing functions. The Laboratory
requested a nodification of the policy to permt the layoff of a
certain class of enployees (scientists and engi neers) based on
skills, know edge, and abilities that are necessary to perform
future work of the unit. Enployees were given notice and the

Uni on provided input. On January 25, 1996, University President

12



Ri chard Atki nson approved the recommendation with the
under standi ng that Laboratory enpl oyees were given an opportunity
to comment.

Anot her exanple, in 1982, concerned a change in
sick/vacation leave for work-incurred injury or illness. The
change was announced by Jack Russ (Russ), then manager of human
resources at the Laborétory, in an admnistrative neno. In that
i nstance, the policy revision allowed enployees to return to work
part-tinme and continue to be eligible for extended sick |eave.

Al t hough Russ' neno refers in general terns to a change in
Uni versity policy, as opposed to the SPP, Wite testified that he
is certain the change referred to the SPP.’

The University, however, contends the SPP did not apply to
the Laboratory during the relevant tinme period. Thus, it
di sputes that these and other changes in University policy
concerned nodi fications of the SPP

It is unnecessary to resolve this dispute or make findings
on the evidence relied upon by the Union at the hearing and its
subsequent witten offer of proof in support of its argunent
that, prior to July 1, 1996, the SPP applied to the Laboratory
and the Local Policy was confornmed to reflect changes in the SPP.
As nore fully discussed later in this proposed decision, for

purposes of ruling on the University's notion to dismss, it wll

' her exanples include a 1983 proposal for a new sexual
harassnent policy and a change in the scope of the grievance
procedure in the SPP to include layoff, termnation, and
di sci plinary procedures.
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be assunmed wi thout deciding that the SPP applied to Laboratory
enpl oyees between 1979 and July 1, 1996, and the Local Policy was
conformed to reflect changes in the SPP during that period.?

As noted, the PPSMreplaced the SPP on July 1, 1996, for a
| arge nunber of University enpl oyees, but the PPSM was not nade
applicable to Laboratory enpl oyees. The PPSM contai ned new
benefits for covered University enpl oyees that were not extended
to these Laboratory enpl oyees. For exanple, Wite testified, the
scope of binding arbitration in the PPSM was expanded to include
new i ssues. He said the Union considered this to be a "very
i nportant right for the enpl oyees."

The effect of elimnating application of the SPP at the
Laboratory, according to White, was that the Ofice of the
President, which acted as a "watchdog" with respect to |oca
persdnnel policy changes, would not have a "yardstick" such as
-the SPP to neasure such changes agai nst. Laboratory enpl oyees,
he said further, "tend to be subject to pressure fromthe
Department of Energy in particular which blows with the political
w nds and so that has been a concern for enpl oyees, that the
University has played a constructive positive role in maintaining

the quality of the personnel policies.”

8As a practical matter, it appears that the Local Policy was
the primary personnel policy used at the Laboratory prior to July
1, 1996. Asked if he "refer[ed] to" the SPP in his dealings with
the Laboratory, Wite replied "yes, though we tended to use the
parallel parts in what was called the [Local Policy]." Also,
nmost grievances at the Laboratory were filed under the Local
Pol i cy.
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In his testinony, Wite sumed up the inpact of the
conpl ai ned of University action as foll ows:
The change is that we were previously
measured against University Staff Personne
Policies which applied to the staff of the
University and we were part of the staff of
the University, okay. Now the University has
adopted a new set of policies and we are no
| onger neasured agai nst those new policies as
evidenced by the fact that the University
changed the grievance policies in such a way
that we view as benefitting other enpl oyees
and the correspondi ng changes are not picked
up by the Laboratory, although in the past
when changes in the exact sane policy were

made of the sanme nature, the Laboratory did
adopt those same policies.

Since July 1, 1996, the Laboratory has contenplated a series
of changes in its Local Policy. According to Wite, one change
would elimnate a classification of enployees known as term or
restricted appointeés and replace it with a classification known
as flexible termenployees. Wite said that, unlike
restrictéd/tern1appointees, flexible term enpl oyees are
termnable at will on 30 days notice with no access to appeal
rights through either the grievance or admnistrative review
procedur e.

Notice of this proposed change was given to enpl oyees
through a Laboratory publication and its website. Sone enpl oyees
responded with comments and the Union in its newsletter published
several enployee opinions critical of the change.

It is the Union's contention that this change deviates from
the SPP and the PPSM It would not have been inplenented if

either of those two policies applied at the Laboratory because,
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according to the theory advanced by the Union, the University
woul d not have granted such an exception.
1 SSUE

Whet her the University breached its obligation to provide
noti ce and, upon request, neet and di scuss changes in terns and
conditions of enploynent with Laboratory enpl oyees?

CONCLUSI ONS _OF LAW

In its brief, the Union observes that the allegations at

i ssue here, properly considered, are as follows:

The charge, as anmended, boils down to the

all egation that (1) respondent stopped

appl ying University-w de personnel policies
to Laboratory enployees on July 1, 1996, thus
depriving them of significantly expanded

ri ghts, which becane effective that sane day;
and thereby renoving protection for the
"academ c environment" which University-w de
policies had provided and allow ng the
Laboratory to pursue policies which
significantly di m nish enpl oyee protection
(e.g., the Flexible Enployee policy) wthout
having to justify their requests as

nodi fications to University-w de policies,
and (2) that respondent abrogated a | ong-
standi ng and established practice of
conform ng Laboratory personnel policies to
Uni versity-w de personnel policies on June
30, 1996.

The theory underlying these allegations is one of unilateral
change. The Union argues that the University has altered terns
and conditions of enploynment w thout affording enployees notice
and an opportunity to have their chosen representative neet and
di scuss the changes.

Applying rules of statutory construction, the Union first

contends that the pl ai n | anguage of the SPP indicates that policy
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covers Laboratory enpl oyees. The | anguage in the PPSM the Union
contends further, indicates that Laboratory policies are subject
to the newy inplenented University-w de policy, although the
Local Policy may constitute an approved variation. By adopti ng
the PPSMin 1996 as a University-w de personnel policy, while
declining to extend its coverage to the Laboratory, the
University unilaterally has inplenented a whol esal e "approved
variation."

In addition, the Union argues that the evidence does not
support a claimthat the Local Policy supplanted the SPP in 1979.
In fact, the Union takes the position that it has presented
substanti al evidence that the SPP was never supplanted by the
Local Policy.

Wth respect to effects of the alleged unilateral change,
the Union argues that the elimnation of University-w de policy
-agai nst which local policies are judged constitutes a departure
fromlong-existing practice. The Union asserts that the
elimnation of the University-w de policies and the correspondi ng
elimnation of the expectation that Laboratory policies wll
conformto the SPP or the PPSMis the core unilateral change at
i ssue here.

In response, the University first points out that the theory
of the conplaint is one of unilateral change, but argues that the
Union has failed to identify a single change in a termor

condi tion of enploynent for Laboratory enployees. According to
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the University, this also is strong evidence that the SPP did not
apply at the Laboratory as of July 1, 1996.

The University further argues that use of a University-w de
policy as a "yardstick" in adopting or rejecting proposed changes
in the Local Policy is not a termor condition of enploynent that
falls within the neet and di scuss obligation. Rather, the
Uni versity contends, the standards or policies used to evaluate
proposed changes at the Laboratory fall within an enployer's
prerogative and changes therein need not be noticed and nmade the
subj ect of discussions with the Union or enpl oyees.

The University next argues that application of the PPSMto
the Laboratory would itself constitute an unfair practice.
Because sone terns and conditions of enploynent in the PPSM are
different than those in force at the Laboratory, wholesale
i npl enentation of the PPSM at the Laboratory woul d have subjected
the University to an unfair practice charge.

Lastly, the University takes issue with the evidence
presented by the Union in its attenpt to show the SPP applied at
the Laboratory as of June 30, 1996. After a point-by-point
anal ysis, the University concludes that evidence the SPP was in
effect at the Laboratory as of June 30, 1996, is | acking.

As a nonexcl usive representative, the Union's right to
represent enpl oyees under HEERA is |limted. The University is
required to notify individual enployeeslof proposed changes in
enpl oynent conditions and, if an enployee chooses to have his or

her union neet with the enployer to discuss the changes, such
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nmeet i ngs nmust be hel d upon request. (Regents of the University

of California v. Public Enploypent Relations Board (1985) 168

Cal . App. 3d 937, 945 [214 Cal .Rptr. 698] (Regents v. PERB).) The
right of a nonexclusive representative to represent enployees, to
the extent it exists, is derivative; it is the right of an agent
or representative of the enployee. Ubid.)

In this case, although the Union (as opposed to aggrieved
enpl oyees) is naned as charging party, there is no rea
di fference between the enployees and the Union. The Union is
made up exclusively of scientists and engineers at the
Laboratory. Kelly, for exanple, currently is a Laboratory
enpl oyee who is represented here by the Union; he testified that
he was not given notice of the unil ateral change that lies at the
center of this dispute. Thus, the present case is properly
before the Board for adjudication.

In a true bargai ning context, an enployer's unilateral
change in terns and conditions of enployment within the scope of
representation is, absent a valid defense, a per se refusal to
negotiate and violative of the duty to bargain under HEERA

(Regents of the University_of California (1985) PERB Decision No.

520-H, Pajaro Valley Unified School District (1978) PERB Deci sion

No. 51.)

To prevail on a conplaint of unilateral change, the charging
party nust establish by a preponderance of the evidence that (1)
the enpl oyer breached or altered a witten agreenent or

establ i shed past practice; (2) such action was taken w thout
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gi ving the exclusive representative notice or an opportunity to
bargai n over the change; (3) the change is not nerely an isol ated
breach of the contract, but amounts to a change of policy (i.e.
having a generalized effect or continuing inpact upon bargai ning
unit nmenbers' terns and conditions of enploynent); and (4) the
change in policy concerns a matter within the scope of

representation. (Gant Joint Union High School District (1982)

PERB Deci sion No. 196 (Gant); _Pajaro Valley Unified School

District, supra, PERB Decision No. 51; Davis Unified Schoo

District, et al. (1980) PERB Decision No. 116.) Although this

burden of proof is ordinarily required of an exclusive
representative in establishing a unilateral change, the sane
reasoni ng applies to enpl oyees being represented by a
nonexcl usive representative in an unfair practice case involving
the theory that an enployer has refused to neet and discuss a
change in enploynent conditions.

The threshold question here is whether the University
i npl emented a change that triggered its obligation to provide
enpl oyees notice and, upon request, neet and discuss the action
under attack. As noted earlier, for purposes of ruling on the
University's notion to dismss, it will be assunmed w thout
deciding that the SPP applied to enpl oyees at the Laboratory as
of June 30, 1996, and the Local Policy reflected changes in the
SPP.

To prevail under the theory of the conplaint, ras anended,

the Union nust show an actual "effect” or "inpact" in a
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negoti abl e -matter. (Gant.) The Board has observed that a
nonexcl usi ve representative nust denonstrate "a change was

proposed or occurred which affects enpl oyees.™ (Regents of the

University of California (1984) PERB Decision No. 470, adopting

proposed decision of adm nistrative |aw judge (ALJ) at 7 PERC
Para. 14217, p. 885 (Mffitt Library).) 1In this context, a

uni | ateral action which does not change a condition of enploynent
is not unlawful. (Id. at 7 PERC Para. 14217 p. 886.) Even in
uni | ateral change cases where an enployer has a duty to
negotiate, the charging party nmust denonstrate an actual i npact
on enploynent conditions, for the Board will not presune a change

in a negotiable topic. (See dnperial Unified School District

(1990) PERB Deci sion No. 825, pp. 9-10; Mdesto Gty Schools

(1983) PERB Deci sion No. 291, p. 13; _Alum Rock Union El enentary

School District (1983) PERB Decision No. 322, pp. 22-23.)

A conparison of the Local Policy and the SPP indicates that
these are parallel policies which in many respects are simlar in
substance. It is arguable, however, that the SPP nay contain an
enpl oynent condition that also is not covered by the Loca
Policy; thus, elimnation of the SPP at the Laboratory (assum ng
it applied there prior to July 1, 1996) arguably would constitute
an actual unilateral change in such a condition. But, as the
Uni versity has pointed out repeatedly during the hearing and in
its notion to dismss, the Union has failed to identify a single

termor condition of enploynent in this category.
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The Union has cited several cases in support of its claim
that the action under attack here is unlawful. \Wile one cannot
guarrel with the general proposition in these cases that a
uni l ateral change in a negotiable condition of enploynment is
unlawful, | find none of these persuasive on the question of
whet her Laboratory enpl oyees suffered an actual change in
enpl oynent conditions.

For exanple, The Regents of the University of California

(1983) PERB Deci sion No. 359-H, a case involving a non-excl usive

representative, dealt wth a unilateral change in the maxi num
duration of enploynent for certain non-tenured faculty nenbers
fromeight to four years. In ny view, nodification of a policy
that elimnates the expectation that contracts would be renewed
for up to eight years is a concrete change in a fundanental

condi tion of enploynent. The Union has pointed to no conparable
change in this case. Mre inportantly, however, that decision
was vacated by letter of the PERB executive director on

Cctober 29, 1986. (10 PERC Para. 17178, p. 788.) Thus, the case
is wthout precedential val ue.

Regents of the University_of California (1990) PERB Deci sion

No. 842-H, also was decided in a context where no exclusive
representative existed. That case involved a unilateral change
in the timng of annual nerit pay increases. An actual change in
the timng of merit salary increases involves a concrete term of

enpl oynment that is subject to notice and the nmeet and di scuss
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requi rements of HEERA. However, the Union has cited no
conpar abl e change in this case.

In lronton Publications. I1nc. (1996) 321 NLRB 1048 [153 LRRM

1245], an enployer unilaterally inplenmented changes in an
enpl oyee handbook whi ch involved nodifications in, anong other
things, the requirenent that an absence due to illness be
verified by a doctor's certificate, enployee break time, dress

code, and probationary period. And in NLRB v. Merrill and Ring

(9th Gir. 1984) 731 F.2d 605 [116 LRRM 2221], the Ninth G rcuit
enforced an NLRB order finding that an enployer's unilateral
change in its personnel policy relating to jury duty was an
unfair |abor practice. Unlike the alleged change in the instant
case, both of these cases involved actual unilateral changes in
terms and conditions of enploynent. Because the Union has cited
no conparabl e change here, | do not find these cases persuasive.?®

Actual changes aside, the Union argues in its brief that "it
is the elimnation of the expectation that Laboratory policies
will conformto the SPP policies or the PPSMpolicies, that is
the "unilateral change' here. The fact that there is no explicit
policy left against which proposed Laboratory policies can be
measured is an effect of this change.” (Underlining in

original.) This argunent is not convincing.

°The Union al so points to a nunber of PERB ALJ decisions in
support of its unilateral change theory. However, proposed
deci sions by PERB ALJs carry no precedential value and thus are
not controlling here. (PERB Regul ation 32215. [ PERB regul ati ons
are codified at California Code of Regulations, title 8, section
31001 et seq.])
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Meet and discuss rights are designed to afford enpl oyees who
are not represented by an exclusive representative an opportunity
to provide input and participate in discussions when facing
actual changes in negotiable working conditions. (voffitt
Li brary.) The paranmeters of this right are not defined with
precision in case law, and the Board has noted that they are to

be determ ned on a case-by-case basis. (Mffitt Library.) In

this particular case, there are key factors that argue agai nst
the position advanced by the Union.

This case admttedly involves a unique set of circunstances.
However, | amaware of no authority that would attach a neet and
di scuss obligation to a University decision to elimnate a set of
Uni versity-w de personnel policies that cover certain Laboratory
enpl oyees and inplenent a separate set of University-w de
policies for enployees outside the Laboratory where, as here, no
bargai ning obligation exists (either at the local or the
systemni de | evel ), no actual change in enploynent conditions is
identified, the conprehensive Local Policy which is parallel to
the elimnated policy remains in effect at the Laboratory, and
the University stands ready to neet and discuss actual changes in
the future. Simlarly, in the face of these factors, | know of
no requirenent that would attach a neet and di scuss obligation to

such a deci sion because previously there was an "expectation”
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that the Local Policy would be conforned to reflect changes in
the SPP.'°

And the fact that the University, in inplenenting the PPSM
granted expanded rights to enpl oyees outside the Laboratory does
little to alter this view. The question here is whether
Laboratory enpl oyees experienced an actual change in working
conditions. The University's decision to inplenment a policy that
grants expanded rights to enpl oyees beyond the Laboratory has
l[ittle bearing on this question.

In addition, it is significant that the University's action
did not constitute a whol esale w thdrawal of personnel policies
~which wiped the slate clean and |l eft Laboratory enployees in the
dark about which policies would define their enploynent
conditions. Wat renmained after July 1, 1996, was a
conprehensi ve set of personnel policies in what | have referred
to as the Local Policy. The Local Policy has covered Laboratory
enpl oyees since 1979, and the specific policies therein are in
many respects parall el to those in the SPP. Moreover, the
opportunity to meet and discuss actual changes in conditions of
enpl oynent in the future is not lost. Any changes in actual
wor ki ng condi tions fhe Laboratory seeks to inplenent in the

future remain subject to the neet and discuss requirenents set by

Regents v. PERB.

“The Union's contention that the Local Policy was conforned
to reflect changes in the SPP under an established practice is
under cut by a conparison of the two policies. While these
parallel policies are in many respects simlar, they are not
i denti cal .
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The essence of the Union's position is that, in opposing a
change in policy, enployees have been deprived of the argunent
that a local policy deviates fromthe SPP or the PPSM For
exanple, if either the SPP or the PPSM applied at the Laboratory
and this argunent were avail abl e, the Union has argued, the
flexible term enpl oyee classification change woul d not have
occurred. However, there were no guarantees with respect to the
out conme of proposed changes in policy prior to July 1, 1996, and
the sane situation continues. Policy decisions at the Laboratory
must still be approved by the Ofice of the President and
enpl oyees may still oppose any actual change in |ocal personnel
policies on the basis of its relationship to University-w de
policy. The conclusion that a particul ar proposed change will be
defeated if the Union is able to argue that it deviates from
University-wide policy is of necessity based largely on
specul ati on.

Under these circunstances, | nust conclude that there has
been no change that triggers the neet and discuss obligation.
Future changes in actual enploynent conditions at the Laboratory
remai n subject to that obligation

PROPOSED ORDER

Based on the foregoing findings of fact, conclusions of |aw,
and the entire record herein, the conplaint in Unfair Practice
Case No. SF-CE-461-H _Society of Professional Sciepntists and
Engi neers v. Regents of the University of California, is hereby

di sm ssed.
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Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacranmento within
20 days of service of this Decision. In accordance with PERB
regul ations, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code Regs., tit. 8,
sec. 32300.) A docunent is considered "filed" when actually
recei ved before the close of business (5 p.m) on the |ast day

set for filing . or when sent by telegraph or certified or
Express United States nmail, postmarked not |ater than the |ast
day set for filing . . . ." (See Cal. Code Regs., tit. 8,

sec. 32135; Code Cv. Proc, sec. 1013 shall apply.) Any
statenent of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this proceeding.
Proof of service shall acconpany each copy served on a party or

filed wwth the Board itself. (See Cal. Code Regs., tit. 8, secs.
32300, 32305 and 32140.)

FRED D ORAZI O
Adm ni strative Law Judge
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