STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

JEREMY PETERSON MARTI N,
Charging Party, ) Case No. LA-CO 775

V. ) PERB Deci sion No. 1321

~— N~

AVERI CAN FEDERATI ON OF STATE, COUNTY) April 2, 1999
AND MUNI CI PAL EMPLOYEES,

Respondent .

A

Appearance: Jereny Peterson Martin, on his own behal f.
Bef ore Caffrey, Chairman; Dyer and Anador, Menbers.
DECI SI ON_AND _ORDER

AMADOR, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Jereny Peterson Martin
(Martin) to a Board agent's dismssal (attached) of the unfair
practice charge. Martin alleged that the American Federation of
State, County and Munici pal Enpl oyees denied himthe right to
fair and inpartial representation guaranteed by section 3544.9 of
t he Educational Enploynent Relations Act (EERA), in violation of

EERA section 3543.6(b),! by failing to continue to appeal a

IRERA is codified at Government Code section 3540 et seq..
Section 3544.9 provides that:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negoti ating shal
fairly represent each and every enpl oyee in
the appropriate unit.

Section 3543.6 states, in pertinent part:

It shall be unlawful for an enpl oyee
organi zation to:



gri evance arbitration.

The Board has reviewed the entire record in this case,
including the Board agent's warning and dismssal letters, the
original and anended unfair practice charge and Martin's appeal .,
The Board finds the warning and dismssal letters to be free of
prejudicial error and therefore adopts themas the decision of
the Board itself.

The unfair practice charge in Case No. LA-CO 775 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menber Dyer joined in this Decision.

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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STATE OF CALIFORNIA PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

W
& N \

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

Sept enber 25, 1998
Jerenmy P. Martin

Re: Jereny Peterson Martin v. American Federation of State,
County and Muni ci pal Enpl oyees
Unfair_Practice Charge No. LA-CO 775
DI SM SSAL LETTER

Dear M. Martin:

On August 10, 1998, you filed the above-referenced unfair
practice charge in which you allege that the American Federation
of State, County and Munici pal Enpl oyees (AFSCME), violated the
Educati onal Enpl oynent Rel ations Act (EERA) by failing to
continue to appeal a grievance arbitration ruling of May 27,

1998. This charge is being analyzed as an allegation that AFSCME
failed to adequately represent you in violation of 3543.6(b) and
3544. 9.

| indicated to you, in ny attached letter dated Septenber 10,
1998, that the above-referenced charge did not state a prim
facie case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the '
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prima facie case or wwthdrew it prior to
Septenber 18, 1998, the charge woul d be di sm ssed.

You were granted an extension of tine to submt an anended
charge.. On Septenber 21, an anended charge was received. In
reviewi ng the additional materials you have submtted, you have
not provided any additional facts to support your charge but

rat her you argue why you believe you were not well served by
AFSCMVE or the arbitrator. As | pointed out in ny warning letter,
the NLRB | ooks for "blatant unfairness” in deciding if a union
has violated its duty to represent by not appealing an
arbitration award. Li kewwse PERB, in its Reed District Teachers
Associ ation, CTA/ NEA (Reyes) (1983) PERB Decision No. 332,
requires a Charging Party to provide sufficient facts to show why
t he exclusive representative' s decision does not have "a rational
basis" or is "devoid of honest judgenent". You have not provided
those facts. Therefore, | amdism ssing the charge based on the
facts and reasons contained in ny Septenber 10, 1998, letter.
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Right to Appeal

Pursuant to Public Enploynent Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postmarked no | ater
than the last date set for filing. (Cal. Code of Regs., tit. 8
sec. 32135.) Code of Cvil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ations Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days follow ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Service

Al l documents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly- "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed. ,

Extension of Tine

A request for an extension of time, in which to file a docunment
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)
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Fi nal Date

If no appeal is filed wthin the specified tine limts, the
dism ssal wll becone final when the tinme limts have expired.

Si ncerely,

ROBERT THOVPSON
Deputy GCeneral Counse

Roger Smith
Board Agent

At t achnent

ccC: Car ol \Wheel er



STATE OF CALIFORNIA . PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
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Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

Sept enber
1998
Jereny P. Martin

Re: Jereny Peterson Martin v. Anerican Federation of State,
County and Muni ci pal Enpl oyees

Unfair_Practice Charge No. _LA CO 775
WARNI NG LETTER

Dear M. Martin:

On August 10, 1998, you filed the above-referenced unfair
practice charge in which you allege that the Anerican Federation
of State, County and Minici pal Enpl oyees (AFSCME), violated the
Educati onal Enpl oynent Rel ations Act (EERA) by failing to
continue to appeal a grievance arbitration ruling of May 27,

'1998. This charge is being anal yzed as an all egation that AFSCVE
failed to adequately represent you and thus as a violation of
3543. 6(b) and 3544.09. '

The investigation of the charge reveals that you filed a

gri evance regarding your termnation fromyour position as a
probationary Athletic Field Equi prent Manager |1 in April, 1997.
The grievance raised a challenge to the eval uati on procedures
used by the District in termnating you fromyour position.
Pursuant to Article 4 of the 1996-1999 witten agreenent between
AFSCME and your forner enployer, Anahei m Union Hi gh School
District (District), the grievance was processed to the final
stage, an arbitration hearing at which AFSCVE represented you.
The hearing was held and the grievance was dism ssed by the
arbitrator's decision which issued on May 27, 1998.

The July 1, 1996 - June 30, 1999 witten agreenent between AFSCME
and the District provides at Article 4.3.4.7 that "(t)he decision
of the arbitrator, within the limts herein prescribed, shall be
bi nding on the Union, the District and the grievant.” It is your
contention that the arbitrator exceeded the limts prescribed in
the witten agreenent and that AFSCVE shoul d have appeal ed the
deci sion pursuant to rules of the American Arbitration

Associ ation (AAA). Your argunent points to Sections 4, 10 and 11
of the Federal Arbitration Act which provides grounds for
granting rehearing if the arbitrator fails to consider the
specific contract |anguage or the award is based on materials not
submtted to them You further argue that a hard copy of the
award was not received until nore than a week after it allegedly
issued. For all of these reasons you contend that AFSCME shoul d
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have challenged the arbitrator's decision which upheld your
term nation

You contend that AFSCME chapter president, Terry Mtchell, sent a
letter to the arbitrator on June 22, 1998, effectively

wi t hdrawi ng an appeal of the award. You contend that M tchel

did this without consulting with you. You further contend that

| awyers for the District threatened retaliation against Mtchel
and AFSCME if the letter withdrawi ng the appeal was not sent.
Finally, you assert that the award should not stand because the
arbitrator did not apply proper standards nor conply with the
intent of the terns of the collective bargaining agreenent.

You have alleged that the exclusive representative denied you the
right to fair representati on guaranteed by EERA section 3544.9
and thereby viol ated section 3543.6(b). The duty of fair
representation inposed on the exclusive representative extends to
grievance handling. (Frenmont Teachers Association (King) (1980)
PERB Deci sion No. 125; United Teachers of Los Angeles (Collins)
(1982) PERB Decision No. 258.) In order to state a prima facie
violation of this section of EERA, Charging Party nust show that
the Association's conduct was arbitrary, discrimnatory or in bad
faith. In United Teachers of Los Angeles (Collins), the Public
Enpl oynent Rel ati ons Board st at ed:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnment in handling a grievance does not
constitute a breach of the union's duty.
[Gtations.]

A union may exercise its discretion to
determ ne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are mni mal .

In order to state a prima facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

. . . must at a mninmuminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what manner the exclusive
representative's action or inaction was

wi thout a rational basis or devoid of honest

j udgnent . (Enphasi s added.) Reed District
Teachers Associ ation. CTA/ NEA Engg§§ (1983)
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PERB Deci sion No. 332, p. 9, citing Rocklin
Teachers Prof essional Association (Ronero)
(1980) PERB Deci sion No. 124.]

In the instant charge, you nmake several allegations regarding how
AFSCME handl ed your grievance. As previously stated, a decision
not to continue to pursue a grievance, regardless of the nerits

of the grievance is not a violation of the duty of fair
representation. (California State Enployees Association
(Calloway) (1985) PERB Decision No. 497-H.) Nor are case
handling errors and sinple negligence violations of the duty to
fairly represent. (Anerican Federation of State, County_and
Muni ci pal Enpl oyees. Councjl 10 (dson). (1988) PERB Deci sion No.
682-H.)

In this case, AFSCME processed the grievance through the fina
step of the grievance process, the arbitrator's award issued.

You wanted AFSCME to challenge the award on procedural grounds

ei ther through AAA or the Courts. The chapter president decided
not to. You contend that this was at the urging of the District.

The question of whether the union has a duty of fair
representation after arbitration is discussed by The U S. Court
of Appeals, First Crcuit, inSear, et. al. v. Cadillac

Aut onobi | e Conpany 107 LRRM 3218 (1981). The Court held that:

C VWhen a col |l ective bargai ni ng contract
calls for final and binding grievance
arbitration, as here, an arbitration decision
is ordinarily final, for the enpl oyees have
obt ai ned what their union has bargained for.
United Steelworkers v. Enterprise Weel & Car
Corp., 363 U.S. 593, 599, 80 S.Ct. 1358,

1362, 4 L.Ed.2d 1424 (1960). The rule of
judicial deference to such finality clauses
is in part designed to encourage grievance
arbitration and decentralized, informnal
settlenment of industrial disputes. 1Id. at
596, 80 S.C. at 1360. The rule is inportant
for "grievance machinery under a collective
bar gai ni ng agreenent is at the very heart of
the system of industrial self-government”.
United Steel wrkers v. Warrior & Gulf

Navi gati on Co., 363 U.S. 574, 578, 80 S.Ct.
1347, 1350, 4 L.Ed.2d 1409 (1960).

There is an exception to the "finality" rule
where the union does not represent the

enpl oyee properly at the arbitration
proceedi ng. Then the enployee did not
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receive the renedy of arbitration that the
contract prom sed him Vaca v. Sipes, 386

U S 171, 185-86, 87 S.Ct. 903, 914, 17

L. Ed. 2d 842 (1967) . But that exception is
narrow. To take" advantage of it, the

enpl oyee nmust show a uni on breach of duty
that "seriously underm ne(d) the integrity of
the arbitral process". Hnes v. Anchor Mdtor
Freight, Inc., 424 U.S. at 567, 96 S.Ct. at
1057. He nust show nore than a "nere error
in judgnent" or "occasional instances of

m stake", for "grievance processes cannot be
expected to be error free". Id. at 571, 96
S.CG. at 1059. He nust establish that the
union was guilty of "nalfeasance", :
"di shonesty"”, "bad faith", or "discrimnatory
treatnment”, id. at 568-69, 571, 96 S.Ct. at
1058, 1059, or acted in a "perfunctory" or
"arbitrary" fashion, Vaca v. Sipes, 386 U. S
at 190, 191, 87 S.Ct. at 916. See Comment,
Enmpl oyee Challenges to Arbitral Awards: A
Model for Protecting Individual Rights Under
the Col |l ective Bargai ning Agreenent, 125

U Pa.L.Rev. 1310, 1320 (1977).

(2) The burden that these terns are neant to
i npose upon a union nenber is particularly
heavy if he attacks the union's failure to
appeal froman admttedly fair arbitration
proceedi ng a proceedi ng untainted by any
union failure to represent its nmenbers in
good faith. Wile we need not hold, as did
the district court, that a union's failure to
appeal could never breach its
representational duty, it is obvious that
courts ought to allow such actions, if at
all, only in unusual instances where
unfairness is blatant. See generally Tobi as,
| ndi vi dual Enpl oyee Suits for Breach of the
Labor Agreenent and the Union's Duty of Fair
Representation, 5 Toledo L.Rev. 515, 539-40
(1974) . O herwi se, the. threat of suit by

di sappoi nted nenbers wll too often |ead

uni ons, against their better judgnent, to
appeal arbitration awards to the courts.

And, the advantages of grievance arbitration
the informal, speedy, inexpensive nonjudicia
settl enent of disputes can be eroded.
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You have provided no evidence to denonstrate that AFSCMVE s
deci sion not to appeal the arbitrator's award constituted bl atant
unf ai r ness.

For these reasons the charge, as presently witten, does not
state a prima facie case. If there are any factual inaccuracies
in this letter or additional facts which would correct the
deficienci es explained above, please amend the charge. The
anmended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and all egations you wish to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust have the case nunber witten on the top right
hand corner of the charge form The anended charge nust be
served on the respondent’'s representative and the original proof

of service nust be filed with PERB. [If | do not receive an
anmended charge or withdrawal fromyou before Septenber 18, 1998,
| shall dism ss your charge. |If you have any questions, please
call nme at (916) 322-3198, extension 358.

Si ncerely,

ROGER SM TH

Board Agent
RCS: cke



