STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

VALERI E HI MES, ET AL., )
Charging Parti es, )) Case No. SA-CO 410
V. )) PERB Deci sion No. 1322
SAN JUAN TEACHERS ASSOCI ATI ON, Q April 8, 1999
CTA/ NEA, )
Respondent . i
Appearances: Valerie Hnmes for Valerie Hmes, et al.; California

Teachers Association by Ranon E. Ronero, Attorney, for San Juan
. Teachers Associ ation, CTA/ NEA

Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI Sl AND DER

AMADOR, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Valerie Hines, et al.
(Charging Parties), to a Board agent's dism ssal (attached) of
the unfair practice charge. Charging Parties alleged that the
San Juan Teachers Associ ation, CTA/NEA (Association) denied them
the right to fair and inpartial representation guaranteed by
section 3544.9 of the Educational Enploynent Rel ations Act
(EERA), in violation of EERA section 3543.6(b),* by negotiating

'EERA is codified at Government Code section 3540 et seq.
Section 3544.9 provides that:

The enpl oyee organi zati on recogni zed or
certified as the exclusive representative for
t he purpose of neeting and negotiating shal
fairly represent each and every enployee in
the appropriate unit.

Section 3543.6 states, in pertinent part:



provisions contrary to the interests of resource teachers and by
failing to conmunicate with and seek input fromresource teachers
prior to negotiating new contract provisions affecting them

The Board has reviewed the entire record in this case,
i ncluding the Board agent's warning and dismssal letters, the
original and anmended unfair practice charge, Charging Parties
appeal and the Association's response. The Board finds the
warni ng and dismssal letters to be free of prejudicial error and
therefore adopts themas the decision of the Board itself.

The unfair practice charge in Case No. SA-CO 410 is hereby
DI SM SSED W THOUT LEAVE TO AMEND

Chai rman Caffrey and Menber Dyer joined in this Decision.

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.
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Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

Novenber 16, 1998

Val erie Hi nes

Re: Valerie Hnmes. et al. v. San Juan Teachers Associ ati on
Unfair Practice Charge No. SA-CO 410
DI SM SSAL LETTER

Dear Ms. Hi nes:

The above-referenced unfair practice charge was filed with the
Publ i ¢ Enpl oynment Rel ations Board (PERB or Board) on March 20,
1998. The charge alleges that the San Juan Teachers Associ ation
(Associ ation) denied the Charging Parties fair representation,
guar ant eed by the Educati onal Enploynent Relations Act (EERA),
Government Code section 3544.9, and thereby violated section
3543. 6(b), by negotiating provisions contrary to the interests of
resource teachers and by failing to communicate with and seek

i nput fromresource teachers prior to negotiating new contract
provi sions which adversely affect them

| indicated in nmy attached | etter dated August 6, 1998, that the
above-referenced charge did not state a prima facie case.
Charging Parties were advised that if there were any factual
i naccuraci es or additional facts which would correct the
deficiencies explained in that letter, the charge should be
~anended. Charging Parties were further advised that unless they
anended the charge to state a prima facie case or withdrew it
prior to August 24, 1998, the charge woul d be di sm ssed.

Charging Parties requested and were granted an extension of tine
to file an anmended charge. An anmended charge was filed on
Sept enber 24, 1998.

The information provided in the anended charge does not address
the first allegation in the charge, that the Association violated
its duty of fair representation when it negotiated provisions

whi ch were adverse to the interests of resource teachers. \When
we di scussed the charge by phone, you clarified that the Charging
Parties are not challenging the Association's right to negotiate
contract provisions which nmay have unfavorable effects on sone
nmenbers. I nstead, Charging Parties assert that the Association
violated its duty of fair representation by acting in bad faith
when it deliberately and willfully conceal ed the nature of their
contract proposals regarding resource teachers and failed to seek
i nput from or comrunicate with resource teachers concerning these
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proposal s during the bargaining process. Since you do not
chall enge the first allegation, that allegation is dismssed in
accordance with the discussion in the attached letter.

In the anmended charge you provide information regarding the
Associ ation's bargai ni ng conduct concerning the proposals
affecting resource teachers. The Association ultimately reached
agreenent with the District on a contract for the 1997-98 school
year which included provisions which specifically affect resource
teachers. These included provisions which [imt resource
teachers to a four year termand redefine the length of the
resource teachers' work day.

In January 1997, the Association conducted a neeting of its
bargai ning unit nenbers to develop its bargaining proposals for
the 1997-98 successor contract. Charging Parties contend that
proposal s concerning resource teachers were not proposed or

di scussed at this neeting. Charging Parties further allege that
the resource teacher proposals were not discussed at the
Association's nmonthly representative's neetings which were held
t hroughout the bargaini ng process.

On February 21, 1997, Association President Steve Duditch sent a
letter to the District school board in which the Associ ation
presented its "bargaining interests for the 1997/98 successor

agreenent."” The Association's proposal concerning resource
teachers, placed under Article 4, Transfers, stated, "Provide
| anguage re: limted term assignnments of bargaining unit
menbers."” The District was then required to "sunshine" the

Associ ation's proposals by making them available for public
revi ew.

Charging Parties contend that this proposal was not sufficiently
clear to put resource teachers on notice that the Association
proposed to Iimt resource teachers to a specified termin the
position. Charging Parties assert that elsewhere in its

bar gai ni ng proposals the Association identified which groups of
enpl oyees woul d be affected by its proposals. However, Charging
Parties contend that the Association deliberately refrained from
specifying that the "bargaining unit menbers” in this proposa
refers only to resource teachers.

The District's summary m nutes of the bargaining sessions between
the Association and the District indicate that the resource
teacher issue was first discussed at the bargaining table on

June 26, 1997. Charging Parties assert that the m nutes show
that the Association wanted to elimnate the resource teacher
positions, but, failing that, make assignnent to these positions
undesirable. The June 26, 1997 mnutes state, in part:
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The next itemwas the resource teachers and
the five issues . . . selection process,
extra pay, identification of hours worked,
return rights, evaluation instrunment, terns
of assignment. ...

SJTA feels the DRT [district resource
teachers] is not cost effective, and the site
is better able to determ ne and provide the
ki nd of service the current DRT are
performng. District resource teachers are
not needed.

" The August 13, 1997 summary m nutes state:

* SJTA negotiators presented an extensive
draft for the conditions under which the

di strict resource teachers would work. The
draft elimnated extra-pay and continued with
termlimts. _

Finally, the Septenber 19, 1997 mnutes list the follow ng "key
poi nt s* concerning resource teachers:

Position advertised

Termlimts

No consecutive terns

No extra pay

No responsibility dollars. SJTA believes
going to the district has perks; i.e.
flexibility in work day. This last point is
nost confusing as the association knew our
hours were from 8:00 to 5:00 and there is
little flexibility in these hours.

* % X 3k *

During the period of October 1-10, 1997, the Association and the
District reached tentative agreenent on the terns of the 1997-98
col l ective bargai ni ng agreenent (CBA). Thereafter, Charging
Parties |earned that the CBA contai ned provisions affecting
resource teachers. Charging Parties sought neetings with

M. Duditch and Tom Al ves, the Association's Executive Director
whi ch were held on Cctober 13 and 15, 1997, and resource teachers
nmet with the Association's executive board on Novenber 4, 1997.
In response to the resource teachers' questions, Association
representatives denied that it sought to elimnate the resource
teacher positions. The resource teachers were also told that
negoti ati ons were conplete, the Association and the District were
nmerely finalizing the contract |anguage, and that further input
was not permtted.
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On Cctober 21, 1997, the Association sent a letter to the union
menbership outlining the terns of the tentative agreenent and
recomnmendi ng that the nenbers ratify the proposed contract. The
Associ ation held informational neetings on October 27 and 28,
1997. The contract ratification vote was conducted on Novenber
4, 5 and 6, 1997, wherein the contract was ratified.

As | previously discussed in the attached letter, the Board has
hel d that the duty of fair representation requires an exclusive
representative, when conducting contract negotiations, to
consider the views of enployees and provide "sone access for
communi cation of those views." = ntro FEl ntary_Teachers
Association (1982) PERB Decision No. 232. In Oxnard_ Educators
Association (1988) PERB Decision No. 681 (Qxnard). however, the
Board determned that it was sufficient for a union to inform
uni on nenbers of the terns of the negotiated tentative agreenent
at a ratification nmeeting. By providing union nenbers with an
opportunity to be heard during a ratification neeting, the Board
concluded that a union has nmet its duty of fair representation
obl i gation

In California Sate Enployees Associatiogon (Hackett) (1993) PERB
Deci sion No. 1012-S, the Board rejected an allegation that the
union failed to provide the union nenbership wth adequate
information to make an informed vote on the proposed agreenent.
The Board ruled that a failure to provide adequate information
concerning the terns of the proposed agreenent does not violate
the duty of fair representation. However, an intentiona

m srepresentation of a fact or termof the contract in order to
secure nmenber votes for ratification would violate the duty of
fair representation. (California State Enployees Association
(Q Connell) (1986) PERB Deci sion No. 596-S.)

As previously noted, Charging Parties |earned of the negotiated
changes affecting resource teachers in Cctober, prior to contract
ratification. Several resource teachers net with Association
representatives in Cctober and expressed their concerns with the
proposed contract ternms. However, the Association responded that
negoti ati ons were conplete and that further input was not
permtted. The Association also held two informational meetings
on Cctober 27 and 28, 1997 prior to the ratification vote. Under
the rule in xnard, the opportunity to comment at the

i nformational neetings and vote against ratification of the
contract is sufficient to neet the duty of fair representation.

Furthernore, a union's failure to provide adequate information
concerning a tentative agreenent during ratification proceedings
is not deened a violation of the duty of fair representation.
Therefore, although the Association may not have been forthcom ng
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with information concerning the resource teacher provisions, this
does not violate the duty of fair representation.

Finally, while a union's intentional msrepresentation of fact in
order to ensure contract ratification would denonstrate bad
faith, the charge alleges only that the Association intentionally
conceal ed its proposals concerning resource teachers. The charge
does not allege facts which evidence the Association's

intentional m srepresentation of fact concerning the resource

t eacher proposals. Accordingly, under PERB case |aw, the charge
fails to state a prinma facie violation of the duty of fair
representation and nust be dism ssed.

Right to Appeal

Pursuant to Public Enploynment Rel ations Board regul ations, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be timely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph

. certified or Express United States mail postnarked no |ater

than the |ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of CGvil Procedure section 1013 shall apply.
The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al'l documents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service":
nmust acconpany each copy of a docunment served upon a party or
filed with the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class nail, postage paid and
properly addressed.
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Ext ensi on of Tine

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at |least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shall
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed within the specified tine [imts, the
dismssal will beconme final when the tine limts have expired.
Si ncerely,

ROBERT THOMPSON
Deputy General Counse

Robi nW i ght Wesl ey
Regi onal Att or ney

At t achnment

ccC: Ranmon Roner o
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1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

August 6, 1998

Val eri e Hi nes

Re: Valerie Hnmes, et al. v. San Juan Teachers Associ ati on
Unfair Practice Charge No. SA-CO 410
WARNI NG LETTER

Dear Ms. Hi nes:

The above-referenced unfair practice charge was filed with the
Publ i c Enpl oynment Rel ations Board (PERB or Board) on March 20,
1998. The charge alleges that the San Juan Teachers Associ ation
(Associ ation) denied the charging parties fair representation,
guar anteed by the Educational Enploynment Rel ations Act (EERA),
Gover nment Code section 3544.9, and thereby violated section
3543.6(b), by negotiating provisions contrary to the interests of
the resource teachers and by failing to conmunicate with and seek
input fromresource teachers prior to negotiating new contract
provi sions affecting resource teachers.

| nvestigation of the charge revealed the follow ng pertinent
information. The eleven charging parties in this case are

enpl oyed as resource teachers by the San Juan Unified School
District (District). During the period of Cctober 1-10, 1997,
the bargaining teanms for the Association and the District reached
tentative agreenent on the terns of the 1997-98 collective
bar gai ni ng agreenent.

On Cctober 10, 1997, several resource teachers |earned via the
grapevi ne that contract negotiations had been conpleted and that
the Association and the District had negotiated provisions which
affected resource teachers. Several resource teachers sent a fax
to the Association requesting a neeting to discuss the bargaining
process and the new contract provisions.

The president and the executive director of the Association met
with seven resource teachers on Cctober 13, 1997 and held a
second neeting with six additional resource teachers on

Cct ober 15, 1997. The Association representatives inforned the
resource teachers that several provisions had been negoti ated
concerni ng resource teachers, including provisions which would
[imt resource teachers to a four year term and which redefined a
resource teacher's hours as working a professional day. Wen the
resource teachers expressed concerns at not being infornmed of or
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consul ted about the changed working conditions, the Association
representatives responded that the union was entitled to propose
contract terns without first seeking input fromits nenbers. The
resource teachers asked whether there was any opportunity to
nodi fy the provisions at this point in the process. The
executive director inforned the resource teachers that
negoti ati ons were conplete, the Association and the District were
nmerely drafting the |anguage of the proposed agreenent.

On Cctober 21, 1997, the Association sent a letter to the union
menbership outlining the ternms of the tentative agreenent and
reconmendi ng that the nenbers ratify the proposed contract.

On Novenber 4, 1997, eight resource teachers net with the

Associ ation's executive board to express their concerns with the
new contract provisions and about the lack of input fromresource
teachers in the bargaining process. The Association's executive
board refused to respond to the teachers' questions during the
nmeeting, but indicated that it would provide a witten response
at a later date.

On November 4, 5 and 6, 1997, the union nmenbership voted to
ratify the new contract.

On Decenber 11, 1997, the Association's executive board issued a
witten response to the questions submtted by the resource
teachers at the Novenber 4 neeting.

Based on the facts stated above, the charge fails to state a
prima facie violation of EERA :

Initially, the charge alleges that the Association breached its
duty of fair representation by negotiating provisions contrary to
the interests of resource teachers. Under EERA, the duty of fair
representation inposed on the exclusive representative extends to
grievance handling, admnistration of the contract and contract
negoti ations. (Erenont Teachers Association (King) (1980) PERB
Deci sion No. 125; United Teachers of Los Angeles (Collins) (1982)
PERB Decision No. 258.) In order to state a prim facie
violation of the duty of fair representation, a charging party
nmust show that the exclusive representative' s conduct was
arbitrary, discrimnatory.or .in bad faith. (United Teachers of
Los Angeles (Collins), supra. PERB Decision No. 258.)

To denonstrate a prima facie case of arbitrary conduct, the Board
has held that a charging party:

. . . must at a mninmuminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what nmanner the exclusive
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representative's action or inaction was

wi thout a rational basis or devoid of honest

j udgment . [citation omtted.] Wiile the
Board recognizes that it may be difficult to
set forth with exactitude the irrational or
arbitrary nature of the union's conduct
toward unit nenbership, this requirenment is
necessary in order to insure that the

bar gai ni ng agent, faced with the inpossible
task of pleasing all of the people all of the
time, is afforded a broad range of discretion

and | atitude. Rockl in Teachers Prof essi onal
Associ ati on (Ronero crsion

No. 124.]

An exclusive representative is not required to satisfy al
menbers of the unit it represents, and the duty of fair
representati on does not nmean that an exclusive representative is
barred from maki ng contracts which may have unfavorable effects
on sone nenbers. (Redl ands Teachers Association (1978) PERB
Decision No. 72, citing Steele v. Louisville &N R R (1944) 323
US 192 [15 LRRM 708].) As the U S. Suprene Court explained in
Ford Motor Co. 'v. Huffman (1953) 345 U.S. 330 [31 LRRM 2548]:

Any authority to negotiate derives its
principal strength froma delegation to the
negotiators of a discretion to nmake such
concessi ons and accept such advantages as, in
the light of all relevant consideration, they
believe will best serve the interests of the
parties represented. . . . Inevitably
differences arise in the manner and degree to
which the ternms of any negotiated agreenent

af fect individual enployees and cl asses of
enpl oyees. The nere existence of such

di fferences does not make theminvalid. The
conplete satisfaction of all who are
represented is hardly to be expected. A w de
range of reasonabl eness nust be allowed a
statutory bargaining representative in
serving the unit it represents, subject

al ways to conplete good faith and honesty of
purpose in the exercise of its discretion.

The Board considered circunstances simlar to the present charge
in Munt Diablo Education Association (1984) PERB Deci sion

No. 422. In_Munt Diablo, the union negotiated a provision which
altered the seniority rankings of teachers for purposes of
involuntary transfers. The effect of the contract change was to
| ower the seniority rankings of a small nunber of unit nmenbers
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and, consequently, to advance the rankings of a different and

| arger group of teachers. The charging party, a nmenber of the
smal | er group, was involuntarily transferred as a result of her

| owered seniority ranking. The charge included facts from which
it appeared that in negotiating the new provision, the union was
attenpting to renedy an inconsistent practice which it deened to
be unfair. The Board dism ssed the duty of fair representation
charge, finding there was a rational basis for the union's
action.

In the present charge, the Association provided an expl anation
for its position on the new contract provisions in a letter
responding to the resource teachers' questions dated Decenber 11,
1997. For exanple, the Association clained that it agreed to

| anguage whi ch woul d end pay disparities between resource
teachers and the remaining nenbers of the bargaining unit;

negoti ated a professional day for resource teachers which is
conparable to other unit nenbers; and relied on a national survey
whi ch recommended that teachers in resource roles would benefit
fromperiodic and regul ar classroom experience. These statenents
by the Association evidence a rational basis for the

Associ ation's support for these provisions. Accordingly, absent
addi tional specific factual allegations which denonstrate the
Association acted in an arbitrary, discrimnatory or bad faith
manner when it negotiated provisions contrary to the interests of
resource teachers, this allegation fails to state a prima facie
violation of the duty of fair representation. Therefore, this

al  egation nust be di sm ssed.

The charging parties also assert that the Association breached
its duty of fair- representation by failing to communicate with
and seek input fromresource teachers before reaching agreenent
on the provisions affecting resource teachers.

The Board has held that the duty of fair representation
concerning contract negotiations requires an exclusive
representative to provide "some consideration of the views of

vari ous groups of enployees and sonme access for comunication of
those views." (H_Centro Elenentary Teachers Association (1982)
PERB Decision No. 232.) However, in _Oxnard Educators Association
(1988) PERB Decision No. 681 (Qxnard). the Board, while

acknow edgi ng that an enpl oyee's. opinions mght "carry greater
wei ght and influence if heard before the close of negotiations,”
held that notice of the terns of the proposed tentative agreenent
and an opportunity to provide input during a ratification neeting
is sufficient to neet a union's duty of fair representation.

In Oxpard, late in the bargaining process the union and district'
di scussed a new proposal involving changes to the salary
schedule. The parties agreed that the details of the nodified
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sal ary schedul e woul d not be revealed to bargaining unit nenbers
until the salary proposal was presented to and approved by the
school board. After learning of the school board's approval of
the salary proposal, the union and district reached tentative
agreenent. Five days later the union held a ratification neeting
where unit nmenbers first |learned of the details of the nodified
sal ary schedul e.

Based on these facts, the Board concluded that the charging
parties failed to show that the exclusive representative "acted
arbitrarily, discrimnatorily or in bad faith" in failing to
informunit nmenbers of the proposal or seek input prior to the
ratification neeting. The Board stated:

Constituent ratification serves as a check to
errant provisions with which the majority
does not agree. The essential ingredient to
this process is the provision of notice and
an opportunity for menbers to be heard before
the collective bargaining agreenment becones
final and binding. Here, there was a
ratification process. The record establishes
that Charging Parties received notice,
attended the ratification neeting, and knew
what the salary schedul e provided for.
Charging Parties exercised their rights as
menbers and voted against ratification
because of the salary provision. There,
quite sinply, were not enough nenbers who
shared Charging Parties' concern. [ Enphasi s
added. ]

In the present case, the charging parties simlarly allege that
the Association failed to communicate with and seek input from
resource teachers before reaching agreenent on the provisions
affecting resource teachers. The charging parties did | earn of
t he proposed changes and nmet with Association officials to
express their concerns prior to the ratification vote. As

di scussed above, the Board's holding in Oxnard is directly on
point to the issue raised in the present charge and requires a
finding here that the charge fails to establish that the

Associ ation's conduct was arbitrary, discrimnatory or in bad
faith. Accordingly, this allegation nust also be dism ssed.

For these reasons the charge, as presently witten, does not
state a prima facie case. If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ained above, please anend the charge. The
anended charge should be prepared on a standard PERB unfair
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practice charge form clearly |labeled First Arended Charge,
contain all the facts and allegations you wi sh to nake, and

be signed under penalty of perjury by the charging party. The
anmended charge nust have the case nunber witten on the top right
hand corner of the charge form The anmended charge nust be
served on the respondent's representative and the original proof
of service nust be filed with PERB. If | do not recelve an
amended charge or wthdrawal fromyou before August 24, 1998, |
shall dismss your charge. |If you have any questions, please
call nme at (916) 322-3198, ext. 305.

Sincerely,

Robi nE. Wi ght
Regi onal Attorney



