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A

Appearance: Linda Kennis, on her own behal f.
| Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI SI ON

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (Board) on appeal by Linda Kennis
(Kennis) of a Board agent's dism ssal (attached) of her unfair
practice charge against the Gakland Unified School District
(District). In her charge, Kennis alleges that the D strict
vi ol ated section 3543.5(a) of the Educational Enpl oynent

Rel ations Act (EERA)' by retaliating against her for her

'EERA is codified at Government Code section 3540 et seq.
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a)- Inpose -or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



participation in protected activities and discrimnating agai nst
her because of her race.

The Board has reviewed the entire record in this case,
i ncluding Kennis' unfair practice charge, the Board agent's
war ni ng and dismssal letters, and Kennis' appeal. The Board
finds the warning and dism ssal letters to be free of prejudicial
error and adopts themas the deci sion of the Board itself.

ORDER

The unfair practice charge in Case No. SF-CE-2019 is hereby
DI SM SSED W THOUT LEAVE TO AMEND

Menbers Dyer and Amador joined in this Decision.
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February 8, 1999
Li nda Kerms

Re: D SM SSAL CP UNFAI R PRACTI CE CHARGE REFUSAL TO | SSUE
COVPLAI NT
Linda Kennis v. Qakland Unified School D strict
Unfair Practice Charge No. SF-CE-2019

Dear Ms. Kenni s:

The above-referenced unfair practice charge, filed on Decenber
18, 1998, alleges that the Qakl and Unified School D strict
(Dstrict) retaliated against Charging Party because of her union
activities and her race. This conduct is alleged to violate
Governnent Code section 3543.5 of the Educational Enpl oyment

Rel ati ons Act (EERA).

| indicated to you, in ny attached |letter dated January 22, 1999,
that the above-referenced charge was subject to deferral to
arbitration. You were advised that, if there were any factual

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you amended the
charge or withdrew it prior to January 29, 1999, it would be
dismssed. On February 4, 1999, you provided the follow ng

addi tional information. _

The charge alleges that the District, through Principal Emly
Gaddi s, 1nproperly assigned Kennis to teach a class of |imted-
Engl i sh-speaki ng students, which Kennis was not qualified to
teach. This assignment was nade despite the fact that Kennis did
not have an appropriate bilingual teaching certificate. Kennis
all eges that Gaddis was aware that the assignnent was
inapproPriate when she nade it and that the assignment was made
in retaliation for her support of a school budget audit nmade by
her col | eague on the Frenont H gh School Faculty Council,

Frederi ck Kay. Thechargeal | egesfurther retaliatoryactsonGddis' part, as
well as the two vice-principals at the school. These acts
constituted harassnent. They are described in the undersigned s
| etter of January 22, 1999.

Kenni s chal | enged the unl awful teacher assignment, and ot her
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rel ated issues, prior to filing the instant charge by processing
a grievance against the District. She attenpted several tinmes to
convene an informal conference wwth Gaddis to satisfy the first
step of the procedure. Each tine, Gaddis clainmed she would _
arrange a tinme for a neeting, but it was clear to Kennis that she
had no intention of neeting after several failed attenpts to
neet. On or about Septenber 21, 1998, Kennis filed a witten
grievance. Gaddis did not respond at Level 1. The grievance was
forwarded to Al Acuna, Secondary Director for H gh Schools. He
responded at Level 2 by nmenorandum dated October 16, 1998. Acuna
acknow edged that Kennis was not credentialed to teach primary

| anguage students. Acuna stated that he would direct Gaddis to
change the assignnment. He indicated he woul d check her
credentials to determ ne what new assignnments would be
appropriate and whether the District could acconmodate Kennis's
particul ar demand.

Kenni s responded by letter dated October 23, 1998. She advi sed
Acuna that she had greater seniority and therefore greater
priority to a teaching assignnment of her choice than other
uncredenti al ed, tenporary and substitute teachers. After a
conversation with Acuna, Kennis followed with a letter to him
dated October 28, 1998, on Oakland Educati on Associ ation
(Association) letterhead and signed in her capacity as an
executive board nmember. The letter was co-signed by Richard E
Boyd, Executive Director of the Association. Kennis reiterated

her dermand for an appropriate reassignnment. She stated, "M
patience in waiting for responses at Levels | and Il have far
exceeded the contractual limts.” She indicated that she was

prepared to el evate the grievance to Level 3 if a satisfactory
resol uti on was not achieved.

By letter dated Novenber 6, 1998, Acuna responded. He requested
additional tinme to permt conpletion of the analysis of her
credentials. By letter dated Novenber 17, 1998, Kennis
responded, again on Association letterhead. She indicated that
in addition to the teacher assignnment issue there were other

i ssues- which were not resolved. She also raised the claimthat
the District's action involved retaliation for "union activity."

By nmenorandum i ssued on or about Novenber 19, 1998, a District
Labor Rel ations Anal yst responded to Acuna by indicating that the
grievance woul d be resolved by transferring Kennis to a ninth
grade social studies teaching position at Frenont. Kennis did
not pursue this grievance any further.

Kennis continues to naintain that not all of the issues raised in
her grievance were resolved to her satisfaction. Her grievance
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refers to the violation of her "civil rights,” which Kennis
clainms, includes her right to be free fromretaliation for union
activities.

Kennis alleges that as an executive board menber she has cone to
recogni ze that the Association fails to pursue sone neritorious
grievances sinply because their nunber exceed the organization's
resources.

The allegation that the District retaliated agai nst Kennis by

gi ving her an inproper class assignnent nust be dism ssed because
the grievance machinery of the collective bargaining agreenent
covers the dispute raised by the unfair practice charge and
culmnates in binding arbitration. Therefore, PERB is w thout
jurisdiction to address the issue. Although Kennis filed a
grievance chal l engi ng the inproper class assignnment, her case
could only beconme within PERB's jurisdiction if processing the
grievance had proven to be futile, or if she had proceeded to
arbitration and was seeking review of the arbitrator's award.

But she has not denonstrated either of these grounds. (See State
of California (Department of Corrections) (1986) PERB Deci sion
No. 561-S [charge dism ssed where enployee failed to pursue case
to arbitration]; Eureka Gty School District (1988) PERB Deci sion
No. 702 [union abandoning its own grievance just prior to a
schedul ed arbitration does not permt issuance of conplaint where
matter is deferrable].)

The allegations that the District retaliated agai nst Kennis
through a pattern of harassnment, apart fromthe inproper class
assi gnnent, nust be dism ssed, again because the grievance

machi nery covers the dispute. Kennis has not denonstrated that
any grievance was filed challenging this conduct!, or that, if it
had been filed, processing it would have been futile. The fact
that Kennis may have believed that the Association woul d not
pursue this case to arbitration, or that she herself was unaware
of the requirement to pursue a grievance based on the non-

di scrim nation |language in the contract, are insufficient to
denonstrate futility.

Based on the facts and reasons stated above, as well as those
contained in,. ny January 22, 1999 letter,-.1 amtherefore
di sm ssing the charge.

'Even assunming that it did include these issues, this does
not overcone the jurisdictional defect because Kennis has not
denonstrated futility nor does she seek review of an arbitrator's
deci si on.
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R aght _to Appeal

Pursuant to Public EnPIo¥nent Rel ati ons Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Ca. Code Regs., tit. 8,

sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent bz t el egraph
certified or Express United States nail postmarked no |ater

than the last date set for filing. (Cal. Code Regs., tit. 8,

sec. 32135.) Code of Qvil Procedure section 1013 shall apply.
The Board's address is: -

Publ i ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacramento, CA 95814

If you file a tinely aPpeaI of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (2 0) cal endar
days following the date of service of the appeal. (Cal. Code
Regs., tit. 8, sec. 32635(b).)

Service

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

nust acconpany each copy of a document served upon a party or
filed wth the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served' when personally
delivered or deposited in the first-class nail, postage paid and
properly addressed.

Ext ensi on_of Ti ne

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) .cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
B05|t|on of each other party regarding the extension, and shall

e acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)
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Final Date

|f no appeal is filed within the specified tine limts, the
dismssal will beconme final when the tine limts have expired.

Si ncerely,

ROBERT THOWVPSON
Deputy Ceneral GCounsel

DONN G NCZA
Regi onal Attorney

At t achnent

cc: Jane Bond More
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January 22, 1999
Li nda Kenni s
Re: WARNI NG LETTER

Li nda Kennis v. Qakland Unified School District
Unfair Practice Charge No. SF-CE-2019

Dear Ms. Kenni s:

The above-referenced unfair practice charge, filed on Decenber

18, 1998, alleges that the Oakland Unified School District
(District) retaliated against Charging Party because of her union
activities and her race. This conduct is alleged to violate
Governnment Code section 3543.5 of the Educational Enploynent

Rel ati ons Act (EERA).

| nvestigation of the charge revealed the follow ng. Linda Kennis
is enployed as a teacher by the District. She is assigned to
Frenmont Hi gh School. The principal of Frenont Hi gh School is

Em |y Gaddis. The assistant principal is Carlos Gonzal ez.

The certificated unit is exclusively represented by the Gakl and
Educati on Associ ation (Association). The District and the

Associ ation are parties to a collective bargai ning agreenent,
effective fromJuly 1, 1996 through June 30, 1999. The agreenent
provides that the District shall not discrimnate against any
teacher on the basis of "nmenbership or participation in the
activities of the Association.”™ (Art. |V, "Non-discrimnation,"
sec. 1.) The contract also prohibits reprisals for processing
grievances. (Art. XIV, "Gievance Policy," sec. 11(B).) The

gri evance procedure provides for binding arbitration. (Art. XV,
"&rievance Policy," sec. 11(D).)

The Faculty Council is a local representative body conposed of
teachers. The council addresses enpl oyer-enpl oyee rel ations

i ssues and gives input to the principal. The councils at each of
the schools are recognized and sponsored by the Association.

(Art. VII, "Enployee Rights," sec. 6.) Kennis was a nenber of
the 1997-98 -Faculty Council. Kennis has-also filed grievances.
She identifies herself as a "union" representative and forner
menber of the Association governing board. She has supported
anot her nmenber of the Faculty Council, Frederick Kay, who
demanded that Gaddis produce an audit of school funds.

Kennis alleges that Gaddi s and Gonzal ez enbarked on a canpai gn of
harassnment and retaliation because of Kennis's protected
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activities. This included an inappropriate teaching assignnent,
a public reprimnd, unannounced criticismin front of Kennis's
students, surveillance, and restrictions on use of the restroom

Section 3541.5(a) of the Educational Enploynent Rel ations Act
states, in pertinent part, that PERB shall not:

| ssue a conpl ai nt agai nst conduct al so

prohi bited by the provisions of the
[col l ective bargai ning] agreenent between the
parties until the grievance nmachinery of the
agreenent, if it exists and covers the matter
at issue, has been exhausted, either by
settlement or binding arbitration

In Lake Elsinore School District (1987) PERB Decision No. 646,
PERB held that this section established a jurisdictional rule
requiring that a charge be dism ssed and deferred if: (1) the
gri evance machinery of the agreenent covers the matter at issue
and cul mnates in binding arbitration; and, (2) the conduct
conplained of in the unfair practice charge is prohibited by the
provi sions of the agreenent between the parties. PERB Regul ati on
32620(b)(5) (Cal. Code of Regs., tit. 8, sec. 32620(b)(5)) also
requires the investigating Board agent to dism ss a charge where
the allegations are properly deferred to binding arbitration.

These standards are net with respect to this case. First, the
gri evance machi nery of the agreement/ MU covers the dispute
rai sed by the unfair practice charge and cul mnates in binding
arbitration. Second, the conduct conplained of in this charge
that the District, through Gaddis and Gonzal ez, retaliated
agai nst Kenni s because of her activities on the Faculty Counci
and her filing of grievances is arguably prohibited by Article
IV, section 1 and Article XIV, section 11(B) of the MOU.

Accordingly, this charge nust be deferred to arbitration and
will be dismssed. Such dismssal is without prejudice to the
Charging Party's right, after arbitration, to seek a repugnancy
review by PERB of the arbitrator's decision under the Dry_ Creek
criteria. (See PERB Reg. 32661 [Cal. Code of Regs., tit. 8,
sec. 32661] ;,._Los Angeles Unified School District (1982) PERB
Deci sion No. 218; Dry Creek Joint Elenentary School District
(1980) PERB Order No. Ad-81la.)

To the extent the charge alleges that the retaliation occurred
due to Kennis race, the charge fails to state a prima facie
viol ation of the EERA because PERB has no jurisdiction to address

such cl ai ns.
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Finally, the charge fails to indicate the dates on which Kennis
suffered the alleged retaliation. In a letter dated January 5,
1999, the undersigned requested that Kennis provide this
information, but the dates were not provided. Therefore, PERB
may lack jurisdiction for the additional reason that the charge
was not filed in a tinely fashion. Governnent Code section
3541.5(a) states that the Public Enploynment Relations Board

(PERB) "shall not . . . issue a conplaint in respect of any
charge based upon an alleged unfair practice occurring nore than
six months prior to the filing of the charge."” PERB has held

that the six-nmonth period commences to run when the charging
party knew or should have known of the conduct giving rise to the
al l eged unfair practice. (Regents of the University of
California (1983) PERB Dec. No. 359-H)

If there are any factual inaccuracies in this letter or any
additional facts which would require a different conclusion than
t he one expl ai ned above, please anend the charge. The anended
charge should be prepared on a standard PERB unfair practice
charge formclearly |abeled First Anended Charge, contain al

the facts and all egations you wish to make, and be signed under
penalty of perjury by the Charging Party. The anended charge
must be served on the Respondent and the original proof of

service filed with PERB. If I do not receive an amended charge
or withdrawal fromyou before January 29, 1999, | shall dismss
your charge without |eave to anend. |[If you have any questi ons,
pl ease call ne at (415) 439-6940.

Si ncerely,

DONN G NOZA

Regi onal Attorney



