STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

DAVI D JOHAN SANCHEZ,

Charging Party, Case No. LA-CE-4006

V. PERB Deci si on No. 1325

LOS ANGELES COMMUNI TY COLLEGE

DI STRI CT, April 13, 1999

Respondent .

T et et g N e N N e e

Appearance: David John Sanchez, on his own behal f.

Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI SI ON

DYER, Menber: This case cones before the Public Enpl oynent
Rel ati ons Board (Board) on appeal of a Board agent's dism ssa
(attadhed) of David Sanchez' (Sanchez) unfair practice charge.
Sanchez' charge alleged that the Los Angel es Community Col | ege
District violated section 3543.5(a) of the Educational Enpl oynent
Rel ations Act (EERA)! when it terminated his enployment in

retaliation for his protected activities.

'EERA is codified at Government Code section 3540 et seq.
Section 3543.5 provides, in relevant part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



The Board has reviewed the entire record in this case,
including the unfair practice charge, the Board agent's warning
and dismssal letters, and Sanchez' appeal. The Board finds the
war ni ng and dismssal letters to be free fromprejudicial error
and adopts them as the decision of the Board itself.

CRDER

The unfair practice charge in Case No. LA-CE-4006 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chairman Caffrey and Menber Amador joined in this Decision.
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STATE OF CALIFORNIA : GRAY DAVIS, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(41 5) 439-6940

January 21, 1999
Davi d Sanchez Ph.D.

RE: David John Sanchez v. Los Angeles Community Col | ege
District
Unfair Practice Charge_No. LA-CE-4006
DI SM SSAL AND REFUSAL TO | SSUE A COVPLAI NT

Dear Dr. Sanchez:

In the above-referenced charge you allege the Los Angel es
Community College District violated the Educational Enploynent
Rel ati ons Act (EERA or Act) § 3543.5(a) and (b) by retaliating
agai nst you for your participation in protected activities.

| indicated to you, in ny attached letter dated January 13, 1999,
that the above-referenced charge did not state a prima facie
case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anmended the
charge to state a prima facie case or withdrew it prior to
January 20, 1999, that the charge woul d be dism ssed.

| have not received either an anmended charge or a request for
withdrawal . Therefore, | amdism ssing the charge based on the
facts and reasons contained in nmy January 13, 1999, letter.

Ri ght to Appeal

Pursuant to Public Enploynment Relations Board regul ations, you
may obtain a review of this dismssal of the charge by filing-
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or Sent by telegraph
certified or Express United States mail postmarked no |ater
than the |ast date set for filing. “(Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Gvil Procedure section 1013 shall apply.
The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
1031 18th Street
Sacranmento, CA 95814
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If you file a tinmely _a,opea[ of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (2% cal endar
days followi ng the date of service of the appeal. (Cl. Code of
Regs., tit. 8, sec. 32635(h).)

Servi ce

Al docunents authorized to be filed herein nust al so be "served
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanple form) The
docurment will be considered properly "served" when personally
delivered or deposited in the first-class nmail, postage paid and
properly addressed.

Ext ensi on of Tine

A request for an extension of time, in which to file a docunent
with the Board itself, nust be inwiting and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
BOSIIIOH of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed within the specified tine |imts, the
dismssal wll becone final when the tine |limts have expired.

Si ncerely,

ROBERT THOWMPSON
Deputy Ceneral Counsel

TAMW L. SAVBEL
Regi onal D rector

At t achnent

cc: Herbert C Spillnman
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STATE OF CALIFORNIA . ( PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

., . ; i
San Francisco Regional Office

177 Post Street, 9th Floor
San Francisco, CA 94108-4737
(415) 439-6940

January 13, 1999

Davi d Sanchez Ph.D.

RE: David John Sanchez v. Los Angel es Community Col | ege
District
Unfair Practice Charge No. A CE-4006
VWARNI NG LETTER

Dear Dr. Sanchez:

In the above-referenced charge you all ege the Los Angel es
Comunity Col | e%e District viol ated the Educati onal | oynent
Rel ations Act ( or Act) § 3543.5(a) and (b) by retaliating
agai nst you for your participation in protected activities. M
I nvestigation reveal ed the follow ng infornation.

On August 4, 1998, Dean of Academ c Affairs David Morin di smssed
you fromyour teaching position at the East Los Angel es Col | ege.
Your charge alleges the District took this action because of your
union and political activities. The charge provides, in
pertinent part:

Termnated for ny union and political
activities. The Chicano Studi es Depart nent
was distributing anti-David Sanchez literature
on canpus to turn students and facult
agai nst ne. (La Verdad Newspaper) so the
East Los Angel es Canpus News was witi n?
articles against David Sanchez to as a rorm
of charactor assasination. The Departnent
Chair for Chicano Studies wote an article
agai nst David Sanchez in the student
newspaper. (EL. A College Canpus News.
This resulting fromthe fact that David
Sanchez is active in the Teachers Union and
Is active in civil rights group known as the
- Brown Berets.* [sic]

Termnated for retaliation and filing of past
grievances. David Sanchez had questioned the
Chi cano Studies Dept. as to why were hourly
staff bein% hired after the start of the
senmester thus giving nore working hours to
full-time instructors. This causing the
Departnent to retaliate agai nst David
Sanchez.
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The charge al  eges the above-referenced protected activities
notivated the Dstrict to retaliate against you. You allege that
the connection between your protected activities and the adverse
action taken a?al nst you is denonstrated by the Dstrict's
failure to fol l ow proper eval uation procedures, and a newspaper
article witten by the Departnent Chair agai nst you. More
specifically, the charge states:

This departnent was using information
received fromstudents instead of talking to
David Sanchez. The eval uation was bases on a
ten-m nute observation of teachers
performance in the classroom Total bias to
academc freedom Al teachers do not teach
the sane. Chicano Studies instructors are
not qualified to evaluate a Ph.D. instructor
since evaluators had a | essor academc
degree. Evaluation was judged upon
retaliation, [sic]

The above-stated information fails to state a prinma facie
violation of the EERA for the reasons that fol

To denonstrate a violation of EERA section 3543.5(a), the
charging party nust show that: (1) the enpl oyee exercised rights
under EERA; (2) the errpl oyer had know edge of the exercise of
those rights; and é t he enpl oyer inposed or threatened to

| npose repri sal s, discrimnated or threatened to di scrimnate,

or ot herw se interfered with, restrained or coerced the enpl oyees
because of the exercise of those ri ghts. (MNovato Unified School

D.strict (1982) PERB Decision No. 210; _Carlsbad Unified School
D strict (1979) PERB Decision No. 89; Departnent of Devel opnental
Services (1982) PERB Decision No. 228- S, Galitfornia State

University (Sacranento) (1982) PERB Deci sion No. 211- H)

Al though the timng of the enployer's adverse action in close
tenporal proximty to the enpl oyee's protected conduct is an

I nportant factor, it does not, wthout nore, denonstrate the
necessary connection or "nexus" between the adverse action and
the protected conduct. (Mreland E enentary School District
(1982) PERB Decision No. 227.) Facts establishing one or nore

of the follow ng .addi tional- factors nust al so be present:

(1) the errpl oyer's disparate treatnent of the enpl oyee; ? t he
enpl oyer's departure from established procedures and st andard
when dealing with the enployee; (3) the enployer's inconsist ent
or contradictory justifications for its actions; (4) the

enpl oyer's cursory I nvestigation of the enpl oyee's m sconduct;

(”5) the enployer's failure to offer the enpl oyee Justlflcatlon at
the tine it took action or the offering of exaggerated, vague, or
anbi guous reasons; or (6) any other facts which mght denonstrate
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the enployer's unlawful notive. (Novato Unified School D strict.

supra; North Sacranmento _School District (1982) PERB Deci sion
No. 264.)

Al though the charge all eges you engaged in protected activities
the charge fails to indicate when you engaged in these
activities. Wthout this information the charge fails to
establish any tenporal proximty between your protected
activities and the adverse action. A charging party nust allege
the "who, what, when, where, and how' of an unfair practice.
(Lhited Teachers-Los Angel es (Ragsdale) (1992) PERB Deci sion
944.) Mere Tegal conclusions are insufficient. (See State of
California (Departnent of Food and Agriculture (1994)

Deci ston No. 1071-S.)

I nvestigation reveal ed that you filed only one grievance at
the East Los Angeles College. You filed that grievance in 1995.
The several year lapse in tine between the filing of that
grievance and the alleged retaliation does not support a findin
of nexus. Nor does the charge provide other facts indicative o
nexus.

The charge alleges the Departnent Chair wote an article which
denonstrates his or her bias against you. The charge did not

i ncl ude any newspaper article. M investigation revealed only
one nemsFaper article about you. The East Los An?eles Canpus
News included an article entitled, "Instructor selling textbooks
in class violates policy." However, that article was not witten
by the Departnent Chair, but by a student Laurette Espinoza. Nor
did that article refer to your involvenent in protected
activities. Thus, the charge fails to provide facts
denmonstrating the Departnent Chair's bias notivated the District
to dismss you

The charge simlarly fails to denonstrate that the D strict
failed to foll ow proper eval uation procedures by allow n
evaluators with "lessor degrees" to evaluate you. The charge
does not provide, and ny investigation did not reveal that the
District I1s required to use Ph.D. level individuals to eval uate
an instructor wwth a Ph.D. Thus, the char?e does not provide
facts denonstrating the D strict departed fromestablished

pr ocedur es.

For the above-stated reasons, the charge fails to state a prim
facie violation of the EERA For these reasons the charge, as
presently witten, does not state a prinma facie case. |If there
are any factual inaccuracies in this letter or additional facts
whi ch woul d correct the deficiencies explained above, please
amend the charge. The anmended charge should be prepared on a
standard PERB unfair practice charge form clearly |abeled First
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Arended Charge, contain all the facts and al |l egati ons you wi sh to
make, and be signed under penal tK of perjury by the charging
party. The anended charge nust have the case nunber witten on
the top right hand corner of the charge form The anended charge
nust be served on the respondent's representative and the
original proof of service nust be filed with PERB. |If | do not
recei ve an anmended charge or w thdrawal fromyou before

January 20. 1999. | shall dismss your charge. |f you have any
guestions, please call ne at (415 439-6940.

Si ncerely,

TAMW SANMSEL
Regi onal D rector



