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Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI SI ON

DYER, Menber: This case cones before the Public Enpl oynent
Rel ati ons Board (Board) on appeal froma Board agent's di sm ssal
(attached) of the California Union of Safety Enpl oyees' (CAUSE)
unfair practice charge. As anended, the charge alleged that the
State of California (Departnent of Personnel Adm nistration)
vi ol ated section 3519(a), (b) and (c) of the Ralph C. D lls Act

(Dlls Act)! when it indicated that it would not agree to a

The Dills Act is codified at Government Code section 3512
et seq. Section 3519 provides, in relevant part:

It shall be unlawful for the state to do any
of the follow ng: '

(a) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of



successor menorandum of understanding (ML) unless the MOU

i ncluded an agreenent that CAUSE woul d support civil service
reform |l egislation required to inplenment the provisions of the
MOU.

The Board has reviewed the entire record in this case,
including the warning and dismssal letters, and CAUSE S appeal.
The Board finds the warning and dismssal letters to be free from
prejudicial error and adopts them as the decision of the Board
itself.

ORDER

The unfair practice charge in Case No. SA-CE-1140-S is
hereby DI SM SSED W THOUT LEAVE TO AMEND

Chairman Caffrey and Menber Amador joined in this Decision.

t hi s subdivi sion, "enployee" includes an
applicant for enploynment or reenploynent.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and confer in good
faith with a recogni zed enpl oyee organi zati on.
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PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

March 3, 1999

Gary M Messi ng

CARRCLL, BURDI CK & M:DONOUGH
400 Capitol Mall, Suite 1400
Sacranmento, CA  95814-4407

Re: California Union of Safety_Enployvees v. State of California
(Departnent of Personnel Adninistration)
Unfair Practice Charge No. SA-CE-1140-S
DI SM SSAL LETTER

Dear M. Messi ng:

The above-referenced unfair practice charge was filed with the
Publ i ¢ Enpl oynent Rel ations Board on June 11, 1998. The charge
alleges that the State of California (Departnent of Personnel

Adm nistration) (DPA) violated the Ralph C. Dills Act, Governnent
Code section 3519(b) and (c), by failing to bargain in good faith
with the California Union of Safety Enpl oyees (CAUSE).

| indicated to you in the attached letter dated February 1, 1999,
that the above-referenced charge did not state a prim facie
case. You were advised that if there were any factual

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, the charge should be
amended. You were further advised that unless the charge was
amended to state a prima facie case or it was withdrawn prior to
February 10, 1999, the charge woul d be di sm ssed.

On Febfuary 2, 1999, you requested an extension of time to file
an anended charge. An extension was granted to February 19,
1999, and the anmended charge was filed on that date.

In the original charge, CAUSE alleged that the State bargained in
bad faith because it insisted to inpasse on a nonmandatory or
perm ssive subject of bargaining, that CAUSE agree to support

| egi sl ation necessary to inplenent the State's civil service

ref ormproposals. CAUSE argued that despiteits objection, the
State indicated that any agreenent or |ast, best and final offer
nmust include CAUSE' S support for the State's civil service reform
| egislation. CAUSE asserted, therefore, that the parties were at
i mpasse -in negoti ati ons.

The anmended charge essentially restates the factual allegations

submtted in the original unfair practice charge. However, the

amended charge provides further |egal argument in support of its
position that the parties were at inpasse in negotiations. .
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CAUSE cites Department of Personnel Adm nistration v. Superior
Court 5 Cal.App.4th 155 (1992), asserting, "the parties are at
i npasse, although neither party may have invoked that precise

term As the courts have explained, 'Having [bargained in good
faith in an endeavor to reach agreement], but having failed to
reach agreement, the parties are at inmpasse.'" (lbid, at

p. 176.)

CAUSE' S reliance on Department of Personnel Adm nistration,
supra, is msplaced. In that decision, the court reviewed the
terms and conditions of enployment the State enployer was
authorized to inplenent after the parties reached final inpasse.
The decision did not discuss the standard for determ ning when
the parties had reached inpasse in negotiations pursuant to Dills
Act section 3518, which requires appointment of a mediator.

(PERB Regul ation 32793.)

PERB has held that insistence to inpasse on a nonmandatory

subj ect of bargaining is a per se violation of the duty to
bargain in good faith. (Lake Elsinore School District (1986)
PERB Deci sion No. 603.) As explained in the attached letter, for
pur poses of determ ning whether a party has unlawfully insisted
to inmpasse on a perm ssive subject, PERB will make a

determ nation of inpasse after receiving a formal request from

one or both parties. PERB Regul ation 32793 states, in part:

(a) The Board shall, within five working
days following the receipt of the written
request for appointment of a mediator, orally
notify the parties that the Board has

determ ned that:

(1) An inpasse exists and a medi ator has
been appointed, or

(2) | npasse has not been reached.
(c) In determ ning whether an inpasse .
exists, the Board shall investigate and may

consider the number and |ength of negotiating
sessions between the parties, the time period
over which the negotiations have occurred,
the extent to which the parties have made and
di scussed counter-proposals to each other,
the extent to which the parties have reached
tentative agreement on issues during the
negotiations, the extent to which unresolved
i ssues remain, and other relevant data.
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Parties may jointly agree they have reached an inpasse in

negoti ati ons. (Dlls Act section 3518.) However, for PERB to
find a that a party has bargained in bad faith by insisting to

i npasse on a perm ssive subject, PERB nust nmake a determ nation
that the parties are at inpasse. |In the present case, although
the parties have taken firm positions concerning the State's
civil service reformproposals, neither party has requested that
PERB make a determ nation of inpasse, nor did they nutually

decl are inpasse. Accordingly, the factual allegations fail to
denonstrate that the State unlawfully insisted to inpasse that
CAUSE support |egislation necessary to inplenent the State's
civil service reformproposals. Therefore, this allegation nust
be di sm ssed.

Furthernore, as discussed in the attached letter, under a pre-

i npasse conditional bargaining theory, the charge also fails to
state a prima facie case. Under the totality of the conduct
test, the Board concluded in State of California (Departnent of
Personnel Admi nistration) (1998) PERB Decision No. 1249-S (DPA),
that conditioning agreenent on the union's "endorsenent" of
legislation to inplement the State's civil service reform
proposals did not rise to the level of bad faith.

The present charge presents the sane allegation of conditional
bar gai ni ng over a proposal to support the State's civil service
reform | egislation. For the reasons adopted by the Board in DPA,
this allegation fails to state a prim facie case under a
condi ti onal bargaining theory and nust be dism ssed.

Right to Appeal

Pursuant to Public Enploynent Rel ations Board regul ations, you
may obtain a review of this dism ssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code Regs., tit. 8,

sec. 32635(a).) Any docunent filed with the Board nust contain

t he case nane and nunber, and the original and five (5) copies of
all docunents nust be provided to the Board.

A docunent is considered "filed" when actually received before
the close of business (5 p.m) on the last day set for filing or
when mailed by certified or Express United States mail, as shown
on the postal receipt or postmark, or delivered to a common
carrier prom sing overnight delivery, as shown on the carrier's
receipt, not later than the last day set for filing. (Cal. Code
Regs., tit. 8, sec. 32135(a); see also Cal. Code Regs., tit. 8,
sec. 32130.)

A docunment is also considered "filed" when received by facsimle
transm ssion before the close of business on the last day for
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filing together with a Facsimle Transm ssion Cover Sheet which
nmeets the requirenents of Cal. Code Regs., tit. 8, sec. 32135(d)',
provided the filing party also places the original, together with
the required nunber of copies and proof of service, in the U S.
mail. (Cal. Code. Regs., tit. 8, secs. 32135(b), (c¢) and (d);
see also Cal. Code Regs., tit. 8, secs. 32090 and 32130.)

The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
Attention: Appeal s Assistant
1031 18th Street
Sacranmento, CA 95814-4174
FAX: (916) 327-7960

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code
Regs., tit. 8, sec. 32635(b).)

Service

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a sanple form) The
docunent wi |l be considered properly "served" when personally
delivered or deposited in the first-class nail, postage paid and
properly addressed. A docunent filed by facsimle transm ssion
may be concurrently served via facsimle transm ssion on all
parties to the proceeding. (Cal. Code Regs., tit. 8, sec.
32135(c).)

Ext ensi on _of Tinme

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at least three (3) cal endar days before
the expiration of the tinme required for filing the docunent.
The request nmust indicate good cause for and, if known, the
position of each other party regarding the extension, and shall
be acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)
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Final Date

If no appeal is filed within the specified time limts, the
dism ssal will beconme final when the time limts have expired.

Si ncerely,

ROBERT THOMPSON
Deputy General Counsel

Ak,

Robi n Wight Wes)ey
Regi onal Attorney

At t achnent

cc: Edmund K. Brehl
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PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

February 1, 1999

Gary M Messing

CARROLL, BURDI CK & M:DONOUGH
400 Capitol Mall, Suite 1400
Sacranmento, CA 95814

Re: California Union of Safety_Enployees v. at e_of iforni
(Departnent of Personnel Adninistration)
Unfair Practice Charge No. SA-CE-1140-S
WARNI NG LETTER

Dear M. Messi ng:

The above-referenced unfair practice charge was filed with the
Publ i ¢ Enpl oynent Rel ati ons Board on June 11, 1998. The charge
alleges that the State of California (Departnent of Personnel

Adm nistration) (DPA) violated the Ralph C. Dills Act, Governnent
Code section 3519(b) and (c), by failing to bargain in good faith
with the California Union of Safety Enpl oyees (CAUSE).

CAUSE is the exclusive representative for state enployees in
State Bargaining Unit 7. The 1992-1995 nenorandum of
under st andi ng between CAUSE and the State expired on June 30,
1995. On May 30, 1995, CAUSE and the State initiated

negoti ations for a successor agreenent. CAUSE alleges that from
the onset of negotiations, DPA proposed that CAUSE support

| egi sl ati on necessary to i npl enent negotiated civil service
reforms. Since May 30, 1995, CAUSE and DPA, the Governor's
bar gai ni ng representative, engaged in negotiations and were able
to reach tentative agreenent on numerous econom ¢ and nonecononic
proposal s.

On May 6, 1998, M chael Navarro, DPA Labor Rel ations O ficer,

sent a letter to CAUSE which contained a "package offer,"
including specified salary increases and a list of civil service
reformproposals. The descriptions of three of the civil service
ref orm proposal s included the statenment, "Requires union support
of statutory changes necessary to inplenent ~terns of MOU."

M. Navarro stated in his letter

The encl osed is a package offer which
includes the civil service reforns on the
attached list. Please recognize that any
successor contract would have to include all
of the State's civil service reform
proposals. In addition to the above, we
woul d expect to include all TAs that have
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been reached to date. Finally, we would of
course have to resolve all other issues that
remain on the table.

Negoti ati ons between the parties continued at a bargaining
session held on May 18, 1998. The bargai ning session m nutes
prepared by CAUSE report that M. Navarro stated,

If we are going to have a successor
agreenent, we need to get through economcs
and need you to buy-into all of the civil
service reforns. The econom cs and civi
service reforns are first and forenost, and
we need to get over that first before we can
nove on to the others.

You will notice, in the letter that conveyed
this offer, | talked in terns of this was the
best economic offer we are prepared to make,
never used the words "last, best and final"
terms, that inplies that | have no novenent
anywhere. | have no novenent in econom Cs,
no novenent in civil service reform but
there are other issues that are out there
that we haven't reached agreenent on which we
can maybe tweak a little bit, but in ternms of
econom cs and civil service reforns we have
to have this.

At the conclusion of the bargaining session, CAUSE indicated that
it could not accept the State's civil service reformproposals.

On May 22, 1998, CAUSE sent a letter to M. Navarro reiterating
its rejection of the State's package offer, which included the
requi rement that CAUSE support the State's civil service reform
| egislation. The letter continued,

CAUSE is unwlling to consider further any
proposals which require it to support these
nonmandat ory subj ects of bargaining.and wll
not discuss or negotiate these subjects any
further. In light of our position, are you
willing to make further proposals that do not
i ncl ude CAUSE supporting the civil service
reform | egislation and to continue
negotiations without this perm ssive subject
of bargai ni ng?
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M. Navarro responded in a letter dated June 1, 1998. He stated
that the subjects which nake up the civil service reform
proposal s are mandatory subjects of bargaining which require
statutory authority to inplenment. M. Navarro also stated that
the State was unwilling "to nmake proposals that do not include
your support of civil service reformand its requisite

| egi sl ation."

CAUSE contends that because the State has indicated that any
agreenent or |ast, best and final offer nust include CAUSE S
support for the State's civil service reformlegislation,
regardl ess of any concessions CAUSE may be willing to make, the
parties are at inpasse in negotiations. Accordingly, CAUSE
argues that the State violated its duty to bargain in good faith
by insisting to inpasse on a nonmandatory subject of bargaining,
t hat CAUSE support the State's civil service reforml egislation.
CAUSE contends that by insisting that it support the legislation
necessary to inplenent negotiated civil service refornms, the
State has unlawful |y engaged in conditional bargaining.

Based upon the facts stated above, the charge fails to state a
prima facie violation of the Dills Act.

The Dills Act inposes on parties subject to its jurisdiction, a
nmut ual obligation to bargain in good faith. The standard
generally applied to determ ne whether good faith bargaining has
occurred is called the "totality of conduct” test. This test
reviews the entire course of bargaining conduct to determ ne
whet her the parties have negotiated in good faith with the
"requisite subjective intention of reaching an agreenment.”
(Pajaro Valley Unified School District (1978) PERB Deci sion

No. 51.) -

Certain acts, however, have such potential to frustrate
negotiations that they are held to be "per se" unlawful w thout
any finding of subjective bad faith. (lbid.) For exanple, the
Board has held that insistence to inpasse on a nonmandatory
subject of bargaining is a per se violation of the duty to
bargain in good faith. (Lake El sinore School District (1986)
PERB Deci si on No. 603.)

Parties are free to propose. and bargain, over.nonmandatory

subj ects of bargaining. However, once a party nmakes it clear
that it does not wish to bargain further over a nonmandatory
subj ect, the proponent of the nonmandatory proposal violates the
Dills Act if it insists to inpasse on the inclusion of the
nonmandat ory subject in the agreenent. (Ubid.)

To establish whether parties are at inpasse, PERB will nake a
determ nation of inpasse after receiving a formal request from
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one or both parties.' PERB Regul ation 32792(a) states, in
pertinent part:

After declaring inpasse orally or in witing
to the other party or after jointly declaring
i npasse, either or both parties may request
the Board to determ ne that an inpasse exists
and appoint a nediator.

CAUSE clearly expressed its position in its May 22, 1998 letter
to M. Navarro that it did not wish to further consider or
bargai n over proposals requiring it to support the State's civil
service reformlegislation. However, the alleged facts do not
support a claimthat the State insisted to inpasse over this
proposal. The parties are not at inpasse. Wile the factual
all egations indicate that DPA has taken a firmposition on
certain proposals involving economcs and civil service reform
PERB has not been requested by the parties to nake a

determi nation of inpasse. Therefore, this allegation fails to
state a prinma facie case.

Under the totality of the conduct test, it is an indication of

bad faith to inmpose unlawful conditions during bargaining, such
as conditioning agreenent of economic matters on agreenent of
nonecononi ¢ matters. (Frenont Unified School District (1980)
PERB Deci sion No. 136.) The Board has previously addressed the
issue that the State unlawfully engaged in conditional bargaining
prior to inpasse by proposing that an exclusive representative
support legislation to inplement the State's civil service reform
proposal s. (State of California (Departnent of Personnel

Adm ni stration) (1998) PERB Decision No. 1249-S (DPA).)

In DPA, the Board considered the claimthat in exchange for the
State agreeing to the union's econom ¢ demands, the union nust
"endorse" future legislation to inplenent the State's civil
service reformdemands. The Board rejected a claimof unlaw ul
condi tional bargaining, concluding that this conduct did not rise
to the level of bad faith because such endorsenent was not
outside the union's control. Since the present charge raises the
sane claimof conditional bargaining over a proposal to support
the State's civil service reformlegislation, the charge nust be
dism ssed for failure to state a prim facie violation.

For these reasons the charge, as presently witten, does not
state a prinma facie case. If there are any factual inaccuracies

'PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. See PERB Regul ation
32793.
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in this letter or additional facts which would correct the

defici enci es expl ai ned above, please anmend the charge. The
anmended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled Eirst Anmended Charge,
contain all the facts and allegations you wish to nake, and

be signed under penalty of perjury by the charging party. The
amended charge nust have the case nunber witten on the top right
hand corner of the charge form The anmended charge nust be
served on the respondent's representative and the original proof

of service nust be filed with PERB. If I do not receive an
anmended charge or withdrawal fromyou before February 10, 1999. |
shall dism ss the charge. |[If you have any questions, please cal

me at (916) 322-3198, ext. 305.

Si ncerely,

N

Robin Wright Wesley
Regional Attorney



