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DECI S| ON

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (Board) on appeal by Roy Al bert Schul z
(Schul z) of a Board agent's dism ssal (attached) of his unfair
practice charge. In his charge, Schulz alleged that the Pasadena

Uni fied School District (D strict) violated section 3543.5(a) of

t he Educational Enpl oynent Rel ations Act (EERA)® by

IEERA is codified at Governnent Code section 3540 et seq.
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an

appl i cant for enploynment or reenploynent.



di scrimnating against himfor his participation in protected
activities.

The Board has reviewed the entire record in this case,
including the unfair practice charge, the Board agent's warning
and dismssal letters, Schulz's appeal and the District's
response. The Board finds the warning and dism ssal letters to
be free of prejudicial error and adopts themas the decision of
the Board itself.

ORDER

The unfair practice charge in Case No. LA-CE-4008 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Dyer and Amador joined in this Decision.
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March 16, 1999
Roy Al bert Schul z
Re: Roy Al bert Schulz v. Pasadena Unified School District

Unfair Practice Charge No. LA-CE-4008
DI SM SSAL _AND REFUSAL_TO | SSUE A COVPLAI NT

Dear M. Schul z:

| indicated to you, in ny attached letter dated March 5, 1999,
that the above-referenced charge did not state a prim facie
case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anmended the
charge to state a prima facie case or withdrew it prior to
March 12, 1999, the charge woul d be di sm ssed.

| have not received either an anended charge or a request for
w thdrawal. Therefore, | amdism ssing the charge based on the
facts and reasons contained in nmy March 4, 1999 letter.

Ri ght to Appeal

Pursuant to_Public Enploynent Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code Regs., tit. 8,

sec. 32635(a).) Any docunent filed with the Board nust contain
the case nane and nunber, and the original and five (5) copies of
all docunents nust be provided to the Board.

A docunent is considered "filed" when actually received before
the close of business (5 p.m) on the last day set for filing or
when mailed by certified or Express United States mail, as shown
on the postal receipt or postmark, or delivered to a conmon
carrier prom sing overnight delivery, as shown on the carrier's
receipt, not later than the last day set for filing. (Cal. Code
Regs., tit. 8, sec. 32135(a); see also Cal. Code Regs., tit. 8,
sec. 32130.)

A docunment is also considered "filed" when received by facsimle
transni ssion before the close of business on the last day for
filing together with a Facsimle Transm ssion Cover Sheet which
meets the requirenents of Cal. Code Regs., tit.8, sec. 32135(d),
provided the filing party also places the original, together with
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the required nunber of copies and proof of service, in the U S
mail. (Cal. Code. Regs., tit. 8, secs. 32135(b), éc) and (d);
see also Cal. Code Regs., tit. 8, secs. 32090 and 32130.)

The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
Attention: Appeal s Assi stant
' 1031 18th Street
Sacranmento, CA 95814-4174
FAX: (916) 327-7960

If you file a tinely aPpeaI of the refusal to issue a conplaint,
any other party nmay file with the Board an original and five
copies of a statement in opposition within twenty (2 0) cal endar
days following the date of service of the appeal. (Cal. Code
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al docunents authorized to be filed herein nust al so be "served
upon all parties to the proceeding, and a "proof of service"

nust acconpany each copy of a docunent served upon a party or
filedwith the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served' when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed. A docunent filed by facsimle transm ssion
may be concurrently served via facsimle transmssion on al
parties to the proceeding. (Cal. Code Regs., tit. 8, sec.
32135(c) .)

Ext ensi on of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
BOSIIIOH of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)
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Final Date

|f no appeal is filed within the specified tine limts, the
dismssal will becone final when the tine limts have expired.

Sincerely,

ROBERT THOWVPSON
Deputy Ceneral Counsel

Tammy L. Sansel
Regi onal D rector

At t achnent
cc: Cathie L. F elds






-,

STATE OF CALIFORNIA GRAY DAVIS, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

ik SN
&3 Oy

3 B San Francisco Regional Office
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San Francisco, CA 94108-4737
(415) 439-6940

March 5, 1999
Roy Al bert Schul z

Re: Fp? Al bert Schul z v. Pasadena Unified School D strict
Unfair Practice Charge No. LA-CE-4008
VARNI LETTER

Dear M. Schul z:

In the above-referenced charge Roy Al bert Schulz alleges the
Pasadena Unified School District (PUSD or Dstrict) violated the
Educational Enpl oyment Rel ations Act (EERA or Act) § 3543.5(a) by
di scrimnating against himfor his Fart|0|pat|on in protecte
activities. M 1nvestigation revealed the follow ng infornmation.

Schul z was a substitute teacher within the District. Schulz also
served as the President of the Pasadena Area Substitute Teachers
Associ ation (PASTA). PASTA is a non-exclusive representative
seeki ng excl usive representative status. On March 16, 1998,
Schul z represented PASTA in fornmal discussions with the D strict
regardi ng substitute assignnent procedures. Schulz also

addressed the Board of Education regarding simlar issues.

On April 22, 1998, Schulz was a substitute for Sharon N chol |l s’
class. Upon her return, the students reported that Schul z had
used racially derogatory | anguage when descri bing the students.
On April 27, 1998, N cholls wote to Principal Susan Bal |l antyne
reporting the incident. On April 27, 1998, Ballantyne forwarded
the letter to Assistant Superintendent, Marietta Pal ner, and
requested Schul z not be assigned to substitute at the Marshal
School. On May 6, 1998, Principal R chard Boccia filed an

i ncident report agai nst Schul z when a student and a w tness

al l eged Schul z had ki cked the student.

On May 13, 1998, and May 26, 1998, Schulz and his representative
Warren Fl etcher net with Palnmer. Palner asked Schulz to respond
to the above-cited reports. Schulz refused to respond to the
rePorts and requested copies of the students' statenents. Pal ner
refused to provide the students' statenents and requested that
Schul z respond to the statenents of the adults. Schulz refused.
Oh May 27, 1998, Schulz filed a witten response to the

al l egations without the benefit of seeing the students'

st at ement s.
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On May 27, 1998, Palnmer renoved Schulz fromits substitute
teacher list and sent hima letter discontinuing his service with
the District. '

The above-stated information fails to state a prim facie
violation for the reasons that follow

To denonstrate a violation of EERA section 3543.5(a), the
chargi ng party must show that: (1) the enployee exercised rights
under EERA; (2) the enployer had know edge of the exercise of
those rights; and (3) the enployer inposed or threatened to

i npose reprisals, discrimnated or threatened to discrim nate,

or otherwise interfered with, restrained or coerced the enployees
because of the exercise of those rights. (Novato Unified School
District (1982) PERB Decision No. 210; _Carlsbad Unified School
District (1979) PERB Decision No. 89; Departnent of Devel opnent al
Services (1982) PERB Decision No. 228-S; California State
University (Sacranento) (1982) PERB Decision No. 211-H.)

Al t hough the timng of the enployer's adverse action in close
tenporal proximty to the enployee's protected conduct is an
important factor, it does not, wthout nore, denonstrate the
necessary connection or "nexus" between the adverse action and
the protected conduct. (Moreland El enentary School District
(1982) PERB Decision No. 227.) Facts establishing one or nore

of the follow ng additional factors nust also be present:

(1) the enployer's disparate treatnent of the enployee; (2) the
enpl oyer's departure from established procedures and standards
when dealing with the enpl oyee; (3) the enployer's inconsistent
or contradictory justifications for its actions; (4) the

enpl oyer's cursory investigation of the enployee's m sconduct;

(5 the enployer's failure to offer the enployee justification at
the tinme it took action or the offering of exaggerated, vague, or
anbi guous reasons; or (6) any other facts which m ght denonstrate
the enpl oyer's unlawful notive. (Novato Unified School District.
supra; North Sacranento School District (1982) PERB Deci sion

No. 264.)

In the instant charge Schulz engaged in protected activities when
he served as the President of PASTA. On March 16, 1998, Schulz
represented PASTA in formal discussions with the District. The
District acknow edges it had actual know edge of Schul z'

protected activities. Schulz' termnation on May 27, 1998, is
close intime to his protected activities as the PASTA President.
However, timng alone is insufficient. (Mreland El enentary
School District, supra.)

In addition to timng, the charge nmakes three argunents in
support of nexus: (1) the District departed fromestablished
procedures by failing to allow himto see the students'
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statenments; (2) the District departed from established procedures
by failing to give hima copy of a substantiated child abuse
report; and (3) the District gave hi mvague and anbi guous reasons
for his termnation. Each of these argunents is addressed
separately bel ow

The charge alleges that the District departed from procedures by
refusing to allow Schulz to view the children's statenents. The
charge alleges the District departed from PUSD Board Policy
4112. 6 which gives enployees the right to inspect and respond to
materials in their personnel files. However, the charge fails to
provide facts indicating there are any docunments in Schul z'
personnel file which Schulz has not been given perm ssion to
view. The charge does not provide facts indicating the students’
statenents are in Schulz' personnel file. Mreover, the District
provided the witten statenents of the teacher and the
principals. Thus, the charge does not factually denonstrate the
District departed from established procedures.

The charge also alleges the District departed from established
procedures by failing to provide Schulz with a copy of a child
abuse report. The charge indicates that PUSD Adm nistrative
Regul ation 5141.4 requires conpliance with the |aw regarding the
reporting of suspected child abuse. The charge all eges:

The Child Abuse and Negl ect Reporting Act
requi res that suspected abuse by a school

enpl oyee be investigated by a child
protective agency. Penal Code Section
11165. 14, part of that Act, requires that the
child protective agency determ ne whether the
report of child abuse is "substantiated," and
that a substantiated report of child abuse be
avai l abl e for enployee review and response
under the provisions of the Education Code
Section 44031. If the allegation is
substantiated, PUSD violated its own policy
and state law by refusing to make the report
available to Schulz. If the allegation is
not substantiated, Schulz was term nated
based on a child abuse report that was
"unfounded” or "unsubstantiated" as those
terms are defined in the Penal Code.

The above-stated argunent does not factually denonstrate the

requi site nexus. The charge indicates the District departed from
procedures by failing to provide Schulz with a copy of a
substantiated child abuse report, but fails to provide facts
indicating a substantiated child abuse report exists. Since the
charge does not factually denonstrate a substantiated child abuse
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report exists, it does not appear the District departed from
establ i shed procedures when it failed to provide Schulz with a
~copy of the report.

To the extent that the charge is alleging that the D strict
departed from established procedures because there was not a
report substantiating that Schul z kicked the student, it is also
w thout nerit. ‘The lack of a substantiated child abuse report
Is not indicative of nexus. The Dstrict did not justify Schul z'
termnation on his alleged kicking of a student, but on Schul z'
refusal to answer questions regarding two conplaints against him
Thus, whether the students' conplaints were true is not at issue.
The lack of a substantiated child abuse report does not
denonstrate that the Dstrict's actions were retaliatory. Thus,
this allegation fails to support a finding of nexus.

The final allegation'in support of nexus, is that the District
justified Schulz' termnation with vague and anbi guous reasons.
However, both the May 26, 1998 and June 3, 1998, letters to
Schul z' representative, Fletcher provide specific reasons for
Schul z' termnation. The May 26, 1998, letter provides, in
pertinent part:

During the neeting of May 13, 1998, and again
on May 26, M. Schulz refused to provide a
response to the inquiry by stating that he
want ed copi es of the students' statenents.

(On each occasion, | presented himwith the
statenents of the principals and of the
teacher. He was asked to respond to the
statenents of the adults.

| believe that M. Schulz's refusal to
respond is an act of insubordination designed
to circunvent the Dstrict's obligation and
responsibility to conduct an investigation
into allegations of wongdoing. In addition,
the District provided M. Schulz with three
opportunities to respond: verbally duri n% t he
May 13, 1998, neeting; verbally during the
May 26, 1998, neeting; and inwitten form
during the interim

The June 3, 1998, letter indicates in pertinent part:

M. Schul z denonstrated absol ute
I nsubordi nation by refusing to respond to
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enpl oyer inquiries related to the performance
of his duties.

The above-quoted letters provide specific reasons for the
Dstrict's action. The charge does not factually denonstrate
that the District provided va?ue and anbi guous reasons for its
action. Thus, the charge fails to denonstrate the requisite
nexus and nust be di sm ssed.

For these reasons the charge, as presently witten, does not
state a prina facie case. |f there are any factual inaccuracies
inthis letter or additional facts which would correct the
defi ci enci es expl ai ned above, please amend the charge. The
amended charge should be prepared on a standard PERB unfair
practice charge form clearly labeled First Arended Charge,
contain all the facts and all egations you wi sh to nake, and

be signed under penalty of perjury by the charging party. The
amended charge nust have the case nunber witten on the top right
hand corner of the charge form The anended charge nust be
served on the respondent's representative and the original proof
of service nust be filed with PERB. |If | do not recelve an
anended charge or w thdrawal fromyou before March 14, 1999, |
shall dismss your charge. |If you have any questions, please
call nme at (415) 439-6940.

Si ncerely,

TAMW L. SAVBEL
Regi onal D rector



