STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

PLUVAS UNI FI ED SCHOCOL DI STRICT and )

ASSQOCI ATI ON, CTA/ NEA,

Excl usi ve Representati ve.

PLUVAS COUNTY SUPERI NTENDENT OF )

SCHOQLS, ) Representati on
) Case No. SA-UM 645

Enpl oyers, ) (SA- RR-563)
)
and ) PERB Deci sion No. 1332

)

PLUVAS COUNTY TEACHERS )) June 3, 1999
)
)
)

Appear ances: Stroup & de Goede by Bryan G Martin, Attorney, for
Pllumas County Superintendent of Schools; California Teachers
Associ ati on by Ranon E. Ronmero, Attorney, for Plumas County
Teachers Associ ati on, CTA/ NEA.

Before Caffrey, Chairman; Dyer. and Amador, Menbers.

| DECI SI ON

DYER, Menber: This case conmes before the Public Enpl oynent

Rel ati ons Board (Board) on exceptions filed by the Plumas County
Teachers Associ ation, CTA/NEA (Association) to a Board hearing
officer's proposed decision (attached). |In that proposed
decision, the hearing officer held that the Plumas County
| Superintendent of Schools (County Superintendent) and the Plumas
Unified School District (Dstrict) constituted separate enployers
wi thin the neaning of the Educational Enploynent Rel ations Act
(EERA)! and granted the County Superintendent's unit nodification
petition.

The Board has reviewed the entire record in this case,

'EERA is codified at Government Code section 3540 et seq.



including the hearing transcript, the proposed decision, the
Associ ation's exceptions, and the County Superintendent's
response thereto. The Board finds the hearing officer's findings
of fact and conclusions of law to be free from prejudicial error
and adopts them as the decision of the Board itself.?

ORDER

Upon the findings of fact, conclusions of |aw, and the
entire record in the case, it is hereby ORDERED that an
appropriate unit shall include only those certificated enpl oyees
who are enployed by the Plumas County Superintendent of Schools.
Accordingly, the certificated bargaining unit of the Plumas
Unified School District shall include only those persons enpl oyed

in certificated positions by the District.

Chairman Caffrey and Menmber Amador joined in this Decision.

’I'n so doing, we hold that EERA section 3540.1(k) does not
preclude the possibility of two entities acting as a single or a
Joint enployer within the nmeaning of the EERA (See United
Publ i c Enpl oyees v. Public Enploynent Relations Bd. (71989)

213 Cal. App. éa 1119 7262 Cal . Rptr. 1I58] [holding that city and

school district acted as joint enployer under EERA].) In this

case, however, the hearing officer properly found that the

District and the County Superintendent were separate enployers.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

PLUVAS UNI FI ED SCHOOL DI STRI CT and }
PLUMAS COUNTY SUPERI NTENDENT OF )
SCHOOLS, )
)
Enpl oyer s, ) Represent ati on
) Case No. SA-UM 645
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)
PLUVAS COUNTY TEACHERS ) PROPCSED DECI SI ON
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)
Excl usi ve Representative.)
)

Appearances: Stroup & de Goede by Bryan G Martin, Attorney, for
Pl umas County Superintendent of Schools; Ranon E. Ronero,
Attorney, for Plumas County Teachers Associ ation, CTA/ NEA

Before Les Chisholm Hearing Oficer.

PROCEDURAL __Hl STORY

A bargaining unit established through voluntary agreenent
includes certificated enpl oyees of both the Plumas Unified School
District (Dstrict) and the Plumas County Superintendent of
School s (County Superintendent), and is represented by the Pl unas
County Teachers Associ ation, CTA/NEA (Association). On
Novenber 24, 1997, the County Superintendent filed the instant
unit nodification petition with the Public Enploynent Relations
Board (PERB or Board). The petition seeks to nodify the unit in
order to have those certificated enpl oyees enployed by the County
Superintendent, nost of whom are Regional Cccupational Program
(RCP) teachers, included in a unit separate and apart froma unit

including District enployees. The petition was filed pursuant to



PERB Regul ation 32781 (b) (1).! By letter dated December 10,
1997, the Association opposed the petition.

A settlenment conference was held with the parties on
January 30, 1998, and a formal hearing was conducted on
August 18, 1998. Upon the receipt of both parties' briefs on
Qct ober 5, 1998, the case was subnitted for decision.?

El NDI EA
vernan n r r

There is only one school district in Plumas County.® The
County Superintendent has been established as a separate el ected
office for at least as long as the District has been in

exi stence. The current County Superintendent, WIIliamJ.

'PERB regul ations are found at California Code of
Regul ations, title 8, section 31001 et seq. Section 32781(b) (1)
provi des:

(b) A recognized or certified enpl oyee
organi zation, an enployer, or both jointly
may file with the regional office a petition
for unit nodification:

(1) To delete classifications or
positions no |onger in existence or
whi ch by virtue of change in
circunstances are no |onger appropriate
to the established unit[.]

Whil e neither party formally sought to reopen the record,
the Association wote on Cctober 20, 1998, concerning all eged
factual errors and omi ssions in the County Superintendent's
brief, and the County Superintendent responded to that letter on
Oct ober 26, 1998. The undersigned has relied upon the hearing
record and PERB case files, not the parties' briefs, in
summari zing the facts of this case and finds it unnecessary to
address the factual accuracy of either party's brief.

3However, the Sierra-Plumas Joint Unified School District,
which is located in and includes all of Sierra County, also
includes a small portion of Plumas County within its boundari es.
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Cottini, was elected in 1990. Historically, the offices of
County Superintendent and D strict superintendent were held by
the sanme individual. However, when Cottini assuned office in
January 1991, the District Governing Board did not nane him as
the District superintendent.

The el ected nenbers of the District's Governing Board
automatically serve as nenbers of the Board of Education (County
Board) of the Plumas County Office of Education (COE).* The
County Board and Governing Board normally neet on the sane day,
but the two boards convene separately, each with its own distinct
agenda.

The County Superintendent's powers include hiring and
di scipline of COE staff; the County Board has no authority over
hiring or discipline.® The County Board approves the COE budget
and the County Superintendent's salary.

The offices of the County Superintendent are housed in the
District's headquarters office in Quincy. In addition to the
instructional prograns of the COE, the County Superintendent is
responsi ble for reviewing and submtting to the state the
attendance reports of the District, and prepares reports to the
State Teachers Retirenment System and Public Enpl oyees Retirenent
- System for the COE, the District and the Feather River Conmunity

College District (Comunity Coll ege).

“See Educati on Code section 1000.

°Enpl oyer Exhibits 1 and 2; Education Code sections 1240-
1271, 1290-1295 and 1040-1110.



The County Superintendent also adm nisters data processing,
busi ness, nedia center and print shop services. The District
utilizes the COE's nedia center and print shop and pays for use
of these servfces. The County Superintendent processes warrants
and payroll for both the District and Community College. The
District and Coomunity Coll ege each pay the COE for these
servi ces.

The County Superintendent |ikew se reinburses the District
for personnel services provided by the District's personnel
director. The District's personnel office handles the
advertising for open positions, helps establish the screening and
i ntervi ew panel s, ® schedul es interviews, processes paperwork and
such requirenents as finger printing for successful candi dates,
and issues formal enploynent offers on behalf of the County
Superintendent. However, the District personnel director is not
involved in grievance admnistration or discipline issues
i nvol ving CCE staff.

Bar gai ni ng

The County Superintendent, not the County Board, has the
authority to approve collective bargaining agreenents, while the
Governing Board nust ratify any agreenent on behal f of the
District. The collective bargaining agreenent (Agreenent) for
the certificated unit is trilateral, identifying the Association

the Governing Board and the County Superintendent as parties.

®The personnel director consults with Cottini on the
conposition of panels. Screening panels involve only COE
personnel, but interview panels also often include D strict
enpl oyees.



However, the Agreenent refers to the Governing Board and County
Superintendent collectively therein as "Board." The signatories
to the agreenent are the Association, the D strict
superintendent, the District's board president and the County
Superi ntendent . ’

The County Superintendent has had a representative on the
District's bargaining teamwi th the Association at |east as |ong
as Cottini has held office. Cottini participated initially and
is now represented by Larry Chanpi on, Assistant Superintendent/
ROP Director.

The County Superintendent also negotiates with COE
classified staff, who are represented by the California Schoo
Enpl oyees Association (CSEA). The County Superintendent granted
voluntary recognition to CSEA in July 1993 (PERB Case No.
SA-RR-945). Previously, the classified staff of the District and
County Superintendent were included in a single bargaining unit.

The Established Certificated Unit

The nost recent Agreenent describes the recognized
bargai ning unit as including

all certificated enpl oyees hol ding the
followng job classifications: elenmentary and
secondary teachers; librarians; speech
therapi sts; nusic specialists; elenentary and
secondary special education teachers; nurses;
continuation education teachers; counselors;

"The reference to the Governing Board and County
Superintendent collectively as enployer in collective bargaining
agreenents has been followed since at |least 1981. However, in
the agreenent for July 1, 1981 through June 30, 1987, there were
only two signatories: One for the Association and one signing
for both enpl oyers.



school psychol ogists; and R O P. instructors,
hal f-time or nore.'®

The certificated bargaining unit presently includes nore than 200
District enployees and approxi mately 22 COE enpl oyees.

The existing unit was first established when, by letter
dated May 7, 1976, the District and County Superintendent
notified PERB of the voluntary recognition of the Association for
a unit of all certificated enpl oyees, excluding the District
managenent team full-time vice principals, ROP instructors,
substitutes, and county schools.® The ROP teachers were |ater
added to the unit through a joint unit nodification petition
which, inter alia, sought the addition of ROP instructors.?'®
PERB approved that petition on Decenber 8, 1980.

CCE Budget

ROP funding is based on average daily attendance (ADA). The
"COE al so recei ves ADA-based funding for a court/comunity school,
and additional nonies from forest reserves and fromthe county

superintendent service fund. Qher prograns and operations of

8An individual enployee is considered included in the unit
when his or her cunul ative appointnent(s) with the District
and/ or County Superintendent equals half-time (.50) or nore.

Correspondence related to that petition (PERB Case No. .
SA- RR-563) and the subsequent recognition sometines referred only
to the District as enployer but nore often nmade reference to the
District and County Superintendent collectively as the enployer.

while the County Superintendent was not separately |isted
as a petitioning party, the petition (PERB Case No. SA-UM 105)
did include references to the District and County Superi ntendent
collectively as enployer. At that time, the positions of
District superintendent and County Superintendent were held by
t he same person.



the CCE are funded based on grants or frombillings for services
such as data processing.

The funding of the COE is distinguished fromthe District in
several ways. The ADA for ROP is based on hour by hour
attendance records (actual "seat time"), while K-12 attendance is
only taken once per school day. The District receives additional
funding from sources such .as nentor teacher, school inprovenent
(SIP), and incentive grants. Sonme years the ROP is treated as a
categorical program and thus does -not receive a cost of |iving
adj ustnment, even in years that the District does. The ROP is
restricted in terns of the amount of reserves it may carry.

COE _Prograns

The ROP was established in the early 1970's as a COE program
and was initially created as a three-county program incl uding
Plumas, Sierra and Lassen.'* Lassen County later fornmed its own
program but the COE still provides the ROP for Plumas and Sierra
counties, with the bulk of the attendance being in Pl unmas.

Nur ses training prograns of the ROP are offered in Pl unas,

*'Educat i on Code section 52301 provides in part that the

county superintendent of schools of each
county, with the consent of the State Board
of Education, nmay establish and nmaintain, or
with one or nore counties nmay establish and
mai ntain, at |east one regional occupational
center, or regional occupational program in
the county to provide education and training
in vocational courses. The governing boards
of any school districts maintaining high
schools in the county may, wth the consent
of the State Board of Education and of the
county superintendent of schools, cooperate
in the establishnent and nmai ntenance of a
regi onal occupational center or prograni.]
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Sierra, Shasta and Nevada'? counties; school to work prograns in
Pl umas, Modoc and Lassen counties; and various grant-funded
prograns, such as Conputers in Qur Future and Aneri Coach, in

Pl umas County.

In addition to nursing prograns, the ROP offers instruction
in conmputer applications, admnistration of justice, conputer
assisted drawing, forestry, TV production, conputer accounting,
mechani cal draw ng, wel ding, bus driver training, and
construction, autonotive, food service, restaurant, agriculture,
conputer, nedical and business occupati ons.

Approxi mately 20 percent of the ROP students, including all
in the nursing prograns, are adult |earners, and the bal ance are
regul ar high school students (16 or ol der). Most regqular
students served by the ROP program attend a class at their schoo
site. Most ROP instruction, in fact, takes place in classroons
| ocated at high schools and continuation schools of the District
or the Sierra-Plumas Joint Unified School District. The major
exceptions involve the nursing progranms (classroom and
clinical/hospital settings), construction occupations (job sites
and classroom) and bus driver training (naintenance yard).

COE Wrkforce

Initially, the ROP hired all of its own teachers. However
in the early 1980's, the District laid off teachers and cut many

vocational prograns. The ROP picked up sone of the laid off

12Ref erences to a certified nursing aid program in Truckee
sometinmes placed it in El Dorado County and other tinmes in Nevada
County. Truckee is located in Nevada County.

8



teachers and the County Superintendent and District began a
practice of sharing individual teacher contracts.

Presently, several differeht enpl oynment arrangenents are
utilized for persons delivering instruction for the County

Superi nt endent . **

For exanple, the ROP has two instructors

| ocated at Loyalton Hi gh School in Sierra County. One is a full-
time enployee of the Sierra-Plumas Joint Unified School District.
The County Superintendent contracts with that district to pay for
hal f of the salary and other costs. The other is a full-tine
enpl oyee of the County Superintendent, and the Sierra-Plunmas
Joint Unified School District pays half of that cost.

Many nore such arrangenents are found between the District
and County Superintendent. \Wile the status quo is fluid,
approxi mately 11 bargaining unit nmenbers teach for both the
District and County Superintendent. \Where an enpl oyee hol ds
mul tiple positions with both the District and COE, the enpl oyee
receives a payroll warrant fromeach but is issued only one
enpl oynent contract. The County Superintendent's agreenent is
with the District in that case, not with the enpl oyee.

Describing this type of arrangenent, Larry Chanpion testified:
At present we contract with the District for

a portion of that time, but we do not
contract with the individual

3The OCE projected filling the full-tinme equival ent (FTE
of 18.12 positions for 1998-1999, involving up to 42 separate
appoi nt nent s.



The County Superintendent directly enploys approximtely 11
certificated enpl oyees who are not also enployed by the
District.

The credentialing requirenents for ROP teachers differ from
t hose of nost classroom teachers by enphasi zing work experience
over academ c achi evenent. However, many ROP teachers have been
or are regular classroomteachers and many, if not npbst, neet
both types of credential requirenents.
Terns and Conditions of Enploynment

Under the Agreenent, the type of credential held does not
af fect placenent on the salary schedul e. In fact, the rights and
benefits of unit nenbers generally apply equally to enpl oyees of
both the District and COE.*® The Agreenent specifies that COE
and District enployees can nutually donate sick |eave hours for
cat astrophic | eave benefits. The Agreenent further provides for
a common seniority pool for COE and District enpl oyees, based on
the enployee's first date of paid service in a probationary
status with either enployer. There was unrebutted hearing
testinony that ROP teachers cannot achieve tenure or permanent

status as ROP teachers and, thus, the process involved in any

di sciplinary issue would be different for them However, these

distinctions are not reflected in the Agreenent.

“The nunbers addressed in this paragraph concern only those
persons in positions included in the certificated bargai ning unit
and not those working less than half-tine.

~ ™The Agreement, at Section 2.03, states that references to
"unit nmenber" include all represented enpl oyees unl ess specified
ot herw se.
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As noted previously, certain ROP teachers work in non-
cl assroom settings and their hours, particularly for those in
nursing progranms, are quite different than those of classroom
t eachers. Both the District and County Superintendent enpl oy
individuals in itinerant teaching positions.

Wet her enpl oyed solely by the County Superintendent or by

the District as well, the majority of ROP teachers are |ocated at
District schools and are well integrated into the work
environnent. For exanple, Ws Stoddard has been continuously

enpl oyed both as an ROP teacher and a "regular" teacher at Quincy
Hi gh School since 1983. He currently teaches netal and wood shop
for the District and welding for the ROP, and uses the same
classroom for all courses. Stoddard and other ROP teachers at
Quincy, including two who are full-tinme enpl oyees of the County
Superintendent, attend faculty neetings at their school and in
the District; use the sane faculty |ounge and parking lot as

ot her teachers; are supervised and evaluated by the sane site
adm nistrator; and performextra duty assignnents such as cl ass
advi sor, coaching, and bus and dance duty. Stipends are paid for
extra duty assignnents, just as the County Superintendent pays
extra duty stipends to certain District teachers who perform
duties under its Aneri Coach grant.

This seam ess integration of ROP and regul ar teachers has
been acconplished by design. Larry Chanpi on described the plan
as follows:

W have an agreenent with the sites, and it
is one that has evolved, our intent is that
the ROP teacher be an inclusive part of every

11



staff, that the part that they serve is

seanl ess, that no one knows the difference,

they're a teacher on the site and that is a

good t hi ng.

Nevert hel ess, the County Superintendent has not ceded

control over his prograns to the District. Wile the site
adm ni strator eval uates ROP teachers, Chanpion would be invol ved
if there were problens identified by the evaluation and Cotti ni
must approve any adverse action or discipline. Also, in addition
to attending site staff neetings, ROP teachers attend ROP staff
meetings, including ones held in conjunction with District-w de
meetings. Chanpion neets with ROP teachers individually on a
regul ar basis as well. Finally, ROP teachers initiate contacts
to make requests for noney and supplies for prograns with both

their site admnistrators and Chanpi on.

POSI TI ONS_OF THE PARTI ES

District
The District did not appear at the hearing, nor state a
position on the County Superintendent's petition at any tine.

Count y_ Superi nt endent

The County Superintendent's argunment is organized into three
parts: The separate and distinct status of the County
Superintendent as a public school enployer, the adverse inpact
that the established bargaining unit has on CCE operations, and
community of interest considerations.

Concerning status as a separate enployer, the County
Superintendent cites Education Code sections 1240 et seq., which

aut hori ze the county superintendent of schools to conduct

12



operations as a distinct enployer, including the hiring and
di sci pline of both classified and certificated staff. The County
Superintendent also cites 72 Ops.Cal.Atty. Gen. 25 and Al aneda

County Board of Education and County Superintendent of Schools of

Al ameda County (1983) PERB Decision No. 323 (A aneda) .*°

The County Superintendent further argues that separate
enpl oyer status is evidenced by the fact that the County
Superintendent has fewer and different funding sources than the
District. In addition, the County Superintendent operates under
alimtation not applicable to the District since the |aw all ows
no nore than a 15 percent ROP reserve and requires that any funds
in a ROP reserve be used only for capital outlay.

The final point regarding separate enployer status is that
the County Superintendent has authority to approve, or wthhold
approval from a collective bargaining agreenment. This authority
is exercised on an equal basis with the District's Governing
Boar d.

The second argunent nmade by the County Superintendent
concerns the adverse inpact of the current unit configuration on
the COE, as evidenced by the effect of a retroactive salary
payneni negotiated in a prior year. N ght school prograns of the
County Superintendent had to be reduced, as well as expenditures
for supplies and equipnent, in order to neet the requirenments of

the salary increase. The ability of the County Superintendent to

%Both the Attorney General's Qpinion and A ameda addressed
the relative authority of the county superintendent and a county
board of education over enployer-enpl oyee relations issues.
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pl an and adm ni ster prograns woul d be enhanced if the County
Superi ntendent had autonomnmy to bargain based on the revenue
stream and budget of his office.

Finally, since the County Superintendent is a separate and
di stinct enployer, traditional conmunity of interests factors
have Iimted application in this case. However, viewed in their

totality as required by Monterey Peninsula Comunity_College

District (1978) PERB Decision No. 76, these factors al so support
approval of the requested unit nodification. The geographical
area in which County Superintendent enployees work is far broader
than Plumas County; the working sites and conditions for many
enpl oyees, especially those in nursing prograns, are quite
different than those of regular classroomteachers; their
training and backgrounds are different than District teachers;
and the educational mssion is directed toward vocational skills
rat her than fundanental academ c skills.

Associ ati on

The Association argues that the parties' stable bargaining

relationship (Los Angeles Unified School District (1998) PERB

Deci sion No. 1267) and the conmmunity of interest shared by the
District's and County Superintendent's certificated staff require
finding the existing unit appropriate. The Association relies on
statutory criteria (EERA section 3545(a))'’ and PERB precedent.
(Kings County O fice of Education (1990) PERB Decision No. 801.)

"The Educational Enpl oynent Rel ations Act (EERA) is
codified at Governnent Code section 3540 et seq.

14



The Association contends that the teachers at issue are on
the same sal ary schedul e, receive the sane benefits, share conmmon
supervi sion, have frequent interaction, and often work on simlar
extra duty assignnments such as coaching or serving as class
advisor. The teachers also share many goals, as educators and as
enpl oyees, and belong to the sane enpl oyee organi zati on.

Further, the credentialing differences between ROP and
regul ar teachers are not significant and any difference is

rendered noot under Stanislaus County Ofice of Education (1993)

PERB Deci sion No. 1022 (Stanislaus). In Stanislaus, the Board

approved the addition of a certificated naturalist position to
the teachers unit despite differences in working conditions,
fundi ng source and other community of interest indicia.

The second prong of the Association's argunent relies on
Nati onal Labor Rel ations Board (N.RB) precedent for the concept
of a "single enployer” relationship between the District and
County Superintendent. Under federal precedent, according to the
Associ ation, two or nore ostensibly separate entities may be
found to constitute a "single enployer” for bargaining and
representati on purposes based on consideration of four factors:
(1) Functional integration of operations; (2) centralized contro
of labor relations; (3) comobn managenent; and (4) conmmon
ownership or financial control. If the "single enployer”
analysis is not found persuasive, the Association offers a "joint

enmpl oyer" theory in the alternative.® A "joint enployer"”

8The Association al so suggests, alternatively, use of a
"dual " enpl oyer concept, but does not further define it. The
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rel ati onship can be found in the absence of common ownership
where two enployers share in the control of |abor relations and

wor ki ng conditions of enployees. (WW Gainger., Inc. v. NLRB

(1988) 860 F.2d 244 [129 LRRM 2718].) The bottomline for the
Association is that many COE enpl oyees are also enpl oyed by the
District and are, in both capacities, supervised by District
adm nistrators.

Finally, the Association, relying on State of California

(Departnent of Personnel Administration) (1990) PERB Deci sion No.

794-S (State of California), argues that the County

Superintendent has failed to carry the requisite burden of
denmonstrating the proposed unit nodification is ppre appropriate
than the existing unit configuration.
1 SSUE

Shoul d the existing certificated bargaining unit be nodified
to renove those enpl oyees enpl oyed by the County Superintendent?
I f so, should those enpl oyees be placed in a separate unit with
continued representation by the Association?

DI SCUSSI ON

Jurisdiction

Both the District and the County Superintendent are public
school enployers within the neaning of the EERA, the Association

is a recogni zed enpl oyee organi zation within the nmeaning of the

Board, in San_FErancisco Community_Col ] ege District (1986) PERB
Order No. Ad-153, rejected adding a third concept to the "single
or joint" enployer equation.

16



EERA, and the enpl oyees who are the subject of this petition are

enpl oyees within the neaning of the ERA.

Single v. Joint Enplaoyer

Both the Board!® and federal courts® have observed that
the distinct concepts of "single enployer” and "joint enployer”
are often used incorrectly as interchangeable ternms. In

Browni ng-Ferris, the court held:

[Als the Suprenme Court itself has recognized,
the two concepts approach the issue of "who
is the enployer,” fromtwo different

vi ewpoi nts. As such, different standards are
required for each[.]

The Browning-Ferris court, citing Radio and Tel evi si on Broadcast
Technicians Local Union 1264 v. Broadcast Service of Mbile. lnc.

(1965) 380 U.S. 255 [58 LRRM 2545] (Broadcast Service). defined
the "single enployer” concept as follows:

A "single enployer" relationship exists where
two nomnally separate entities are actually
part of a single integrated enterprise so
that, for all purposes, there is in fact only
a "single enployer."” The question in the
"single enployer” situation, then, is whether
the two nom nally independent enterprises, in
reality, constitute only one integrated
enterprise. [Italics in original.]

The Browni ng-Ferris court also noted that, under Broadcast

Service, four factors are exam ned to answer whether a "single
enpl oyer” relationship is present under the particular facts of a

case: (1) Functional integration of operations; (2) centralized

"Turl ock School Districts (1977) EERB Order No. Ad-18
(JTurlock). (Prior to January 1, 1978, PERB was known as the
Educati onal Enploynment Rel ations Board (EERB).)

NLRB v. Browning-Ferris Industries of Pennsylvania, Inc.
(CA 3, 1982) 691 F.2d 1117 [111 LRRM 2748] (Browning-Ferris).
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control of labor relations; (3) conmon managenent; and (4) common
ownership or financial control.

Giting NLRB v. (reyhound Corp. (1964) 376 U.S. 473 [55 LRRM

2694] as the lead case, the Browning-Ferris court held that the
"joint enployer"” concept

does not depend upon the existence of a
single integrated enterprise and therefore

t he above-nentioned four factor standard is

i napposite. Rather, a finding that conpanies
are "joint enployers" assunes in the first

i nstance that conpanies are "what they appear

to be" -- independent legal entities that
have nerely "historically chosen to handle
jointly . . . inportant aspects of their

enpl oyer - enpl oyee relationship.” NLRB v.
Checker Cab Co.. 367 F.2d 692, 698, 63 LRRM
2243 (6th Cr. 1966).

In "joint enployer” situations no finding of
a lack of armis length transaction or unity
of control or ownership is required, . . .
"[1]t is rather a matter of determ ning which
of two, or whether both, [enployers] control,
in the capacity of enployer, the |abor
relations of a given group of workers."” NLRB
v. Condenser Corp._of America [128 F.2d 67].
.o Thus, the "joint enployer” concept
recogni zes that the business entities
involved are in fact separate but that they
share or co-determ ne those matters governing
the essential ternms and conditions of

enpl oynent . [Gtations omtted; italics in
origi nal .]

PERB Precedent
The Board has twi ce directly addressed the question of
whet her two school districts could be considered, for purposes of
col l ective negotiations and representation, a "single enployer."
In Jurlock, the essential facts before the Board were as
follows. The Turlock Joint Union H gh School District and

Turl ock Joint Union School District had operated for over 10
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years as a common adm nistration school district; shared seven
hi gh level adm nistrators, including the superintendent;
mai ntai ned | argely common terns and conditions of enploynent,
including salary and policies facilitating interdistrict hiring
for certificated staff; shared sone facilities, equipnment and
student transportation arrangenents; had a comon tel ephone
nunber, letterhead and post office box; and had acted jointly in
enpl oyer-enpl oyee relations matters prior to EERA' s enactnent.
However, the Turlock districts had different boundaries,
separately el ected boards of trustees which acted independently
of one another, and separate budgets and tax bases.
Applying the facts of the case to the federal doctrines of

"single enployer” and "joint enployer,” the Board held that
nei ther concept was applicable in Turlock. Even nore inportant,
t hough, was the Board's discussion of the applicability of NLRB
precedent to the issues in that case:

This case warrants the [Board' s]

consideration of a system of personnel

managenent that, it is argued, would favor a
hol ding that the Turlock School Districts are

one enployer. Yet by sinply applying
control ling Ianguage found in Governnent Code

Section 3540.1(k) . . . the Turlock School
Districts cannot be viewed as one enpl oyer.
[id.]

Follow ng a review of both the definition of "public schoo
enpl oyer™ found at EERA section 3540.1(k) and Education Code
provi sions defining "governing board" of a school district, the
Board' s deci sion continues:

Thus it is obvious that both the Turl ock

Joint Union H gh School District and the

Turl ock Joint Union School District nust be
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vi ewed as separate enployers under the plain
meani ng of the Act. \Were the |anguage of a
statute is clear, there is no roomfor
interpretation; it mnust be followd and
effect nust be given its plain neaning. The
Turl ock School Districts are clearly separate
| egal entities with separate governing
boards. The fact that they have chosen to
share sonme adm nistrators and a small nunber
of certificated and classified personnel can
hardly | ead one to conclude that they are one
enployer. In fact, since the certificated
and classified enployees customarily receive
separate checks from each school district,
that is evidence of the separate status of
each governing board. Any other arrangenents
made nutual |y and -cooperatively by the two
boards seemnore a matter of conveni ence than
the result of any conpelling Iegal aut hority
to do so. [ld.; fn. omtted. ]!

In Paso Robles Union School District, et al. (1979) PERB

Deci sion No. 85 (Paso Robles), the "central issue before the
Board" was whether two school districts constituted "a single
public school enployer or two separate enployers.” The Board
held that each district was a separate enployer within the
meani ng of EERA:

W are mndful that [NLRB] case |aw would

favor finding these districts to be a single

enpl oyer in both cases. However, we do not

vi ew NLRB deci sions as appropriate guidelines
inthis area. .

“IThe Board simlarly relied on the "clear and unambi guous"”
| anguage of EERA's definition of "public school enployer” in
North Orange County_Regional QOccupational Program (1990) PERB
Deci sion No. 857 (NOCROP). In NOCROP, the Board determ ned that
a joint powers agency is not a public school enployer and that
PERB | acks jurisdiction under EERA where several school districts
forma joint powers authority in order to operate a regional
occupational program even though each participating entity is
itself a public school enployer. |In doing so, the Board
specifically overruled an earlier contrary ruling found in Joint
Powers Board of Directors, Tulare County Organization for
Vocational Education, Regional_Occupational Center and Program
(1978) PERB Deci sion No. 57.
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In determ ning appropriate negotiating units
we nust always bear in mnd the stated

pur pose of the EERA to foster harnonious
enpl oyee-enpl oyer relations through

coll ective negotiations. Meaningful
negotiati on can only occur where the enpl oyer
has the authority and ability to reach
agreenent with the duly selected
representative of its enployees about those
matters wthin the scope of representation.
In the instant cases, each district is
confined to the framework of its own tax
base, budget and revenue linmts. The budgets
of each district are kept strictly separate
and there is no conmngling of funds. In
each case, where the districts share staff,
facilities or equipnment, there is a strict
apportionnent of the expense between them
Each governing board is a separate policy-
maki ng body responsible to different
constituencies. Moreover, and while not

di spositive, voters in both cases have
repeatedly rejected unification of the
districts.

In the final analysis it is this separate
econom ¢ status of each district coupled with
t he exclusive policy-making authority of each
district which determines its ability to
negoti ate about those matters within the
scope of negotiations. . . . [.Jdd; fn.
omtted. ]

The Board has al so considered the "single enployer”

concept

in the context of determ ning whether an enployer falls under

Board's jurisdiction. In Eresno Unifjed School District

Abbey_Transportation System Inc. (1979) PERB Deci sion No.

and

the Board held that Abbey Transportation System Inc.,

a

82,

privately held corporation which relied upon Fresno Unified

School
school

j oi nt

enpl oyer definitions were applied.
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Li kew se, in San Diego Community College District (1988)
PERB Deci sion No. 662, the Board determ ned the San Di ego

Community College District Foundation, Inc., a non-profit
corporation, was not itself an EERA-covered enpl oyer, nor an
alter ego of the district. The Board also held that "because of
the lack of common ownership,” the district and foundation could
not be considered a single enployer. (Id., citing Broadcast
Service.)

The Board has relied upon a finding of "joint enployer”

status in the context of determining its jurisdiction over an

enpl oyer. In San Francisco Community_College District (1989)
PERB Deci si on No. 688b, the Board held, pursuant to United Public

Enpl oyees v. PERB (1989) 213 Cal.App.3d 1119 [262 Cal .Rptr. 158],
it has jurisdiction over a conmunity college district and its
enpl oyees where the district and the Gty of San Francisco
operate as joint enployers of classified enployees of the
district. |In-addition, in a case involving a dispute over the
desi gnati on of confidential positions of the enployer, the Board
et stand wi thout comment a stipulation that the two schoo
districts involved had chosen to operate as a "joint enployer”
for "the purpose of negotiations” with classified enpl oyees.

(Dinuba Public Schools (1979) PERB Decision No. 91.)?2?

Anal ysi s
If the certificated enployees of the District and County

Superintendent are held to be enployed by a single enployer, the

*The "single enployer" concept, as used both by PERB and
the NLRB, mmy have been nore apt under the facts of that case.
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rationale for their inclusion in a single unit would be well -

founded and in accord with PERB precedent. (Peralta_ Community

Col lege District (1978) PERB Decision No. 77 (Peralta).?

The County Superintendent's enployees share a comunity of
interest in many respects with District enployees, including
common supervi sion, teaching nissioh, sal ary and benefits, work-
related interaction and extra duty assignnments. The differences
- highlighted by the County Superintendent (including funding,
credential i ng, geographic location and, for sone, hours of work)
are not sufficient to rebut the Peralta presunption. Nor is the
"adverse inpact"” argunment of the County Superintendent sufficient
to overcone the comunity of interest finding in this case. Al
that being said, a finding of conmunity of interest is not
determ native of this matter

Readi ng Turl ock and Paso Robl es together, the inescapable

conclusion is that the District and County Superintendent are two
separate public school enployers and do not constitute a single
enpl oyer for purposes of representation under EERA. As in

Turl ock, the District and County Superintendent are separate

legal entities with separate governing boards or authority who

Zln Peralta, the Board held that EERA sections 3545(a) and
3545(b), read together, forma rebuttable presunption that all
certificated enpl oyees should be included in a single
representation unit. See, for exanple, Hartnell Community
College District (1979) PERB Decision No. 81 (part-time faculty),
Ri o Hondo Community_College District (1979) PERB Decision No. 87
(sumrer session teachers), dendale Community College District
(1979) PERB Decision No. 88 (adult education teachers), D xie
El ementary School District (1981) PERB Decision No. 171
(substitute teachers), Kings County Ofice of Education (1990)
PERB Deci sion No. 801 (nurses), and Stanislaus County Ofice of
Education (1993) PERB Decision No. 1022 (naturalist).)
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have chosen to share sone personnel, but shared personnel receive
separate checks fromeach entity. As in Paso Robles, the two
governing authorities (Governing Board and County Superintendent)
have separate and exclusive policy-nmaking authority and the
fundi ng sources and budgets of the two entities are separate,
distinct and not comm ngled. These factors, under Turlock and

Paso Robles, require finding that the District and County

Superintendent do not constitute a single enployer.

Further, application of the four factors utilized by the
NLRB does not result in a finding of single enployer status.
While there is sone evidence of functional integration of
operations, it is also true that at least half of the prograns of
the County Superintendent take place separate and apart from
operations of the District. Mre inportantly, the separate and
excl usive policy-making authority of the District's Governing
Board and the County Superintendent, conbined with the separately
mai nt ai ned budgets of the two, defeat a finding of the other
three factors (centralized control of |abor relations, conmon
managenent and common financial control).

The Association's urging of application of the joint
enpl oyer concept is also unpersuasive. Wile it is clear that
the District, through its site admnistrators, exercises sone
control over approximately one-half of the County
Superintendent's certificated work force, this factor is
insufficient to find a single representation unit of the
District's and County Superintendent's enpl oyees appropriate. ln

Jew sh Hospital Association of Gncinnati_ (1976) 223 NLRB 614 [91
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LRRM 1499] (Jewish Hospital), the NLRB rejected a hospita

enpl oyer's argunent that enployees of an auxiliary gift shop
shoul d be included in the same unit as hospital enployees because
the hospital and gift shop shared prem ses and the hospital had
"substantial authority in determ ning |abor relations policy."
In that case, the NLRB found that auxilidry enpl oyees were on the
hospital payroll, were recruited and screened by the hospita
personnel office, went through the same orientation and security
check as hospital enployees, were included in hospital insurance
pl ans, and used the same cafeteria and parking |lot as hospital
enpl oyees. (ID) However, the NLRB ruled the hospital and
auxiliary gift shop were not joint enployers of the gift shop
enpl oyees because the auxiliary "independently and autononously
determ nes wages and terns and conditions of enployment” for its
enpl oyees. (ld.) Likewise, in the instant case, the County
Superintendent and District each "independently and autononously"
control their own |abor and enpl oyee rel ations policies.

In light of Turlock. Paso Robles and Jew sh Hospital, the

Association's comunity of interest argunent is unpersuasive.

Since the enployees of the District and County Superintendent are
found to be enployees of two separate public school enployers,
not a single or joint enployer, it is not possible to find that
they conprise a single appropriate bargaining unit. (Paso
Robl es.)

The remaining argunment offered by the Association, that the
District failed to denonstrate its proposed unit nodification is
nore appropriate than the existing unit configuration, msstates
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PERB precedent. In State of California, the Board held that

"presunptive validity" attached to units established by its

earlier unit determ nation decision (Lhit Deternination for the

State of California (1979) PERB Decision No. 110-S) and, thus,
the petitioner was required to show that its proposed unit

nodi ficati on was nore appropriate. However, no such "presunptive
validity" attaches to voluntary units. For exanple, in Livernore

Val ley_Joint Unified School District (1981) PERB Decision No. 165

(Livernore), it was the parties defending the established wall -
to-wall classified unit against the proposed severance of

operations and support enployees who were required to overcone

the presunption favoring such a proposed unit under Sweetwater

Uni on High School District (1976) EERB Decision No. 4.%* As

previously discussed, the established unit in the instant case
was created through nmutual agreenent of the parties. Therefore,
no "presunptive validity" attaches to the existing unit and the
Association's contention regarding the burden of proof in this
matter is rejected.

Effect of Approval of the Requested Unit Mdification

As noted, this petition cones before PERB under section
32781 (b) (1) of PERB s regulations. This section allows
consi deration of petitions to delete positions or classifications
where the positions are "no |onger appropriate to the established

unit." This regulation section is nost often used concerning

In Livernore, the petition seeking the severance of a
Board-preferred operations and support unit fromthe established
wal | -to-wall unit was approved.

26



positions which are alleged to involve confidential or

supervisory duties (see, e.g., Chowhilla Union Hi gh Schoo

District (1994) PERB Decision No. 1040), or are otherw se
prohi bited by statute frominclusion in the sane unit. (IMbdest o
Gty _Schools (1991) PERB Decision No. 884 (lMdesto).) The

"normal " outcone of approval of such a petition results in the
enpl oyees at issue no |onger being represented. For exanple, in
Modest o, the district sought renmoval of a non-certificated
position fromthe certificated bargaining unit, and its inclusion
in the classified unit, where the classified and certificated
units were represented by different enployee organizations. The
Board held in that case that the question before it was limted
to whether the position should be excluded fromthe certificated
unit. However, the instant case is distinguished fromthe facts
in Moddesto, in part, by the fact that the Association currently
represents both groups of enployees at issue and woul d have
standing to request division of the existing unit. (See PERB
Regul ation 32781(a)(2).)

The instant case involves the question of whether two groups
of enpl oyees, enployed by two different enployers but currently
represented by the sane enpl oyee organi zation, forma single
appropriate unit. \Wile an enployer |acks standing under PERB
regulations to petition for the division of a bargaining unit,
the County Superintendent does not seek a result where his
enpl oyees would |lose their current, |awfully-obtained

representation, nor has the Association indicated it would
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disclaiminterest in representing the enployees if placed in
separate units.

PERB regul ati ons provi de extensively for procedures whereby
a group of enployees may seek to renove or change their current
representative. (See PERB Regul ations 32770 et seq.) The record
here is devoid of any indication that such an outcone is desired
by the affected enployees in this case. Thus, it would be
inconsistent with PERB regul ations and precedent to hold that
approval of the County Superintendent's unit nodification
petition renoves the County Superintendent's enployees from
representation by the Association.

CONCLUSI ON AND ORDER

Havi ng concluded that the Plumas Unified School District and
the Plumas County Superintendent of Schools do not constitute a
single or joint enployer, it is necessary to find that inclusion
of the enpl oyees of both enployers in a single unit is not
appropriate under the Educational Enploynent Relations Act. The
unit nodification requested by the County Superintendent,
removing the certificated enpl oyees of the County Superintendent
fromthe unit of District enployees, therefore is APPROVED

For the reasons discussed above, and in consideration of the
entire record of this proceeding, it is hereby ORDERED that an
appropriate unit shall include only those certificated enpl oyees
who are enployed by the Plumas County Superintendent of Schools.

The certificated bargaining unit of the Plumas Unified Schoo
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~District shall thus include only those persons enployed in
certificated positions by the District.?®

R ght of Appeal

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenment of exceptions with the
Board itself at the headquarters office in Sacranmento within
20 days of service of this Decision. |In accordance with PERB
regul ati ons, the statement of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (See Cal. Code Regs., tit. 8,
sec. 32300.) A docunent is considered "filed" when actually

recei ved before the close of business (5 p.m) on the |ast day

set for filing ". . .or when sent by telegraph or certified or
Express United States mail, postmarked not later than the | ast
day set for filing . . . ." (See Cal. Code Regs., tit. 8,

sec. 32135; Code Gv. Proc., sec. 1013 shall apply.) Any
statenment of exceptions and supporting brief nmust be served
concurrently with its filing upon each party to this proceeding.

Proof of service shall acconpany each copy served on a party or

It is recognized that this order results in a number of

i ndi vi dual enpl oyees occupying positions in two represented
bargai ning units. Such dual representation in separate

bargai ning units of separate enployers is in accord with EERA and
PERB precedent. (See San Franci sco Community College District
(1994) PERB Deci sion No. 1068.)
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filed wwth the Board itself. (See Cal. Code Regs., tit. 8, secs,
32300, 32305 and 32140.)

Les Chisholm
Hearing O ficer
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