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Appearances: Cerald Janes, Attorney, for Professional Engineers
in California Governnent; State of California (Departnent of
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Before Caffrey, Chairnman; Dyer and Amador, Menbers.
DECI SI ON

DYER, Menber: This case comes before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on a notion for reconsideration
filed by the State of California (Water Resources Control Board)
(WRCB) of the Board's decision in State of California (Wter

Resources Control Board) (1999) PERB Decision No. 1337-S (\Wter

Resources Control Board). |In that decision the Board found that

the WRCB vi ol ated section 3519(b) and (c) of the Ralph C. Dills

Act (Dills Act)! when it unilaterally inplenmented a new

The Dills Act is codified at Governnent Code section 3512
et seq. Section 3519 provides, in relevant part:

It shall be unlawful for the state to do any
of the follow ng:

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.



internet/intranet usage policy mﬁthout_providing t he Prof essional
Engi neers in California Governnment (PECG wth notice or an
opportunity to bargain over that change.

DI SCUSSI ON

In WAt er Resources Control Board, the Board concl uded that

the WRCB's internet/intranet usage policy constituted a

negoti abl e departure fromits existing statenment of inconpatible
activities. In reaching this decision, the Board rejected, inter
alia, WRCB's claimthat the charge had been untinely fil ed,

stati ng:

The earliest date on which the record
establi shes that PECG had actually seen any
portion of the WRCB's internet policy is
August 11, when PECG faxed a partial copy of
the policy to the WRCB and requested an

expl anation. Based on the foregoing, we
conclude that PECG has filed its charge in a
timely manner.

PERB Regul ati on 32410(a)? pernits any party to a decision of
the Board itself, because of extraordinary circunstances, to
request the Board to reconsider that decision. It states, in
pertinent part:

The grounds for requesting reconsideration
are limted to clains that: (1) the decision
of the Board itself contains prejudicial
errors of fact, or (2) the party has newy

di scovered evi dence which was not previously
avai l abl e and could not have been di scovered
with the exercise of reasonable diligence.

(¢) Refuse or fail to neet and confer in
good faith with a recogni zed enpl oyee
or gani zati on.

’PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.

2



On August 6, 1999, WRCB filed the instant request seeking
reconsi deration of the Board's decision in Water Resources
Control Board. WRCB asks that the Board revisit its ruling in

this matter for the exclusive purpose of determ ning whether the
Board, as a matter of law, has jurisdiction in this case. WRCB
mai ntai ns that the decision contains prejudicial errors of fact
and erroneous conclusions of law. The notion is specifically
limted to the Board's finding that the earliest date PECG had
actually seen any portion of WRCB's internet policy, as
established in the record, was August 11, 1997. WRCB nmi ntai ns
that,  "The date that PECG 'had actually seen any portion of the
WRCB's Internet policy' is irrelevant.” It goes on to argue that
it is "irrefutable"” that PECG had the requisite know edge no
[ater than July 31, 1997, when PECG nade a witten demand to WRCB
that it withdraw its intended internet policy, and that the
| etter bearing this date shows the charge was untinely. WRCB
finally clains that by failing to find that this letter triggered
the statute of Iimtations, the Board has abandoned its own
precedent, and has inperm ssibly expanded its statutory
jurisdiction.

These are not appropriate grounds under which WRCB may
request reconsideration fromthe Board.

In review ng requests for reconsideration, the Board has
strictly applied the limted grounds included in PERB Regul ation
32410, supra. specifically to avoid the use of the

reconsi deration process to reargue or relitigate issues which



have al ready been deci ded. (Redwoods _Community_College District

(1994) PERB Decision No. 1047a; State of California (Departpent
of Corrections) (1995) PERB Decision No. I100a-S; Fall River

Joint Unified School District (1998) PERB Decision No. 1259a.)

Simlarly, reconsideration will not be granted based on a claim

of an alleged prejudicial error of |aw (Janest own El enent ary

School _District (1989) PERB Order No. Ad-187a.) |n nunerous

request for reconsideration cases, the Board has declined to
reconsider matters previously offered by the parties and rejected

in the underlying decision. (California State University (1995)

PERB Deci sion No. 1093a-H; California State Enpl oyees

Associ ation. Local 1000 (Janowi cz) (1994) PERB Deci sion

No. 1043a-S; California Facuity Associ ation_(Wang) (1988) PERB

Deci sion No. 692a-H, Tustin Unified School District (1987) PERB
Deci sion No. 626a; Riverside Unified School District (1987) PERB

Deci sion No. 622a.)?

The WRCB has raised the sane argunment, and has relied upon
the sane facts, at every stage of these proceedings. The claim

was presented to the adm nistrative |aw judge by WRCB at the

3The letter of July 31 is noted in the decision. WRCB'Ss
argunent, which was based upon that letter, was rejected by our
finding that August 11 was the triggering date of the limtations
“eperiod. Notice of a proposed change nmust be given to an official
of an enpl oyee organi zati on who has the authority to act on
behal f of the organization, and that "notice nust be communi cated
in a manner which clearly inforns the recipient of the proposed
change." . (Enphasis added.) (M.ctor Valley Union Hi gh School
District (1986) PERB Decision No. 565.) The Board' s review of
the entire record in this case discloses that, although PECG was
aware that sonething was stirring on or about July 31, the exact
nature of the inpending change by WRCB was unknown. The letter
of July 31 does not dispel this conclusion.

4



hearing of July 27, 1998, in WRCB's post-hearing brief, and in
its statenent of exceptions to the proposed deci sion. It has now
been repetitiously renewed in the notion for reconsideration.?
WRCB' s request for reconsideration fails to denonstrate
grounds sufficient to conply with PERB Regul ati on 32410.°
ORDER

The request for reconsideration in State of California

(Vﬂter Resources Control Board) (1999) PERB Deci sion

No. 1337-S is hereby DEN ED.

Menmber Amador joined in this Decision.

Chai rman Caffrey's concurrence begins on page 6.

"WRCB has al so argued during the course of these proceedings
that PECG was notified of the intended change on or about
April 4, 1997, when Dennis Al exander received a letter setting
forth the new internet policies at State of California
(Departnent of Transportation) (Caltrans). This argunent is no
nor e persuasive, regarding actual know edge of the pending
changes in WRCB policy, than is the claimarising fromthe July
31 letter. The information in the April 4 correspondence
addressed policies which had been adopted by Caltrans. It was
irrelevant to changes being contenpl ated by WRCB.

°I'n confirming our finding that PECG did not have notice of
t he proposed changes until August 11, and not on
July 31, the Board also rejects WRCB's claimthat PERB has
i nperm ssi bly expanded its statutory jurisdiction. The Board
denies WRCB's request for oral argunent. PECG s request for
costs is also denied.



CAFFREY, Chairman, .concurring: | concur.in the nmgjority's
deni al -of the request by the State of California (Water Resources
Control Board) (State) that the Public Enploynent Rel ations Board

(Board) reconsider its decision in State of California (Wter

Resources Control Board) (1999) PERB Decision No. 1337-S. In

numerous cases cited by the mpgjority, the Board has expl ai ned
that reconsideration is not available to parties nerely seeking
to relitigate issues already decided in the underlying decision.
In its request for reconsideration, the State sinply reargues the
issue of the tineliness of the unfair practice'charge filed by

t he Professional Engineers in California Governnent, an issue
deci ded by the Board in the underlying decision. Consequently,
the State has failed to denponstrate appropriate grounds for

reconsideration and its request nust be deni ed.



