STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD

PAULETTE JACKSON,

N

Charging Party, ) Case No. LA-CE-3851

V. ) PERB Deci si on No. 1338

LOS ANGELES UNI FI ED SCHOOL DI STRI CT,) July 23, 1999

Respondent .

N

Appearance; Paulette Jackson, on her own behal f.
Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI SI ON

AMADOR, Menber: This case conmes before the Public
~ Enpl oynent Rel ations Board (Board) on appeaf by Paul ette Jackson
(Jackson) to a Board administrative |aw judge's (ALJ) proposed
decision (attached). The ALJ dism ssed the charge and conpl ai nt,
whi ch all eged that the Los Angeles Unified School District
vi ol ated section 3543.5(a) of the Educational Enpl oynent

Rel ati ons Act (EERA)! by terninating Jackson's enpl oyment because

'EERA is codified at Governnent Code section 3540 et seq.
Section 3543.5 provides:

It shall be unlawful for a public schoo
enmpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
thi s subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



she exercised protécted activities.

The Board has reviewed the entire record, including
the proposed decision and Jackson's exceptions. The Board finds
the ALJ's findings of fact and conclusions of law to be free of
prejudicial error and adopts themas the decision of the Board

itsel f.
ORDER

The unfair practice charge and conplaint in Case

No. LA-CE-3851 are hereby DI SM SSED W THOUT LEAVE TO AVEND

Chai rman Caffrey and Menber Dyer joined in this Decision.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

PAULETTE JACKSON,
Unfair Practice

Charging Party, Case No. LA-CE-3851

V.

PROPOSED DECI SI ON
(3/ 10/ 99)

LGS ANGELES UNI FI ED SCHOOL
DI STRI CT,

Respondent .

Appear ances: Paul ette Jackson, on her own behal f; Belinda D.
Stith, Staff Counsel, for Los Angeles Unified School District.

Bef ore James W Tamm Adm nistrative Law Judge.

PROCEDURAL HI STORY

On Cctober 7, 1997, Paulette Jackson filed this unfair
practice charge against the Los Angeles Unified School District
(District). On Novenber 25, 1997, the Ofice of the General
Counsel of the Public Enploynment Relations Board (PERB or Board)
issued a conplaint alleging that the District violated
section 543.5(a) of the Educational Enploynment Relations Act

(EERA or Act)?! by terminating Jackson's enpl oynent because she

'EERA is codified at Government Code section 3540
et seq. EERA section 3543.5 states, in pertinent part:

It shall be unlawful for a public school
enpl oyer to:

(a) Inmpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



exercised protected activities.? The District answered the
conpl ai nt on Decenber 16, 1997, admtting the jurisdictional
facts but denying any violation of the Act.

A settlenent conference was conducted, but the matter
remai ned unresol ved. A prehearing conference was held June 26,
1998. A formal hearing was held November 12 and 13, 1998.°3
Transcripts were waived, briefs were filed and the matter was
submtted for decision on January 8, 1999.

FINDI NGS OF FACT

For several years prior to the 1997-98 school year, Jackson
had been enployed by the District as a day-to-day substitute.
During a portion of that time she had worked as a substitute at
John Burroughs M ddl e School for the Resource Specialist Program
(RSP). In June 1997, the Burroughs principal, Dr. Earl Barher,
of fered Jackson a position as a substitute teacher, filling a
new y created seventh grade RSP position, beginning in Septenber
at the start of the new school year.

Jackson's seventh grade class was considered a start-up
class, i.e., newy created. Jackson had heard from ot her

teachers that there were funds allocated for expenses associ ated

>The conplaint also alleges that the District violated
Governnment Code section 3543.5(b) by denying Jackson the right to
represent other unit nenbers. Jackson offered no evidence
regarding this allegation and did not discuss the issue in her
brief. | consider the issue to be abandoned and therefore it is
not di scussed further in this decision.

At the request of charging party, the original June 1998
hearing date was conti nued because she was unable to serve
subpoenas. A second request on simlar grounds was deni ed.
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with start-up classes. Wthout clarifying her understanding or
obtai ning any prior approval, Jackson spent .approxi mately $300 of
her own noney for supplies, believing that she would be

rei mbur sed.

Prior to the start of the 1997-98 school year, Principal
Barner was replaced as principal by Fonna Bishop. At the start
of the school year, Jackson went to Bi shop and requested anong
ot her things, that she be reinbursed for the $300 of expenses.

Bi shop expl ained that she would look into it, and would try to
get the funds reinbursed, but she was not optim stic that Jackson
woul d be reinbursed. The District's long established practice
requi red prior approval for reinbursable cash expenditures by
teachers. Prior approval is required because the District has
many sources for various supplies and may actually have the
necessary supplies wthout any extra expenditures. For exanpl e,
Jackson apparently purchased some books for her classroom w thout
ever checking the school's textbook supply office. O her
supplies can be nore efficiently purchased directly by the schoo
or the District office.

Jackson becane upset that she might not be reinbursed and
wote a letter to Bishop and other District office personnel
conpl ai ni ng about not being reinbursed.* Jackson followed up on
the letter by speaking again to Bishop. During the conversation

Jackson conpl ained to Bishop that she was unhappy about not

“There is no evidence that these other individuals played
any role in any personnel decisions affecting Jackson.
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getting reinbursed and that she was an experienced teacher who
could work in many other places. Bi shop poi nted out that because
Jackson was a substitute, she certainly had a great deal of
flexibility to work el sewhere if she wasn't happy at Burroughs

M ddl e School. Bishop told Jackson that if she wanted to be

rel eased fromher comm tnment at Burroughs M ddle School, Bishop
woul d approve'her rel ease.

Jackson testified that the exchange was hostile, however,

Bi shop di sputed that testinony. Based on witness credibility, |
credit Bishop's version and find that while Jackson may have been
hostil e towards Bi shop, Bishop exhibited no hostility towards
Jackson. Jackson also testified that she had been rebuffed by
the assistant principal at the school when she sought to obtain
keys to the school's elevator.

Right fromthe start of the school year, Bishop had been
seeking to fill the vacant RSP position, which was tenporarily
filled by Jackson as a substitute. Bishop was seeking to hire a
permanent, fully credentialed RSP teacher who had experience in
testing procedures. Jackson was allowed to substitute in the RSP
position based upon a special education energency waiver
credential obtained by the District. Jackson did not, however,
have the testing experience sought by Bishop.

On Septenber 23, Bishop interviewed Mary Patterson, a
t eacher whose position at another District school was being
elimnated due to | ow enroll nent. Patterson was a fully

credential ed RSP teacher with extensive experience in testing



procedures in over 20 years with the District. Patterson was
exactly what Bishop was |ooking for and she accepted the job when
it was offered to her at the end of the interview

Patterson's starting date was, however, delayed by Bi shop so
that Jackson could benefit froman increase in pay provided to
substitutes on assignments |onger than 21 days. Once substitutes
work 21 days in the sane position, the pay increase is
retroactive to the start of the assignnment. Bishop knew that
Jackson was close to being in the position for 21 days, so in
order to provide Jackson with an increase in pay, Bishop del ayed
Patterson's starting date until after Jackson had worked the full
21 days. Patterson was placéd into a District substitute pool
until Jackson had qualified for the increased pay. Jackson was
notified that her assignnent would end as soon as she had
qualified for the higher pay rate. Jackson would then return to
the substitute pool as a day-to-day substitute and Patterson
woul d take over the cl ass.

After Jackson had been given notice of the end of her
assignnent and after she had packed up her classroom and said
goodbye to the children, but prior to the tinme that Patterson
actUaIIy started work, Patterson changed her m nd and accepted a
nore attractive teaching position at a different school within
the District.

Bi shop decided not to rehire Jackson as a substitute since
she had al ready said goodbye to the students and cl eaned out the

classroom Bishop felt that it would be disruptive to the



speci al education students to bring Jackson back to the classroom
once again, only to have her leave again in a short period as
soon as a permanent replacenent could be found. More
inportantly, however, Bishop was becom ng even nore concerned
that a large testing backlog was building up and she needed
soneone who had experience in testing procedures, even if it was
a different substitute.®

Jackson was returned to the day-to-day substitute pool and
continued to receive other assignments fromthe District.
Jackson was eventually hired within the District in a full-tine,
per manent position under another energency credential. She was
not termnated fromthe District.

Bi shop eventually hired a fully credentialed RSP teacher for
t he vacant position.

| SSUE

Did the District violate the Act by replacing Jackson with a

per manent enpl oyee?®

DI SCUSSI ON_ AND CONCL USI ONS

In order to prove a prima facie violation, charging party

must prove: (1) that she engaged in protected activity; (2) that

®The testing backl og was building up because there were two
substitutes in RSP positions at the school w thout any testing
experti se.

®The underlying unfair practice charge and conplaint in this
case alleges that Jackson was termnated from her enploynent by
the District. The evidence is undisputed, however, that she was
not term nated from enpl oynent. She was sinply placed back into
the substitute pool until such tinme as she was offered a
per manent position. She is currently a full-tinme teacher in a
per manent position.



Bi shop had knowl edge of her protected activity; (3) that Bishop
.took adverse action against her; and (4) that Bishop took the
adverse action agai nst her because she had engaged in that

protected activity. (Novato Uni fied School District (1982) PERB

Deci sion No. 210; Carlsbad Unified School District (1979); PERB

Decision No. 89; State of California (Departnent of Devel opnenta

Services) (1982) PERB Decision No. 228-S.)

Once the charging party has done that, the burden then
shifts to the respondent to prove that it would have taken the
sane action regardless of any protected activity. | f, however,
the charging party has not proven a prim facie case, the burden
does not shift to the respondent, and it is under no obligation
to put forth any evidence.

In this case, Jackson engaged in protected activity by
conplaining to her principal and other D strict personnel about
the District's reinbursenent policy regarding her cash
expendi t ures. Bi shop clearly had know edge of this protected
activity.

Setting aside the issue of whether Bishop took any adverse
action against Jackson by filling the position with a pernanent
enpl oyee. Jackson's case fails because she has not proven that
any action taken, adverse or otherw se, was because she had
engaged in protected activity.

Jackson argues that she was replaced because she conpl ai ned
about not getting reinbursed for her expenses at the start of the

school year. The evidence, however, supports a contrary finding.



Jackson had not followed District policy about reinbursenent for
expenses. Bi shop expl ai ned that she would do what she could for
Jackson, but it was unlikely she woul d get reinbursed. There was
no credible evidence that Bishop harbored any hostility over
Jackson's efforts to get reinbursed.

Right fromthe start of the school year, Bishop had wanted
to fill Jackson's substitute position with a permanent, fully.
credential ed, RSP teacher who had strong testing skills. Once a
permanent RSP teacher (Patterson) was hired, Bishop even del ayed
the transition date in order to qualify Jackson for higher |ong-
term substitute pay. This does not reflect the behavior of
soneone Wi shing to retaliate.

Bi shop also had a |ogical explanation for not bringing
Jackson back when the position once agai n becane open. She felt
that since Jackson had already packed up her classroomnaterials
and said goodbye to all the students, it would be disruptive to
the students to bring Jackson back again only to have her |eave
again in a short period of tinme. There is also no evidence of
di sparate treatnent by Bishop and no evidence of inconsistent or
shifting justifications offered for Bishop's actions.

Jackson has failed to prove that any action taken regarding
her was notivated by her protected activities. For this reason,
this conplaint nust be dism ssed.

CONCLUSI ON AND ORDER

Paul ette Jackson engaged in protected activities which was

known to the Los Angeles Unified School District. Princi pal



Fonna Bi shop's action to replace Jackson with a permanent fully-
credential ed Resource Specialist Program teacher with testing
experience was not notivated by Jackson's protected activity.
Therefore, the conplaint and underlying unfair practice charge in

Case No. LA-CE-3851, Paulette Jackson v. Los Angeles Unified

School District, is hereby dism ssed.

Pursuant to California Code of Regulations, title 8, section
32305, this Proposed Decision and Order shall becone final unless
a party files a request for an extension of tinme to file
exceptions or a statenment of exceptions with the Board itself.
The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
Attention: Appeal s Assistant

1031 18th Street
Sacranment o, CA 95814-4174

FAX: (916) 327-7960

This Proposed Decision was issued without the production of
a witten transcript of the formal hearing. If a transcript of
the hearing is needed for filing exceptions, a request for an
extension of tinme to file exceptions nust be filed with the Board
itself (Cal. Code Regs., tit. 8, sec. 32132). The request for an
extension of time nust be acconpani ed by a conpleted transcript
order form (attached hereto). (The sane shall apply to any
response to exceptions.)

I n accordance with PERB regul ations, the statenent of
exceptions nmust be filed with the Board itself within 20 days of

service of this Decision or upon service of the transcript at the



headquarters office in Sacranento. The statenent of exceptions
should identify by page citation or exhibit nunber the portions
of the record, if any, relied upon for such exceptions. (Cal .
Code Regs., tit. 8, sec. 32300.)

A docunent is considered "filed" when actually received
before the close of business (5 p.m) on the last day set for
filing or when nailed by certified or Express United States mail,
as shown on the postal receipt or postmark, or delivered to a
common carrier prom sing overnight delivery, as shown on the
carrier's receipt, not later than the last day set for filing.
(Cal. Code Regs., tit. 8, sec. 32135(a); see also Cal. Code
Regs., tit. 8, sec. 32130.)

A docunent is also considered "filed" when received by
facsimle transm ssion before the close of business on the |ast
day for filing together with a Facsimle Transm ssion Cover Sheet
whi ch neets the requirements of Cal. Code Regs., tit. 8, sec.
32135(d), provided the filing party also places the original,
together with the required nunber of copies and proof of service,
inthe US. mil. (Ci. Code. Regs., tit. 8, secs. 32135(b), (c)
and (d); see also Cal. Code Regs., tit. 8, secs. 32090 and
32130.)

Any statenent of exceptions and supporting brief nust be
served concurrently with its filing upon each party to this

pr oceedi ng. Proof of service shall acconpany each copy served on
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a party or filed with the Board itself. (See Cal. Code Regs.,
tit. 8, secs. 32300, 32305, 32140, and 32135(c).)

Janes W Tamm
Adm ni strative Law Judge
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