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DECI SI ON

AMADOR, Menber: This case cones before the Public
Enpl oynment Rel ati ons Board (PERB or Board) on appeal by the State
of California (Departnment of Corrections) (State or Departnent)
to the proposed decision of a PERB adm nistrative |aw judge
(ALJ). The ALJ found that the Departnent denied the California
St at e Enpl oyees Associ ation (CSEA) the right of reasonable access
to its menbers' work areas and the right to use institutional

facilities for neetings in violation of section 3519(b) of the

Ralph C. Dills Act (Dills Act)*

The Dills Act is codified at Government Code section 3512
et seq. Unless otherwise indicated, all statutory references
herein are to the Governnent Code. Section 3519 states, in
pertinent part:

It shall be unlawful for the state to do any
of the follow ng:



The Board has reviewed the entire record in this case
including the original and anended unfair practice chargé, t he
conplaint, the proposed decision, the hearing transcript and the
filings of the parties. The Board affirns the.ALJ's pr oposed
decision, in accordance with the follow ng di scussion.

BACKGROUND

The parties stipulated to CSEA being a recogni zed enpl oyee
organi zati on and the Departnent being the state enployer within
the meani ng of section 3513.

The Central California Wonen's Facility (COW) is a State
correctional facility that houses fenmal e innmates. CSEA is the
excl usive representative for a nunber of bargaining units that
have nmenbers wor ki ng at CCWF. |

At various tinmes since COW opened in early 1990, CSEA Labor
Rel ati ons Representative Frank H Pulido (Pulido) asked COW's
Enpl oyee Relations O ficer, Celeste Landess (Landess), to permt
CSEA to use one of COWF's "In Service Training" (1ST) classroons
~ for the union's nonthly neeting. The classroons are |located in
the adm ni stration building, outside the fenced security
perineter of the prison. The nost recent request was in Qctober
1996.

Landess deni ed these requests, fhe effect of which was the

continuation of CSEA' s neetings in the snack bar.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.
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Landl ess was acting under the direction of CCOAN Warden Teena
Farmon who cited - a February 1, 1994, directive from Chief Deputy
Director R H Denninger as the basis for her decision

Simul taneous with its denial to CSEA, CCOW permtted Merced
Col l ege, a local conmunity college, to conduct classes in these
same roons. These classes were open to all nenbers of the
community, not just CCW enpl oyees. The |ocal blood bank and
several financial institutions were also permtted to utilize
t hese classroons for various activities and presentations.

CSEA argues that being required to use the snack bar
severely hanpered its ability to hold a private nmenbership
nmeeti ng because the roomis readily accessible to both
institutional enployees and visitors during the neetings. There
is a fold-out divider that separates the neeting area fromthe
general population, but it does not provide a sound barrier. For
exanple, if a CSEA nenber were to comment about a particul ar
policy or supervisor during a neeting, the coment could be
overheard by the supervisor or other nenber of nanagenent outside
the divider. CSEA argued that this puts a severe limtation on
the | evel of candor at such neetings. According to the record, a
nunber of CSEA nmenbers told Job Steward Jess Beltran they would
not attend neetings if they continued to be held in the snack
bar .

On at | east one occasion, there was évidence that a

Departnent representative intruded on a CSEA neeting. At the

heari ng, Associate Warden Monty Frederick told of one occasion



when he wal ked into the snack bar. He saw the fold-out divider
ext ended, and upon hearing a fenmale voice comng frombehind it,
he pulled it back to investigate. Once he saw that a CSEA
~meeting was in progress, he repositioned the divider and left.
He stated that the reason he took this action was that fenale
inmates are responsible for cleaning the snack bar area, however,
they are not permtted behind the closed divider.

On January 20, 1995, Pulido filed a grievance requesting
that CCWF "all ow CSEA to conduct neetings with its nenbers in a
private setting, at a time that is convenient for CCW
enpl oyees.” He cited contractual section 2.2 as the provision he
believed CCW violated. The grievance was denied at all |evels,
culmnating with a July 3, 1995, letter fromthe Departnment's
Chief, Mchael H Jaine, Labor Relations Branch

On Decenber 4, 1996, CSEA filed an unfair practice charge
.agai nst the Departnent. The charge alleged violations of Dills
Act section 3519(a) and (b). The Ofice of the General Counse
of PERB, after an investigation of the charge, issued both a
partial dismssal and a conplaint. After a formal hearing, the
ALJ issued a proposed decision on Septenber 23, 1998 in which he
found the Departnment violated section 3519(b) of the Dills Act.
The allegations related to Dills Act section 3519(a) were

di sm ssed.



DI_SCUSSI ON

The issue before us is whether the State interfered with
rights guaranteed to CSEA under the Dills Act when it denied CSEA
access to classroons for union purposes.

As the State points out in its exceptions, the text of the
- Dills Act does not explicitly grant enpl oyee organi zations a
right of access to the enployer's property for purposes of
conmuni cation with menbers. Even absent statutory authorization,
it is well established in federal cases that enpl oyee
organi zations may in some circunstances gain access rights to an

enpl oyer's property. (NLRB v. Babcock & WIlcox Co. (1956) 351

U S. 105 [38 LRRM 2001].) Such access rights becone available in
two circunstances: (1) when the usual means of conmmunication are
i neffective or unreasonably difficult, or (2 when the enployer's
prohibition on access is discrimnatory on its face or as
applied. This rule has been adopted by the PERB. (See State of
California (Departnent of Transportation, et al.) (1981) PERB

Deci sion No. 159b-S (Transportation); Sierra Sands Unified Schoo

District (1993) PERB Decision No. 977; State of California

(Departnents of Personnel Admi nistration, et al.) (1998) PERB

Deci sion No. 1279-S (EE?Q.)Z The burden of proof in neeting this

requirenment is on the charging party.

’I'n DPA, the Board held that various State departments
violated the Dills Act when they applied policies regarding use
of the State's e-mail systemin a discrimnatory manner. The
violation was based on the fact that the State tolerated m ninma
and incidental use of State e-mail for personal (non-union)
comuni cati on by enpl oyees, but prohibited all use of State
e-mai |l for conmunication regarding union matters.
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The chal | enged conduct in this case is the Departnent's
application of a 1994 departnental directive, which states, in
pertinent part:

Institutions are instructed to restrict
access for bona fide enpl oyee organization
representatives to only those areas and
during those hours that you would normally
al l ow access to nenbers of the public or
public businesses. This may include areas
such as the enployee parking |ot or outside
the entrance gate or any other simlar area
when that area is outside of the
institution's security perineter.

Applying the Transportation test in the case at bar, we

anal yze whether the State's prohibition on access is
discrimnatory on its face or as applied. In cases involving
al l egedly discrimnatory access rules, the Board anal yzes the
enployer's rule as a potential interference with enpl oyee
exercise of protected rights.

To establish unlawful interference with protected rights,
the charging party nmust first make a prim facie show ng that the
enpl oyer's conduct tends to or does result in sonme harmto
protected rights. Were the harmto enployee rights is slight,
and the enployer offers justification based on operational
necessity, the interests of the enployer and the rights of
enpl oyees will be balanced and the charge resol ved accordingly.
VWhere harmto protected rights is inherently destructive, the
enpl oyer's conduct will be excused only on proof that it was
occasi oned by circunstances beyond the enployer's control and

that no alternative course of action was available. (Carlsbad



Unified School District (1979) PERB Decision No. 89, pp. 10-11
see also, Novato Unified School District (1982) PERB Deci sion

No. 210.) |In an interference case, it is not necessary for the

charging party to show that the respondent acted with an unl awf ul

notivation. (Regents of the University of California (1983) PERB

Deci si on No. 305-H.)

Consi dering the Departnment's policy on its face, the intent
is for the Departnent to permt substantially the sanme type of
access to enployee organization representatives that it "normally
al | ows™" td menbers of the public or public businesses. Under the
pl ai n meani ng of the words used, we cannot conclude that this
policy interferes with or tends to interfere with protected
rights.

The remaining question is whether the directive, as applied,
constitutes an interference with protected rights. The evidence
establishes that the Departnent nade its 1ST classroons avail able
to groups other than CSEA for non-business purposes, such as a
bl ood bank. Departnent managenent knew of such use, since they
approved the use of the classroons for these purposes.

During the sanme tinme period, when presented with requests by
CSEA to use the sanme classroons for non-State business purposes,

t he Departnent refused. |

We conclude that the Departnent's application of its 1994
directive to prohibit union access to the 1ST cl assroons neets at
| east the "slight" harmelenment of the Carlsbad test. Even

t hough CSEA has ot her means of comunicating with its nmenbers,



the lack of a private nmeeting roomat |east slightly hinders it
in doing so.® As noted above, the record tends to support
CSEA' s assertion that the quality of nmenbership neetings is

di m ni shed by the prospect of nmanagement representatives'

over heari ng conversati on.

The burden thus shifts to the State to denobnstrate a
justification for its discrimnatory application of the
directive. Rather than presenting a vigorous defense on the
grounds of operational necessity, the State's main argunent
appears to be that the other entities were "invited" to use the
cl assroons, whereas CSEA was not.

The State's argunent misses the point and ignores the main
issue; i.e., whether the State refused CSEA access to the
cl assroons because it was CSEA seeking to conduct a private
nmeeting with its nenbers. The issue is not what the State's
notive or purpose was in allow ng others to use the same roons.
It is certainly true that the State has no obligation to "invite"
CSEA to use State property for union neetings. However, it would
be absurd to rule that the State nmay discrimnate with inpunity
by endlessly "refraining frominviting" CSEA to use the
cl assroons. The State cites no case, and we are aware of none,
in which a union's "lack of invitee" status insulates the State

enpl oyer fromits obligations under Dills Act section 3519(b).

%Based on the facts presented, we do not conclude that the
Departnent’'s conduct was inherently destructive of protected
rights.



The State has not explai ned why sone requestors are
permtted access to the classroons and CSEA is not. Lacking such
an explanation, it appears that the State makes the distinction
solely based on the identity of the requestor coupled with the
purpose for the neeting, and not based on legitinmate operationa
concerns such as scheduling conflicts or physical limtations of
the facility.

We conclude that the Departnent interfered with CSEA and its
menbers by applying its 1994 directive in a discrimnatory
manner, inviolation of Dills Act section 3519(a) and (b),*°
The State's request for oral argunent is denied.

ORDER

Based on the foregoing findings of fact, conclusions of [|aw,
and the entire record in this case, it is found that the State of
California (Departnent of Corrections) (State or Departnent)
violated the Ralph C. Dills Act (Dlls Act), Governnent Code
section 3519(a) and (b) when it discrimnatorily applied a policy
in away that prohibits the California State Enpl oyees
Associ ation (CSEA) use of particular classroons while permtting

ot her organi zations to use the same classroons for non-business

*W affirmthe ALJ's conclusion that the charge is tinely
filed. Despite the fact that CSEA filed a grievance involving
the disputed conduct in 1995, the charge clearly alleges unlawful
conduct occurring within six nonths prior to the date of the
char ge.

W al so affirmthe ALJ's conclusion that the charge is not
deferrable to the parties' binding arbitration procedure. CSEA' s
charge involves resolution of issues beyond the scope of the
parties' expired contract.



pur poses. These discrimnatory actions interfered with the
rights of enployees to participate in the activities of enployee
organi zations and the right of CSEA to communicate with its
menbers.
Pursuant to Dills Act 3514.5(c), it is hereby ORDERED t hat
the State, its admnistrators and representatives shall
A CEASE AND DESI ST FROM
1. Discrimnatorily prohibiting CSEA nenbers enpl oyed
in the Departnment at the Central California Wonen's Facility
(COWF) fromneeting in the In Service Training classroons for
enpl oyee organi zati on neeti ngs;
2. Discrimnatorily prohibiting CSEA fromusi ng COW
facilities for enpl oyee organi zati on busi ness; and
3. Denying CSEA the right to represent its nenbers.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CIES OF THE DI LLS ACT:

l. Wthin ten days following the date this Decision
is no |onger subject to appeal, post at CON> where notices are
customarily placed for CSEA represented enpl oyees, copies of the
noti ce attached hereto as an Appendi x. The notice nust be signed
by an authorized agent of the Departnent, indicating that it wll
conply with the terns of this Order. Such posting shall be
mai ntai ned for a period of thirty (30) consecutive workdays.
Reasonabl e steps shall be taken to insure that the notice is not
reduced in size, altered, defaced or covered by any other

mat eri al .
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2. Witten notification of the actions taken to
conply with this Order shaII. be nmade to the Sacranento Regi onal
Director of the Public Enploynent Relations Board in accordance
with the director's instructions. Continue to report, in
witing, to the regional director thereafter as directed. All
reports to the regional director shall be concurrently served on
CSEA.

It is further Ordered that all other aspects of the charge

and conpl aint are hereby DI SM SSED.

Member Dyer joined in this Decision.

Chai rman Caffrey's concurrence begins on p. 12.
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CAFFREY, Chairman, concurring: | agree with the majority
that the State of California (Departnment of Corrections) (State
or Departnent) violated section 3519(a) and (b) of the Ral ph C
Dills Act (Dlls Act) when it denied the California State
Enpl oyees Association (CSEA) and its nenbers access to a private
setting in which to conduct neetings.

| wite separately to enphasize the policy of the Public
Enpl oynent Rel ations Board (PERB or Board) with regard to union
access rights under the Dills Act. PERB recently adopted the
proposed decision authored by its Chief Adm nistrative Law Judge
which clearly described Board policy in this area. (State_ of

California (Departnments of Personnel Adnmi nistration. Banking.

Transportation. Water Resources and Board of Equalization) (1998)

PERB Deci sion No. 1279-S (DPA).) It is the policy enunciated in
DPA whi ch nust be applied to determine if a Dills Act violation
occurred in this case.

| The Dills Act contains no expressed provision granting work
site access to enpl oyee organizations, unlike the Educational

Enpl oynent Rel ations Act (EERA) and the Hi gher Education

Enpl oyer - Enpl oyee Rel ati ons Act (HEERA), the other statutes
adm ni stered by PERB. Despite the statutory differences,

however, the Board has found "a right of access . . inplicit in

the purpose and intent" of the Dills Act. (State of California

(California Departnent of Corrections) (1980) PERB Deci sion

No. 127-S.) Wthin the right of access is a protected right of

enpl oyee organi zations to conmunicate with enployees at the work
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site. (See State of California, California Departnent of

[ransportation, and Governor's O fjce of Enployee Relations
(1981) PERB Deci sion No. 159b-S, p. 18 (Departnent of

Transportation).) The Dills Act also contains no provision

explicitly granting enpl oyee organizations the right to use the
state's facilities for union neetings. By contrast, the EERA and
HEERA provi de enpl oyee organi zations the statutory right "to use
institutional facilities at reasonable tinmes for the purpose of
neeti ngs concerned with the exercise of rights" guaranteed by

t hose statutes (EERA sec. 3543.1; HEERA sec. 3568).

PERB may not overl ook textual differences anong the three
collective bargaining laws it admnisters in an attenpt to nmake
all three statutes identical. Differences anong the three PERB-
admi ni stered statutes nust be recogni zed, even where this |eads

to different results under each statute. (See Regents of

University of California v. Public Enploynent Relations Bd.

(1985) 168 Cal . App. 3d 937 [214 Cal .Rptr. 698].)

| f enpl oyees or enpl oyee organi zations have a right to use
state facilities to conduct union neetings, that right is not
expressed in the Dills Act. However, even absent expressed
statutory authorization, it is well established in federal cases
t hat enpl oyee organi zations nmay in sone circunstances gain access

rights to an enployer's property. (NLRB v. Babcock & W cox_Co.

(1956) 351 U. S. 105 [38 LRRM 2001].) Such access rights becone
avai l able in two circunstances: (1) the usual neans of

conmuni cation are ineffective or unreasonably difficult; or
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(2) the enployer's prohibition on access is discrimnatory on its

face or as applied. This rule has been adopted by PERB. (DPA;

‘Departnent of Transportation; Sierra Sands Unjified Schoo
District (1993) PERB Decision No. 977.)

I n access cases arising under the EERA and HEERA, the Board
has applied a "reasonabl eness" standard because those statutes
provi de for union access and use of facilities subject to
reasonabl e regul ation. Therefore, under EERA and HEERA an
enpl oyer nmust justify its regulation of those rights by show ng
that it is reasonable. But even under the explicit access
provi sions of EERA and HEERA, an enployer is not obligated to
provi de a union access to every possible nmeans of communi cati on.
In Regents of University of California v. Public_ Enploynent

Rel ati ons Bd. (1986) 177 Cal.App.3d 648 [223 Cal .Rptr. 127], the

court observed:

It is unreasonable to assune the Legislature

i ntended that the University could reserve no
forms of comunication for official

Uni versity communi cations only, and that the

Uni versity would have to provide to the Union
access to every other neans of communicati on.
(Id. at 654; enphasis in original.)

Since there is no statutory right of access or use of
facilities under the Dills Act, the standard in assessing alleged
unl awful conduct in this area is not the "reasonabl eness" of the
state enployer's policies. The Dills Act rule, like the federa
rule, is whether the nmeans of communication are ineffective or

unreasonably difficult, or the State's prohibition on access is
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discrimnatory on its face or as applied. The burden of proof in
nmeeting this requirement is on the charging party.

Applying this standard to the case at bar, | conclude that
it has been denonstrated that the denial of access to a private
setting for enployees to neet with CSEA resulted in an
ineffective or unreasonably difficult neans of conmunication. As
a result, the State's denial of that access constitutes a
violation of Dills Act section 3519(a) and (b).

This conclusion is based largely on the fact that the
specific work setting presented by this case is a state
correctional facility - a prison. In this setting, the
requi rement that enployees and their union representatives
conduct neetings in the corner of a snack roomw thin the sight
and hearing of other enployees, supervisors and managers, and
even certain inmates, renders this means of conmuni cation

unreasonably difficult.

| also note that the unfair practice charge in this case
includes allegations of violations affecting nenbers of State
Bargaining Unit 3, Institutional Educators and Librarians,
represented by CSEA. It is interesting to note that the Unit 3
col l ective bargaining agreenment (CBA) between the parties, which
had a termof Novenber 1, 1992 through June 30, 1995, and their
interimCBA having a termof March 4, 1999 through June 30, 1999,

address access in high security settings, and appear to
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anticipate the very circunstances presented by this case. In
both CBAs, Article 2.2 (Access) . states, in pertinent part:?!

The departnment head or designee nmay restrict
access to certain work sites or areas for
reasons of safety, security, or patient care
i ncluding patient privacy; however, where
access is restricted, other reasonable
accommodati ons shall be made. The State will
endeavor _to provide the representative and
enpl oyee(s) a location_renoved fromthe sight
and hearing range of other enployees.
(Emphasi s added.)

Thi s CBA | anguage acknow edges the need for security and
restricted access in certain institutional settings,.but it also
recogni zes the need for accomobdations where restrictions are in
pl ace. It specifically describes an accommpdati on under which
the State provides a private location in which enpl oyees and
their union representatives my neet. Again, the denial of such
a private setting results in an unreasonably difficult neans of
conmuni cati on

| must also briefly express ny disagreenent with the
majority's application of the Board's Dills Act access policy in
this case. Under the policy described in DPA, the mpjority
concludes that the State's access policy was applied
discrimnatorily and, therefore, violated the Dills Act. The

Board nmade such a finding in DPA based on very clear evidence of

I'This | anguage is fromthe 1992-1995 CBA as referenced in
the March 5, 1997, warning letter issued by a Board agent in this
case. The Board nay take official notice of the terns of a CBA
filed with PERB pursuant to PERB Regul ati on 32120 (Cal. Code
Regs., tit. 8, sec. 31001 et seq.). (State of California
(Departnent of Forestry_and Fire Protection) (1993) PERB Deci sion
No. 999-S.)
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di scrimnatory conduct, including a witten policy allow ng

i nci dental enployee use of the enployer's e-mail systemfor

vari ous non-busi ness purposes, provided those purposes were not
rel ated to any enpl oyee organi zation activity. In ny view, the
evidence in the instant case falls short of this type of

undi sputed show ng of discrimnatory conduct. Here, the State's
approval of a private neeting setting involving any non-state
entity was infrequent and related to activities conducted under
the inprimatur of the enployer, such as a blood drive or college
class offering for enployees. Further, the State's witten
policy is not discrimnatory toward enpl oyee organi zati on access.,
These facts do not approach the clear show ng of discrininatory'
conduct found in DPA, and | am concerned that the mgjority's
finding represents a departure fromthe Dills Act access policy

whi ch was so carefully crafted in that decision.
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APPENDI X

NOTI CE TO EMPLOYEES
PCSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD .
An Agency of the State of California

After a hearing in Unfair Practice Case No. SA-CE-917-S,
California State Enployees Association v. State of California
(Departnment of Corrections). in which all parties had the right
to participate, it has been found that the State of California
(Departnent of Corrections) (State or Departnent) violated the
Ralph C. Dills Act (Dlls Act), Governnent Code section 3519(a)
and (b) when it discrimnatorily applied a policy in a way that
prohibits the California State Enpl oyees Associ ation (CSEA) use
of particular classroons while permtting other organizations to
use the sane classroons for non-business purposes. These
discrimnatory actions interfered with the rights of enployees to
participate in the activities of enployee organizations and the
right of CSEA to communicate with its nenbers.

As a result of this conduct, we have been ordered to post
this Notice and we will:

A CEASE AND DESI ST FROM

1. Discrimnatorily prohibiting CSEA nenbers enpl oyed
in the Departnment at the Central California Winen's Facility
(COWF) fromneeting in the In Service Training classroons for
enpl oyee organi zati on neeti ngs;

2. Discrimnatorily prohibiting CSEA from usi ng CCOW
facilities for enployee organization business; and

3. Denying CSEA the right to represent its nenbers.

Dat ed: STATE OF CALI FORNI A
( DEPARTMENT OF CORRECTI ONS)

By:

Aut hori zed Agent

THIS I'S AN OFFI CI AL NOTI CE. I T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED, OR COVERED W TH
ANY OTHER MATERI AL.



