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STATE OF CALI FORNIA (DEPARTMENT OF )  August 19, 1999
VETERANS AFFAI RS),

Respondent .

et A N

Appearances; Carl Jaram|lo, Labor Relations Representative, for
California State Enpl oyees Association; State of California
(Departnent of Personnel Adm nistration) by Paul M Starkey,
Labor Rel ations Counsel, for State of California (Departnent of
Vet erans Affairs).
Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI SI AND ORDER

AMADOR, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by the California State
Enpl oyees Association (CSEA) to a Board agent's di sm ssal
(attached) of the unfair practice charge and refusal to issue a
conplaint. CSEA alleged that the State of California (Departnent
of Veterans Affairs) (State) violated section 3519(a) and (b) of

the Ralph C. Dills Act (Dlls Act)?! by uni lateral l'y changing the

'"The Dills Act is codified at Government Code section 3512
et seq. Section 3519 states, in-pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce



wor kweeks of Activity Coordinators at the Veterans Honme in
Yountville.

The Board has reviewed the entire record in this case,
including the Board agent's warning and dism ssal letters, the
unfair practice charge, CSEA s appeal, and the State's response.
The Board finds the warning and dism ssal letters to be free of
prejudicial error and, therefore, adopts themas the decision of
the Board itself.

The unfair practice charge in Case No. SF-CE-199-S is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menber Dyer joined in this Decision.

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
t hi s subdivision, "enployee" includes an
applicant for enploynment or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415)439-6940

April 21, 1999

Carl Jaramllo o
California State Enpl oyees' Association
2020 Chal | enger Drive, Suite 102

Al aneda, CA 94501

M SSAL OF CHARGE/ REFUSAL TO | SSUE COVPLAI NT

Re: D
California State Enpl oyees' Associationy, State of
California (Departnent of Veterans Affairs)
Unfair Practice Charge No. SF-CE-199-S; First Arended Charge

Dear M. Jaram | o:

The above-referenced unfair practice charge, filed January 28,
1999, alleges the State of California, Department of Veterans
Affairs (State or Departnent) unilaterally altered the workweeks
of Activity Coordinators at the Veterans Hone in Yountville. The
California State Enpl oyees' "Association ( alleges this
conduct viol ates Governnent Code section 3519(a) and (b) of the
Ralph C Dlls Act (Olls Act or Act).

| indicated to you, in ny attached letter dated March 5, 1999,
that the above-referenced charge did not state a prinma facie
case. You were advised that, 1f there were any factual

| naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anmended the
charge to state a prinma facie case or withdrew it prior to March
12, 1999, the charge woul d be di sm ssed. ‘

On March 12, 1999, | received a first anended charge. The
amended charge alleges the State was required to provide CSEA
with notice of its Intent to change the work schedul es and shifts
of enpl oyees at the Veterans Hone. The charge further alleges
the State. enfgaged I n- such-shift -and- schedul e changes to elimnate
the amount of overtine enpl oyees were receiving. However, the
amended charge suffers fromthe sane deficiencies as the original
ghlarge, and I's therefore dismssed for the reasons provided

el ow.

Article 19 of the Agreenent provides the following with regard to
Hours of Work and COverti ne:
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19.1 Wrkweek: The regul ar wor kweek of
full-tine Unit 20 enpl oyees shall be 40
hours. However, workweeks and wor kdays of a
different nunber of hours may be schedul ed by
the State in order to neet the needs of the
State. The enployer shall not alter or
change shifts tor the purpose of avoiding
overti ne.

* * * *

19.8: Shift Changes

(a) It is the intent of the parties that
there be as much advance notice as possi bl e,
but in no case less that 15 cal endar days, of
per manent shift chan%es when the change is
made at other than the enpl oyee's request.
Upon request, the departnent or its designee
Wl ﬁrovide the enployee with a reason for
the shift change.

On Septenmber 1, 1998, Supervisor Margo McCandl ess i nforned
Activity Coordinators that permanent schedul e changes woul d take
pl ace during the followng nonth. M. MCandl ess specifically
stated that this served as enpl oyees two-week notice of her

intent to change the shifts and schedules. O Cctober 6, 1998,
supervi sors Nancy Kennedy and Ms. MCandl ess inforned Activity
Coordinators at the Veterans Hone in Yountville of changes in the
regul ar Monday through Friday workweek. The starting tines of

t hese enpl oyees woul d now be staggered throughout the week.

As noted in ny March 5, 1999, letter, the Agreenent between the
parties gives the State the exclusive right to change the
schedul es and shifts dependi ng upon their own need, provided the
State gives 15 days notice. Such notice was provided to

enpl oyees. Additionally, although CSEA admts the State :
possesses this right, it argues such a provision does not allow
the State to require sone enpl oyees to work on Saturdays or
Sundays. However, nothing in the contract |anguage limts the
State's right to devel op and change the schedul es of enpl oyees,
except the State may not change schedules for the purpose of
avoi di ng overti ne. . L o

Wth regard to the claimthat the State nmade such changes for the
pur pose of avoiding overtime, | spoke with Charging Party on
March 24, 1999, and requested CSEA provide PERB with facts
denonstrating that enpl oyees are no | onger receivin% overtime pay
at the sane level they received such pay prior to the shift
changes. Charging Party's representative stated he woul d provide
this informati on as soon as possible. After failing to receive
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the information after two weeks, | again contacted Charging
Party's representative on April 7, 1999. On April 9, 1999,
Charging Party stated he woul d provide information denonstrating
the effect on overtine pay. Instead, Charging Party provided ne
with information denonstrati ng sone enpl oyees are now wor ki ng on
Sat urdays and Sundays. To date, Charging Party has failed to
provide ne with an?/ I nformati on fromwhich PERB coul d determ ne
that the State unilaterally changed the |anguage in Article 19. 1.
As such, this allegation is also di smssed.

R ght to Appeal

Pursuant to Public EnPI oil]ment Rel ati ons Board regul ati ons, you
may obtain a reviewof this dismssal of the charge by filing

an appeal to the Board itself within twenty (2 0) cal endar days
after service of this dismssal. (Ca. Code Regs., tit. 8,

sec. 32635(a).) Any docunent filed with the Board nust contain
the case nane and nunber, and the original and five (5 copies of
all docunents nust be provided to the Board.

A docunent is considered "filed" when actually received before
the close of business (5 p.m) on the last day set for filing or
when nail ed by certified or Express United States mail, as shown
on the postal receipt or postmark, or delivered to a comon
carrier promsing overnight delivery, as shown on the carrier's
receipt, not later than the last day set for filing. (Cl. Code
Regs., tit. 8, sec. 32135(a); see also Cal. Code Regs., tit. 8,
sec. 32130.)

A docunent is also considered "filed" when received by facsimle
transm ssion before the close of business on the |ast day for
filing together with a Facsimle Transm ssion Cover Sheet which
meets the requirenents of Cal. Code Regs., tit.8, sec. 32135(d),
provided the filing party al so places the original, together wth
the required nunber of copies and proof of service, in the U S
mail. (Cal. Code. Regs., tit. 8, secs. 32135(b), (c¢) and (d) ;
see also Cal. Code Regs., tit. 8, secs. 32090 and 32130.)

The Board's address is:

_ Public..Enpl oynent . Relations Board
Attention: Appeal s Assi stant
1031 18th Street
Sacranento, CA 95814-4174
FAX: (916) 327-7960

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
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days followi ng the date of service of the appeal. (Cal. Code
Regs., tit. 8, sec. 32635(b).)

Servi ce

Al docunents authorized to be filed herein nust al so be "served
upon all parties to the proceeding, and a "proof of service"

nust acconpany each copy of a docunment served upon a party or
filed wth the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class nail, Postage pai d and
properly addressed. A docunent filed by facsimle transm ssion
may be concurrently served via facsimle transm ssion on all
parties to the proceeding. (Cal. Code Regs., tit. 8, sec.
32135(¢c).)

Ext ensi on of Tine

A request for an extension of tine, in which to file a docunent
wth the Board itself, nmust be inwiting and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) cal endar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
B05|t|on of each other party regarding the extension, and shall

e acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed within the specified tine limts, the
dismssal will becone final when the tinme Iimts have expired.

Sincerely,

RCBERT THOWPSON
Deputy Ceneral GCounse

Kristin L. Rosi
Regi onal Attorney

At t achnment

cc: Paul Starkey
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March 5, 1999

Carl Jaramllo .
California State Enpl oyees' Association
2020 Challenger Drive, Suite 102

Al aneda, CA 94501

Re: WARN NG LETTER

California State Enployees' Association v, State of
California (Departnent of Veterans Affairs)
Untfair Practice Charge No. Sk CE-199-S

Dear M. Jaraml |l o:

The above-referenced unfair practice charge, filed January 28,
1999, alleges the State of California, Department of Veterans
Affairs (State or Departnent) unilaterally altered the workweeks
of Activity Coordinators at the Veterans Hone in Yountville. The
California State Enpl oyees' Association (CSEA) alleges this
conduct viol ates Governnment Code section 3519(a) and (b) of the
Ralph C Dlls Act (Olls Act or Act).

| nvestigation of the charge revealed the following. CSEAis the

excl usi ve bargaining representative of State Bargaining Unit 20,

whi ch includes Activity Coordinators at the Veterans Hone. The

State and CSEA are parties to a collective bargai ni ng agreenent

(Agreenent ). which expired on June 30, 1995. Article 19 of the

gg/ree_rrent provides the following with regard to Hours of Wrk and
ertime:

19.1 Wrkweek: The regul ar wor kweek of
full-time Unit 20 enpl oyees shall be 40
hours. However, workweeks and wor kdays of a
different nunber of hours nag be schedul ed by
the State in order to neet the needs of the
State. The-enpl oyer shall- not alter or
change shifts tor the purpose of avoiding
overti ne.

* * * *

19.8: Shift Changes

(a) It is the intent of the parties that
there be as nmuch advance noti ce as possi bl e,
but in no case less that 15 cal endar days, of
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per manent shift chan%es when the change is
made at other than the enpl oyee's request.
Upon request, the departnent or its designee
w | ﬁrovi de the enployee with a reason ftor
the shift change.

Oh Cctober 6, 1998, supervisors Nancy Kennedy and Margo

MCandl ess informed Activity Coordinators at the Veterans Hone in
Yountville of changes in the regul ar Monday through Friday

wor kweek. The starting tines of these enpl oyees woul d now be
staggered throughout the week.

CSEA representatives Jo Harnmon and Carl Jamamllo nmet with Ms.
Kennedy and Ms. MCandl ess regarding the changes and the State's
failure to notify CSEA but the State refused to di scuss the
nmatter.

Based on the above stated facts, the charge as presently witten
fails to state a BI’I ma facie case of unilaterally change, for the
reasons provi ded bel ow.

In determning whether a party has violated Dlls Act section
3519 (c), PERB utilizes either the "per se" or "totality of

the conduct” test, depending on the specific conduct involved
and the effect of such conduct on the negotiating process.
(Stockton Unified School District (1980) PERB Decision No. 143.)
Uni | ateral changes are considered "per se" violations if certain
criteria are net. Those criteria are: (1) the enpl oyer

I npl enented a change in policy concerning a matter within the
scope of representation, and (2) the change was i npl enent ed
before the enpl oyer notified the exclusive representative and
gave it an opportunity to request negotiations. (Vélnut Valley
Uni fied School District (1981) PERB Decision No. 160; Gant Jolnt
Unified Hagh School District (1982) PERB Decision No. 196.)

In the instant charge, CSEA asserts the State failed to notify
CSEA of the inpending schedul e changes and inplenented the
schedul e changes in order to circunvent overtime paynments.
However, as provided by the Agreenent, the State may change the
schedul es of enployees with 15 days notice to those enpl oyees.
As loresently witten, the charge fails to denonstrate the State
violated this provision. Additionally, CSEA fails to provide any
facts denonstrating the State nade changes in the schedule in
order to circunvent overtine requirenents. The charge does not
denonstrate the anount of overtinme regularly paid to enpl oyees
has changed significantly, nor does the charge denmonstrate the
State falled to provide an adequate reason for the changes. As
I%Iulclh Ahe charge fails to state a prinma facie violation of the
s Act.
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For these reasons the charge, as presently witten, does not
state a prima facie case. |f there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please anmend the charge. The
amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Anrended Charge,
contain all the facts and al |l egations you wish to make, and

be signed under penalty of perjury by the charging party. The
anended charge nust have the case nunber witten on the top right
hand corner of the charge form The anended charge nust be
served on the respondent's representative and the original proof
of service nust be filed with PERB. |If | do not recelve an
amended charge or withdrawal fromyou before March 12, 1999, |
shall dismss your charge. |f you have any questions, please
call nme at (415) 439-6940.

Sincerely,

Kristin L. Rosi
Regi onal Attorney



