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Before Caffrey, Chairman; Dyer and Anador, Menbers.
DECI SI ON

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed by
the Los Angel es Community College District (Dstrict) to the
proposed decision (attached) by a PERB adm nistrative |aw judge
(ALJ). In the proposed decision, the ALJ found that the D strict
vi ol ated section 3543.5(a), (b) and (c) of the Educati onal

Enpl oyment Rel ations Act (EERA)! when it reassigned counselors at

'EERA is codified at Governnent Code section 3540 et seq.
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights



West Los Angeles College froma 12-nonth workyear to a 10-nonth
wor kyear wi thout neeting and negotiating with the Anerican
Federation of Teachers College Guild, Local 1521 (Union).

The Board has reviewed the entire record in this case
i ncluding the proposed decision, the District's exceptions and
the Union's response thereto. The Board finds the ALJ's findings
of fact and conclusions of law to be free of prejudicial error
and adopts themas the decision of the Board itself.

ORDER

Upon the foregoing findings of fact and conclusions of |aw
and the entire record in this case, it is found that the
Los Angel es Community College District (D strict) violated the
Educati onal Enpl oynent Rel ations Act (EERA), Governnent Code
section 3543.5(a), (b) and (c). The District violated EERA when
during or about the nonth of May 1998, it reassigned the
counsel ors at West Los Angeles College (WACQ fromD-basis to G
basis. By this conduct, the District violated EERA section
3543.5(c). Because the action also had the effect of reducing
t he workyear and the pay of individual enployees, the District's
conduct al so violated section 3543.5(a). Because the D strict

refused to neet and negotiate with the American Federation of

guaranteed by this chapter. For purposes of
thi s subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

2



Teachers College Guild, Local 1521 (Union) about its decision to
.change counselors fromD-basis to Cbasis, the District's action
al so viol ated section 3543.5(b).
Pursuant to EERA section 3541.5(c), it hereby is ORDERED
that the District and its representatives shall:
A CEASE AND DESI ST FROM
1. Unilaterally changing the workyear basis of
counsel ors;
2. By the same conduct, interfering with the right of
the Union to represent its nenbers;
3. By the sane conduct, interfering with the right of
i ndi vidual counselors to participate in the activities of an
enpl oyee organi zati on.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF EERA:

1. Effective imredi ately upon service of a fina
decision in this mtter, reinstate the D basis workyear for
counsel ors at WLAC.

2. Wthin ninety (90) days following the date that
this decision is no | onger subject to appeal, reinburse al
enpl oyees affected by the change in counsel or workyear from D
basis to Cbasis at WLAC for all losses they incurred as a result
of the District's unilateral action. The affected enpl oyees
shall be reinbursed for wages lost as a result of the District's
change, augnented by interest at the rate of seven (7) percent.
The District also shall take steps to ensure that retirenent
credits are restored to affected enpl oyees.

3



3. Wthin ten (10) workdays follow ng the date that
this decision is no |longer subject to appeal, post at all work
| ocations where notices to nenbers of the certificated enpl oyee
bargaining unit customarily are posted, copies of the Notice
attached hereto as an Appendi x. The Notice nust be signed by an
authori zed agent of the District, indicating that the District
will comply with the terns of this Oder. Such posting shall be
mai ntai ned for a period of thirty (30) consecutive workdays.
Reasonabl e steps shall be taken to ensure that the Notice is not
reduced in size, altered, defaced or covered with any ot her
mat eri al .

4. Witten notification of the actions taken to
conply with this Order shall be made to the San Franci sco
Regi onal Director of the Public Enploynment Relations Board in

accord with the director's instructions.

Menbers Dyer and Amador joined in this Decision.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-3945,
Anerican Federation of Teachers College Guild, local 1521 v.
Los Angeles Community_College District, in which all parties had
the right to.participate, it has been found that the Los Angel es
Community College District (D strict) violated the Educational
Enpl oynent Rel ati ons Act (EERA), Governnment Code section
3543.5(a), (b) and (c). The District violated EERA section
3543.5(c) when during or about the nonth of May 1998, it
reassi gned the counselors at West Los Angeles College (WAC from
D-basis to C-basis. Because the action also had the effect of
reduci ng the workyear and the pay of individual enployees, the
District's conduct also violated section 3543.5(a). Because the
District refused to neet and negotiate with the Anerican
Federation of Teachers College Guild, Local 1521 (Union) about
its decision to change counselors fromD-basis to C-basis, the
District's action also violated section 3543. 5(b).

As a result of this conduct, we have been ordered to post
this Notice and we will:

A CEASE AND DESI ST FROM

1. Unil ateral ly changing the workyear basis of
counsel ors;

2. By the same conduct, interfering with the right of
the Union to represent its nmenbers;

3. By the same conduct, interfering with the right of
i ndi vidual counselors to participate in the activities of an
enpl oyee organi zati on.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI Cl ES OF EERA

1. Effective inmmedi ately upon service of a fina
decision in this matter, reinstate the D basis workyear for
counsel ors at W.AC.

2. Wthin ninety (90) days follow ng the date that
this decision is no |longer subject to appeal, reinburse al
enpl oyees affected by the change in counsel or workyear from
D-basis to Cbasis at WLAC for all losses they incurred as a
result of the District's unilateral action. The affected
enpl oyees shall be reinbursed for wages lost as a result of the






District's change, augnented by interest at the rate of seven (7)
percent. The District also shall take steps to ensure that
‘retirement credits are restored to affected enpl oyees.

Dat ed: LOS ANGELES COMVUNI TY COLLEGE
DI STRI CT

Aut horized Agent

THI'S IS AN OFFI CI AL NOTI CE. | T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED IN Sl ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.






STATE OF CALI FORNI A
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Charging Party,
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DI STRI CT,

)
)
)
)
)
V. )
)
)
)
)
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)

Appear ances: Lawence Rosenzweig, Attorney, for American
Federation of Teachers College Guild, Local 1521; Camlle Goul et,
General Counsel, for Los Angeles Community College District.
Before Ronald E. Bl ubaugh, Adm nistrative Law Judge.

PROCEDURAL HI STORY

A union here challenges a community college district's
decision to reduce the work year of counselors at one of its
canmpuses. The uni on argues that in reducing the work year, the
public school enployer made a unil ateral change in hours, a
mandat ory subject of bargaining. Therefore, the union asserts,
the district failed to negotiate in good faith.

The college district replies that for two reasons it was
under no obligation to negotiate about the decision to reduce the
hours. First, the district contends, it made the hours reduction
in conjunction with a non-negoti able policy decision to change
the nethod of delivering counseling services to students.

Second, the district continues, even if the decision was

negoti able, the reduction in hours was consistent with a

long-tinme past practice and thus not a unilateral change.



The charge at issue was filed on June 22, 1998, by the
Ameri can Federation of Teachers College Guild, Local 1521 (Quild
or Union), against the Los Angeles Conmunity College District
(District). The Ofice of the General Counsel of the Public
Enpl oynent Rel ations Board (PERB or Board) issued a conpl aint
against the District on Septenber 16, 1998.

The conplaint ‘all eges that before May of 1998, it was the
District's policy that the work year of counselors at West Los
Angel es Conmunity Col |l ege woul d be 240 days over 12 nonths. This
work year is known as "D-basis."” During or about May of 1998,
the conplaint alleges, the District changed the policy by
assigni ng counselors at Wst Los Angeles Community College to a
200-day work year coincident with the fall and spring senesters.
The conplaint alleges that this change was taken w t hout
affording the Union the opportunity to negotiate the decision to
change the hours and work year and/or its effects. By making
this change, the conplaint alleges, the D strict violated
Educati onal Enploynent Relations Act (EERA) section 3543.5(c)

and, derivatively, (a) and (b).?!

Unl ess otherwi se indicated, all statutory references are to
the Governnment Code. The EERA is codified at section 3540 et
seq. In relevant part, section 3543.5 provides as foll ows:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
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The District filed an answer to the conpl aint bn Oct ober 20,
1998, admtting all jurisdictional allegations. In the answer,
the District also:

(1) "Admts that before May 1998, the District's
policy concerning the work year of Counselors at West Los
Angel es Community College . . . was as follows: All
counselors were enployed on a 'D basis,' and counselors were
to performwork 240 days between July 1 and June 30."

(2) "Admts that in or about May of 1998, the District
changed this policy by requiring all Counselors at [West
Los Angeles Community College] to work on a 'C basis.

'C basis' enployees work ten 4-week periods, 200 days,

beginning with the opening day of the Fall semester and

ending with the last day of the Spring semester.”

On December 17, 1998, the District filed a motion to dismss
the charge and defer the matter to arbitration, The Union filed
a memo in opposition to the motion on January 19, 1999. On
February 2, 1999, the undersigned issued an order denying the

motion to dismss and defer

this subdivision, "enployee" includes an
applicant for enmployment or reenployment.

(b) Deny to enpl oyee organizations rights
guaranteed to them by this chapter

(c) Refuse or fail to meet and negotiate in
good faith with an exclusive representative.

3



A hearing was conducted in Los Angeles on March 1, 1999.
Wth the filing of briefs, the matter was submtted for decision
on May 11, 1999.
Fl NDI NGS OF FACT

The District is a public school enployer as defined in
section 3540.1(k) of the EERA. The Quild is an enpl oyee
organi zation as defined in section 3540.1(d). At all times
relevant, the Quild has been the exclusive representative, as
defined in section 3540.1(e), of the faculty unit, an appropriate
unit of acadeﬁic enpl oyees of the District. Counselors are a job
classification included within the faculty unit. The events at
i ssue took place at West Los Angeles College which is one of nine
community col |l eges operated by the District.

The District and the Quild are parties to a collective
bar gai ni ng agreenent, effective Septenber 30, 1996, through
June 30, 1999, a tine span that includes the relevant period.
The agreenent provides for binding grievance arbitration.
However, the dispute at issue is not deferable because no
provi sion of the agreenent arguably prohibits the conduct
at issue.

Most enployees in the faculty unit have a work schedul e
whi ch is known between the parties as "C-basis.”" As defined in
the collective bargai ning agreenent, the C-basis work year
consists of ten four-week periods totaling 200 days. It begins

with the opening day of the fall senester and ends with the



closing day of the spring senester. In other words, C-basis is
the traditional academ c year.

Hi storically, D strict counselors including those at West
Los Angel es Col |l ege have worked a | onger year on what is known
between the parties as "D-basis.” As defined in the collective
bar gai ni ng agreenent, the D-basis work year is 240 days between
July 1 and June 30. Enployees are eligible for illness benefits
and receive pay for holidays. Enpl oyees on D-basis do not earn
vacation but are paid for vacation days specified in the faculty
contract.

Dependi ng upon the cal endar, there are either 260 or 261
work days in any particul ar year. Because they work a 12-nonth
schedul e, enpl oyees on D-basis nust take either 20 or 21 unpaid
days over the course of the year to ensure that they work no nore
than 240 days. \When they were on D-basis, the counselors at West
Los Angel es Col |l ege coordinated their schedules for taking unpaid
days so there would be coverage at all tines.

To a substantial degree, the change at issue can be traced
to dissatisfaction with the work perfornmance of counsel ors by
West Los Angel es Coll ege President Evelyn Wong. Dr. Whng becane
president of the college in 1991 and over a long period of tine
participated in a nunber of discussions about inproving and
re-configuring counseling services.

Dr. Wng testified that she wal ked around the canpus severa
times a nonth and on many occasions woul d encounter students

waiting in the counseling center but no counselors were present.



She said the counselors always had a reason for their absence but
she was of the view that students should not be kept waiting,
'regardless. She said that student governnent officers had

told her that'counseling servi ces needed to be inproved and she
had received simlar, isolated cooments from faculty nmenbers.

Dr. Wng said it was her view that the coll ege was not doing a
satisfactory job of providing counseling services in the evening
and on weekends. She said she had told the counselors on severa
occasions that they need to be avail able when students wanted to
nmeet with them |

Dr. Wng testified that her growi ng concerns about problens
Wi th counseling services coincided with a canpus-w de di scussion
about a possible change in the academ c calendar. Wile
reviewing alternative calendars, Dr. Wng and ot her
adm ni strators discussed the question of how counseling and ot her
support services mght be changed to nesh with a different
cal endar. Although the canmpus community never reached a
consensus on changing the cal endar, the discussions led Dr. \Wng
to conclude in spring of 1997 that she should change counsel ors
at West Los Angeles College fromD-basis to C basis.

Prior to revealing her plans to the counselors, Dr. Wng
.consulted with the District chancellor and others about whether
there were any restrictions on her right to nake the change.
Concl uding that she had the right to change counselors to

C-basi s, she announced her plans in April of 1997. Dr. Wng net



with the counselors and expl ai ned her reasons for nmeking the
change. |

In a subsequent nmeno witten for distribution to nenbers of
t he Acadenic Senate, Dr. Wng identified two reasons for making
t he change: (1) "Increase and inprove counseling services," and
(2) "Allocate existing college resources to high priority areas."
Dr . Vbng wote that while students are on canpus primarily during
the norning and evening hours, counselor scheduling occurs
primarily in the afternoon. There is no budget for hourly
counseling services, she wote, and there are inadequate
counseling services available for evening students.

In the nmeno, Dr. Wing stated that savings fromthe change in
basis could be used to increase and inprove counseling services
when they are nost needed. This would be done by hiring
counselors to work additional tinme on an hourly basis during the
peak demand periods in the fall, spring, summer and eveni ngs.

Any savings that remained, Dr. Wng wote, could be used in other
priority areas at the coll ege.

The CGuild challenged the change in hours by filing a
grievance. There followed a series of discussions between
Dr. Wng, the counselors, the Union and the |eaders of the
Acadeni c Senate. Based upon these discussions, Dr. Wng
concluded that it would be possible to address her concerns in a
col l aborative effort with the Union, the counselors and the

faculty | eadership. She cancel l ed her plan to change the



counselors to C-basis. The Union responded by w thdraw ng the
gri evance.

Dr. Wong expl ai ned her decision not to change the hours of
counselors by a nmeno dated April 22, 1997. In relevant part, her
meno reads:

| amwiting to informyou that | have
decided that, at this tinme, | will not go
forward with ny plan to reduce the
assignnments of the nenbers of the West]

L[ os] Al ngeles] (ollege] Counseling
Departnment fromD basis to C basis. Pl ease
understand that ny decision not to proceed at
this time does not indicate agreenent with
the argunents about the nature of a D basis
assi gnnent that have been raised in the
grievance filed by the counselors at West. I
t hi nk, however, it to be in the best
interests of the college that we put in place
a process of consultation and di scussion on
issues relating to maxi mzing the
effectiveness of the West] L[os] A[ngel es]

C ol l ege] Counseling Division for the
students of the coll ege.

| am | ooking forward to engaging in these

di scussions with you and with representatives
of the AFT Col | ege Cuild. It is ny hope that
t hrough this consultative process we can

i nprove counseling services to our students.

| have discussed ny decision with Guild
President Carl Friedlander, and he wll
informyou of the status of the grievance
that has been filed.

| wll be contacting you shortly about
putting in place a consultation process with
clear and reasonable tinelines and with the
crucial parties involved.

A series of neetings between the adm nistration and the
counseling staff followed Dr. Wng's decision not to go forward
with the hours change in 1997. David Follosco, vice president of
students services at Wst Los Angel es Col | ege, represented
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Dr. Wng in the talks. The counselors represented thensel ves
directly in the five neetings that took place between May and
Oct ober of 1997.

Prior to the first meeting, M. Follosco presented to the
counselors a list of "issues and concerns" about the counseling
di vi si on. At the top of the lengthy list, was a change in
counsel or work scheduling in order "to neet student needs.”
Entries under this notation included counselor availability on
Sat urdays and a bal ance between norni ng and evening coverage.
Also listed was a requirenment that nore counselors be avail able
during periods of heavy student usage. Oher concerns listed on
M. Follosco's summary of issues included: | nproved reporting of
wor k schedules to the admnistration, full participation in the
matricul ati on process, nore effective delivery of services,
participation in outreach activities at |ocal feeder high
school s, inplenentation of new eval uati on processes, inproved
teammork and inproved participation in professional activities.

The last of the neetings between M. Follosco and the
counsel ors took place in Cctober of 1997. M. Follosco testified
that the neetings resulted in the counsel ors addressing sone of
the issues raised in the spring of 1997. However, he testified,
the neetings were not as productive as he had hoped.

In the spring of 1998, Dr. Wng decided to inplenent the
change in counselor work year fromD-basis to Cbasis. She net
with the counselors on May 20, 1998, to advise themof her

decision. Al but one of the nine counselors enployed at West



Los Angel es Col l ege were present. At the neeting, Dr. Wng
reviewed the list of problem areas she had identified a year
earlier and discussed what had been done to nmeke the changes she
bel i eved necessary. After listening to the responses of the
counsel ors present, Dr. Wng infornmed them of her decision to
change their work hours fromD-basis to C basis.

Dr. Wong testified that her primary reason for noving the
counselors fromD-basis to CGbasis was to change the way
counsel i ng services are provided. She said she also wanted to
use the salary savings for other college needs.

By reduci ng the nunber of pay warrants from 12 to 10 per
year, the change of counselors fromD-basis to C basis provided
significant salary savings to the District. Although the college
re-hired sone of the counselors to work peak summer periods at an
hourly pay rate, the hourly pay is only 80 percent of the regular
pay rate. Moreover, the nunber of hours counsel ors worked
collectively during the summer of 1998 was fewer than the tota
nunber of hours they would have worked when they were on D- basis.

The District had a "consultation neeting" with the Union on
May 27, 1998, during which the District advised the Union of its
pl an to change the counselors to Cbasis. By letter of June 14,
1998, the District formally notified the Union "that effective
July 1, 1998, West LA College intends to change the status of
nihe monthly rate counselors from'D Basis to 'C Basis." In
the letter, the District further advised the Union that it would

be "available to bargain . . . regarding the effects of this
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decision.” West Los Angeles College was the only District
coll ege to change the hours of counselors fromD-basis to
C- basi s.

By letters of June 15, 1998, the District formally notified
each enpl oyee that his/her "nonthly rate counsel or assi gnnent
wi Il be changed fromD basis to C basis, effective July 1, 1998."
The letters further stated:

It is anticipated that the college my el ect
to nmake additional assignnments, in addition
to the 200 days of the C basis, during the
sumrer of as many as 21 days.

By letter of June 22, 1998, the Guild responded to the
District's notice of the inpending change in counsel or work year.
In relevant part, the Union's letter reads: J

As we stated in the consultation neeting of
May 27, 1998, we consider this change in
assignnent a unilateral deviation in working
conditions fromthe established policy at
West Los Angeles College and in the Los
Angel es Community College District. This
change has a generalized effect and a
continuing inpact on the terns and conditions
of enploynment. As such, we have filed an
Unfair Labor action with PERB

As we stated on May 27, 1998, we seek to
negoti ate the change in working conditions,
not just the effects of this action. In
[ight of the LACCD adm nistration's view that
only the effects need be negotiated, we are
willing to initially negotiate on the effects
of the change while continuing to pursue our
action to force the District to negotiate the
change itself. By agreeing to negotiate the
effects of the change, we are not waiving any
rights to negotiate the unilateral change
itself.

The District and the Union subsequently bargai ned on June 29,
July 13 and July 27, 1998, about the effects of the change.
11



On June 30, 1998, the college sent to each counselor a
letter advising that it would be hiring counselors for summer
session assignnents. The letter set out a schedule whereby it
would hire two counselors to work a total of 90 hours per week
during the nonth of July. The letter further stated that it
woul d hire four counselors to work a total of 160 hours between
August 3 and August 6, 1998. The letter ranked the nine
counsel ors according to their priority for sumrer positions and
specified how the hours would be distributed dependi ng upon the
choi ces made by those with the highest priority. The letter
i ncluded an accept/decline form by which each counsel or could
identify his/her preferences for summer counseling assignnénts.

Each of the several counselor witnesses testified to a |oss
of inconme because of the switch fromDbasis to C- basis. El oi se
Crippens testified that she lost nost of two nonths pay. She
said she worked only 25 hours over the summer and those hours
were conpensated at only 80 percent of her regular pay rate.
Moreover, she testified, the change affected her retirenent
benefits because it |owered her annual pay. Sunmmer service
perfornmed as an extra assignnment is not creditable conpensation
for purposes of earning retirement benefits.? As a result,

Ms. Crippens testified, she would have to work | onger before
retirenment than she had planned. Anthony Ganble testified that
he, too, lost noney and would not have left his prior full-tine

job to accept a ten-nonth position.

°’See Educati on Code section 22119.2(b)(2).
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The District presented conputer print-outs show ng that
i ndi vi dual enployees in the faculty unit over several years have
nmoved back and forth between D basis and C basis enpl oynent.
Counsel ors are anong the enpl oyees who have nmade the switch
between D-basis and C-basis. There is no evidence in the record,
however, about the reasons why the enpl oyees listed on the
print-outs nmade the switch between D-basis and C-basis.
Mor eover, there was no evidence presented to denonstrate that the
District ever before involuntarily transferred all enployees in a
work group fromD-basis to C basis.

M. Follosco testified that when he was a counsel or he was
moved from D-basis to Cbasis on the canpus where he was
enpl oyed. However, he was the only counsel or whose basis was
changed at that tine. He was lowest in seniority and he was told
that the reason for the change was to reduce costs.

LEGAL | SSUES

Did the District make a unilateral change in a negotiable
subject and thereby fail to neet and negotiate in good faith when
it reassigned the counselors at Wst Los Angeles College from
D-basis to C basis?

CONCLUSI ONS OF LAW

| f an enpl oyer nakes a pre-inpasse unilateral change in an
establ i shed, negotiable practice that enployer violates its duty
to neet and negotiate in good faith. (NLRB v. Katz (1962) 369
U.S. 736 [50 LRRM 2177].) Such unilateral changes are inherently

destructive of enployee rights and are a failure per se of the
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duty to negotiate in good faith. (Davis Unified School District,

et al. (1980) PERB Decision No. 116; State of California

(Department of Transportation) (1983) PERB Decision No. 361-S.)

To prevail on a conplaint of unilateral change, the
excl usive representative nust establish by a preponderance of the
evidence that (1) the enployer breached or altered the barties'
witten agreenent or own established past practice; (2) such
action was taken wi thout giving the exclusive representative
notice or an opportunity to bargain over the change; (3) the
change was not nerely an isolated breach of the contract, but
anounts to a change of policy (i.e., has a generalized effect or
continuing inpact upon the terns and conditions of enploynent of
bargai ning unit menbers); and (4 the change in policy concerns a

matter within the scope of representation. (Gant_Joint Union

High School District (1982) PERB Decision No. 196 (Gant); State

of California (Departnment of Forestry and Fire Protection) (1993)

PERB Deci si on No. 999-S.)

The District's principal line of defense is that it nade a
non- negoti abl e deci sion when it changed counsel ors at West Los
Angel es College fromD-basis to C- basis. "The District retains
the exclusive right to reduce or termnate functions at any
time," the District argues. "The Col | ege has an inherent
managenent right to respond to the operational needs of the
canpus, including the need for greater or |esser counseling
services in a particular tinme of year. The College exercised

that inherent managenent right in June 1998 based on operati onal
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~needs.” Therefore, the District concludes, bargaining about the
deci sion was not required and the parties stipulated that
bar gai ni ng about the effects was conducted in good faith.

The CQuild rejects this rationale, asserting that the college
made the change "to acquire salary savings" which could be used
for other purposes. "President Whng explicitly discussed
financial problenms when she nmet with the Guild on this issue,”
the Quild observes. The college addressed these financial needs,
t he Uni on continues, by reducing the inconme of the counselors.

It was settled |long ago that the nunber of days in the
work year is a negotiable matter because it affects hours and
wages, subjects specifically listed within the EERA scope of
representation.® Thus, an enployer decision to reduce the
nunber of days in the work year is a negotiable decision.

A reduction in work year directly
affects itens enunerated in subsection
3543.2(a) . . . because it reduces wages and
hours. W affirmthe ALJ's finding that
duration of the work year is a subject within
scope. Such finding is in accord with prior
Board decisions holding that the nunber of
wor kdays in the work year is a subject within

scope. . . [Pittsburg Unified Schoo
D strict (1983) PERB Deci si on No. 318.]

Simlarly, the Board has held that an enpl oyer decision to
change the begi nning and ending dates of service and the dates of
hol i days is negotiable as affecting hours.

. [T] he dates of the begi nning and endi ng
of certificated service, vacations, and

holidays are primarily related to hour s
of enploynent as found in section 3543. 2,

3Secti on 3543. 2.
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and are consequentially negotiable itens.
[Pal os Verdes Peninsula Unified School
District (1979) PERB Decision No. 96.]

It is undisputed that by changing the counselors at Wst Los
Angel es College fromDbasis to Cbasis the District: shortened
the nunber of days in their work year, reduced their pay,
el i m nated several holidays, changed the begi nning and ending
dates of their work year and reduced the rate at which they earn
retirenent credits. Plainly, the shortening of the work year
affected the counselors' hours of work and pay, both mandatory
subj ects of bargaining.

According to the District, however, these are but effects.
Since it willingly negotiated about effects, the District
reasons, it discharged its obligation. But in making this
argunent the District cites no case that permts an enployer to
reduce enpl oyee hours and cut pay in order "to respond to the
operational needs of the canpus.”

The Board decision that nost closely supports the District's

rationale is Arcata Elenentary School District (1996) PERB

Deci sion No. 1163 (Arcata). There, the Board held that if an
enpl oyer's decision to change the hours of a vacant position,

. refl ects a change in the nature,
direction or level of service [the decision]
falls within nmanagenent's prerogative and is
outside the scope of representation.
Conversely, a decision to change the hours of
a vacant position which is based on |abor
cost considerations and does not reflect a
change in the nature, direction or |evel of
service, is directly related to issues of
enpl oyee wages and hours and is within the
scope of representation. [Fn. omtted.]
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The Arcata rationale is not applicable here, however,
because Arcata applies only to an enployer's nodification of the
hours of a vacant position. " [TJhe Board has never held that an
enpl oyer can change the hours in an occupied position, wthout
negotiating, even if the purpose is to change the nature,

direction or level of service." (State of California_(Enploynent

Devel opnent Departnent)_ (1998) PERB Decision No. 1284-S, adopting

the admnistrative |law judge decision at p. 22.) Unlike Arcata,
all of the counselor positions affected by the change at West Los
Angel es Community Col |l ege were occupi ed by incunbent enpl oyees.

The record here, noreover, would not support a conclusion
that the primary purpose of the reduction in counsel or hours was
to "change . . . the nature, direction or |level of service." |
conclude that making a change in direction was the District's
| east inportant notivation. This is evident fromthe fact that
the nature and direction of counseling services was unchanged
after counselors were switched to a Cbasis work year.

The District did not elimnate counsel or services at West
Los Angel es Community College; it shifted counsel or services to
different hours in the summer and in the evening. Under the new
schedul e, nore counselors work during sonme periods than woul d
have worked under the prior schedule. At other tinmes, there are
fewer counsel ors than there would have been under the prior
schedule. At all tinmes, however, the nature of the counseling
provided to students is the sane after the change as it was

bef ore. Just the dates and tines are different.
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| believe that the primary notivation for the shift of
counselors to Cbasis was to force the counselors to work at the
times of the day and on the days of the year Dr. Wng believed
nost appropriate. Counselors were reluctant to go along with
the work hours Dr. Wng wanted. So, she forced themto work at
other times by changing themto a Cbasis work year. Wth the
change in basis, the counselors had no choice.

| believe that closely behind Dr. Wng's desire to have
counselors work at different hours was her desire, also, to save
funds for other uses. Because of the change, as Dr. Wng

candidly stated, the District could [a]ll ocate existing college
resources to high priority areas."”

Al other elenents of a prima facie unilateral change case

are present. It is undisputed that by |ong-standing practice the
princi pal work year for counselors at all District colleges has
been D-basis. The District admtted the existence of such a
practice in its answer. The conputer print-outs introduced as
evidence by the District do not establish a practice different
fromwhat the District has admtted. Although the print-outs
show that individual enployees in the faculty unit, including
counsel ors, have noved back and forth between D-basis and
C-basis, the reasons for the changes are unexpl ai ned. The
novenent between D-basis and C basis could have been for

pronoti ons, reassignnents, job changes or a host of ot her
reasons. The existence of such unexpl ai ned changes does not

rebut the admtted practice that District counselors work
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D-basis. Nor is there evidence denpbnstrating that the District
ever before involuntarily transferred all enployees in a work
group fromD-basis to C basis.

It is undisputed, also, that the District refused to
negotiate with the Quild about its decision to transfer Wst Los
Angel es Col |l ege counselors fromD-basis to Cbasis. The change,
therefore, was nade unilaterally, wthout the consent of the
exclusive representative. Finally, the change was an across the
board action which, as the Quild observes, affects "all current
and future counselors" at Wst Los Angeles College. It is clear

therefore, that the change fromD-basis to Cbasis had both "a
generalized effect” and a "continuing inpact” on counsel ors at
West Los Angel es Col | ege. (Gant.)

Accordingly, | conclude that the District failed to neet and
negotiate in good faith when during or about the nonth of My
1998, it reassigned the counselors at Wst Los Angel es Col |l ege
fromD-basis to CGbasis. By this conduct the D strict violated
EERA section 3543.5(c) . Because the action also had the effect
of reducing the work year and the pay of individual enployees,
the District's conduct also violated section 3543.5(a). Because
the District refused to neet and negotiate with the Uni on about
its decision to change counselors fromD-basis to Cbasis, the
District's action also violated section 3543.5(b).

REMEDY
The PERB in section 3541.5(c) is given:

. the power to issue a decision and order
dlrectlng an offending party to cease and
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desist fromthe unfair practice and to take
such affirmative action, including but not
limted to the reinstatenent of enployees
with or without back pay, as will effectuate
the policies of this chapter.

The District has been found in violation of its duty to neet
and negotiate in good faith by unilaterally reassigning the
counselors at West Los Angeles College fromD-basis to C basis.
Thi s change shortened the nunber of days in the counselors' work
year, reduced their pay, elimnated several holidays, changed the
begi nni ng and endi ng dates of their work year and reduced the
rate at which they earn retirenent credits.

It is appropriate therefore that the District be directed to
cease and desist fromnmaking unilateral changes and to reinstate
the past practice. It also is appropriate that the District
be directed to nmake whole all counselors at Wst Los Angel es
College for losses they incurred as a result of the District's
unil ateral action. The affected enpl oyees shall be reinbursed
for wages they lost as a result of the District's change. The
rei mbursenent shall be augnented by interest at the rate of
7 percent. The District also shall take steps to ensure that
retirement credits are restored to affected enpl oyees.

It also is appropriate that the District be required to post
a notice incorporating the terns of the order. Posting of such a
notice, signed by an authorized agent of the District, wll
provi de enployees with notice that the District has acted in an

unl awful manner, is being required to cease and desist fromthis

activity, and will conmply with the order. It effectuates the
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pur poses of the EERA that enployees be inforned of the resolution
of this controversy and the District's readiness to conply with

the ordered renedy. (Placerville Union School District (1978)

PERB Deci sion No. 69.)
PROPOSED ORDER

Upon the foregoing findings of fact and concl usions of |aw
and the entire record in this case, it is found that the Los
Angel es Community College District (D strict) violated the
Educati onal Enpl oynent Rel ations Act (Act), Governnent Code
section 3543.5(c), (b) and (a). The District violated the Act
when during or about.the nonth of May 1998, it reassigned the
counselors at West Los Angeles College fromD-basis to C basis.
By this conduct the District violated EERA section 3543.5 (¢)
Because the action also had the effect of reducing the work year
and the pay of individual enployees, the District's conduct also
violated section 3543.5(a). Because the District refused to neet
and negotiate with the Uni on about ité deci sion to change
counselors fromD-basis to Cbasis, the District's action also
viol ated section 3543.5(h).

Pursuant to section 3541.5(c) of the Governnent Code, it
hereby is ORDERED that the District and its representatives
shal | :

A CEASE AND DESI ST FROM

1. Unil aterally changing the work year basis of

counsel ors;
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2. By the sanme conduct, interfering with the right
of the Union to represent its nenbers;

3. By the sanme conduct, interfering with the right of
i ndi vi dual counselors to participate in the activities of an
enpl oyee organi zati on.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CI ES OF THE ACT:

1. Effective imedi ately upon service of a fina
decision in this matter, reinstate for counselors at Wst Los
Angel es Coll ege the D-basis work year.

2. Wthin ninety (90) days of the service of a fina
decision in this matter, reinburse all enployees affected by the
change in counselor work year fromD-basis to Cbasis at Wst Los
Angel es College for all losses they incurred as a result of the
District's unilateral action. The affected enpl oyees shall be
rei nbursed for wages lost as a result of the District's change,
augnented by interested at the rate of 7 percent. The D strict
al so shall take steps to ensure that retirenent credits are
restored to affected enpl oyees.

3. Wthin ten (10) workdays of service of a fina
decision in this matter, post at all work | ocations where notices
to nenbers of the certificated enpl oyee bargaining unit
customarily are posted, copies of the Notice attached hereto as
an Appendi x. The Notice nmust be signed by an authorized agent of
the District, indicating that the District will conply with the
terms of this Order. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonable steps
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shall be taken to ensure that the Notice is not reduced in size,
altered, defaced or covered with any other material.

4, Upon issuance of a final decision, nmake witten
notification of the actions taken to conply with the Order to the
San Francisco Regional Director of the Public Enploynent
Rel ati ons Board in accord with the director's instructions.

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenment of exceptions with the
Board itself within 20 days of service of this Decision. The
Board's address is:

Public Enpl oynent Rel ati ons Board
Attention: Appeal s Assistant

1031 18th Street
Sacranent o, CA 95814-4174

FAX: (916) 327-7960

I n accordance with PERB regul ations, the statenent of
exceptions should identify by page citation or exhibit nunber the
portions of the record, if any, relied upon for such exceptions.
(Cal. Code Regs., tit. 8, sec. 32300.)

A docunent is considered "filed" when actually received
before the close of business (5 p.m) on the last day set for
filing or when nailed by certified or Express United States mail,
as shown on the postal receipt or postmark, or delivered to a
comon carrier prom sing overnight delivery, as shown on the
carrier's receipt, not later than the last day set for filing.
(Cal. Code Regs., tit. 8, sec. 32135(a); see also Cal. Code
Regs., tit. 8, sec. 32130.) |
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A docunent is also considered "filed" when received by
facsimle transm ssion before the close of business on the |ast
day for filing together with a Facsimle Transm ssion Cover Sheet
whi ch neets the requirenents of Cal. Code Regs., tit.8, sec.
32135(d), provided the filing party also places the original,
together with the required nunber of copies and proof of service,
inthe US mil. (Ca. Code. Regs., tit. 8, secs. 32135(b), (c)
and (d); see also Cal. Code Regs., tit. 8, secs. 32090 and
32130.)

Any statenent of exceptions and supporting brief nust be
served concurrently with its filing upon each party to this
pr oceedi ng. Proof of service shall acconpany each copy served on
a party or filed with the Board itself. (See Cal. Code Regs.,
tit. 8, secs. 32300, 32305, 32140, and 32135(c).)

Ronal d E. Bl ubaugh
Adm ni strative Law Judge
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