STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

BHANU BAWAL,
Charging Party,
V.

REGENTS OF THE UNI VERSI TY OF
CALI FORNI A,

Respondent .

HENRY HAO, SALLY JO M CHAEL,
LOURDES | NCHAUSPI , ALLEN FUKUCHI
et al.,

Charging Parties,

V.

REGENTS OF THE UNI VERSI TY OF
CALI FORNI A,

Respondent .

Appearances: Van Bourg, Weinberg,

i il I N R N )

Rut kowski, Attorney, for Bhanu Bawal
M chael , Lourdes Inchauspi, Allen Fukuchi, et al.; Atkinson,
Andel son, Loya, Ruud & Ronp by Janes C. Ronp, Attorney,

Regents of the University of California.

Case No. LA-CE-476-H

PERB Deci si on No.

Sept enber 30,

1999

1354-H

Case Nos. LA-CE-478-H,
LA- CE-479-H, LA-CE-480-H

and LA-CE-481-H

Before Caffrey, Chairman; Dyer and Amador, Menbers.

DECI SI ON
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Henry Hao, Sally Jo

for

AMADOR, Menber: These consol i dated cases cone before the

Publ i ¢ Enpl oynent Rel ati ons Board (Board)

Bhanu Bawal , et al. (Bawal, et al.) and the Regents of the

University of California (University)

judge's (ALJ) proposed decision (attached).

on exceptions filed by

to an adm nistrative | aw

The ALJ found that

the University violated section 3571(a) of the Hi gher Education



Enpl oyer - Enpl oyee Rel ations Act (HEERA)® when it failed to neet
and di scuss a Iéyoff and rehire programin good faith with
Univefsity Prof essi onal and Techni cal Enpl oyees.

The Board has reviewed the entire record in this case
including the original and anmended unfair practice charge, the
conplaint, the proposed decision and the filings of the parties.
The Board affirns the ALJ's decision in accordance with the
foll owi ng di scussi on.

DI SCUSSI ON

Al parties filed exceptions to the proposed decision. The
UniVersity chal l enges the ALJ's factual and |egal conclusions and
the renmedy, while Bawal, et al. argues that the renedy is
insufficient.

The Board finds the ALJ's findings of fact to be free of
prejudicial error and hereby adopts themas the findings of the

Board itself.

'HEERA is codified at Governnent Code section 3560 et seq.
Unl ess otherwise indicated, all statutory references herein are
to the Government Code. Section 3571 provides, in pertinent
part, that:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
t hi s subdivision, "enployee" includes an
applicant for enploynent or reenploynent.
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The University offers exceptions to the ALJ's finding of
a violation concerning the alleged refusal to provide
information. This Board finds this conclusion of |law to be free
of prejudicial error and hereby adopts it as the decision of the
Board itself.

The Board finds the ALJ's conclusions of |aw regarding the
retaliation allegations to be free of prejudicial error and
her eby adopts themas the decision of the Board itself.

The Board finds the ALJ's conclusions of |aw regarding the
meet and di scuss allegations to be free of prejudicial error and
her eby adopts themas the decision of the Board itself.

W wi sh to enphasize that the University has no duty to neet
and discuss its decision to reorganize the Departnment, including
the decision to effectuate the reorgani zation via layoff, wth
t he nonexcl usive representative. However, the University does
have an obligation to nmeet and di scuss effects of this decision
on terns and conditions of enploynment with the nonexcl usive
representative. (See proposed dec, pp. 45-46.)

It has been determned that the University failed to neet
this obligation. Considering the gravity of this conduct and the
i npact on numerous enpl oyees, we find that the relief ordered by

the ALJ is appropriate to effectuate the purposes of HEERA

ORDER

Upon the findings of fact and conclusions of law, and the

entire record in this case, the Board finds that the Regents of



the University of California (University) violated the Hi gher
Educati on Enpl oyer - Enpl oyee Rel ati ons Act (HEERA), Governnent
Code section 3571(a), by interfering with the right of enployees
to be represented on matters within the scope of representation,
by failing to provide reasonable time and opportunity for neeting
and discussing a layoff and rehire program

Pursuant to HEERA section 3563.3, it is hereby ORDERED t hat
the University, its governing board and its representatives
shal | :

A CEASE AND DESI ST FROM

1. Interfering with the rights of enployees to be

represented on matters within the scope of representation.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE HEERA:

1. Make "whol e" any charging parties adversely
affected by the layoff and rehire process by paying them backpay
as if the layoff and rehire process had occurred 30 days |ater
than it did. This backpay shall include interest at the rate of
7 percent per annum

2. Wthin thirty-five (35) days followi ng the date
this Decision is no |onger subject to appeal, post at all work
| ocations where notices to enployees are custonmarily placed,
copies of the Notice attached as an Appendi x hereto, signed by an
aut hori zed agent of the enployer. Such posting shall be
mai ntai ned for a period of thirty (30) consecutive workdays.

Reasonabl e steps shall be taken to insure that this Notice is not



reduced in size, altered, defaced or covered by any other

mat eri al .

3. Witten notification of the actions taken to
conmply with this Order shall be nade to the San Francisco
Regi onal Director of the Public Enploynment Relations Board in

accordance with the director's instructions.

Menber Dyer joined in this Decision.

Chairman Caffrey's concurrence and di ssent begi ns on page 6.



CAFFREY, Chairman, concurring and dissenting: | concur in
the finding by the magjority and the adm nistrative |aw judge
(ALJ) that Bhanu Bawal, et al. have not denonstrated by a
preponderance of the evidence that the Regents of the University
of California (University) unlawfully discrimnated against them
in violation of the H gher Education Enpl oyer-Enpl oyee Rel ati ons
Act (HEERA) by laying themoff or by failing to rehire them
al so concur in the finding that the University did not unlawfully
retaliate agai nst Bhanu Bawal .

| dissent fromthe finding that the University interfered
with the right of enployees to be represented on matters within
the scope of representation in violation of HEERA section 3571(a)
by failing to provide reasonable tine and opportunity for meeting
and discussing the effects of the University's decision to |lay
off enployees. Therefore, | would dismss the unfair practice
charges and conplaints in their entirety.

DI SCUSSI_ON

A crucial elenment in the disposition of this case is the
fact that it involves a nonexclusive representative. Enployees
have the right to be represented by a nonexcl usive
representative, but the enployer's duty to neet and di scuss WAth
a nonexclusive representative is far different fromits duty to
negotiate with an exclusive representative. The duty to neet and
di scuss does not include the duty to negotiate, and does not
require discussions to continue until agreenent or inpasse has

been reached. In some circunstances, providing the opportunity



to present alternatives and supporting rationale satisfies the
enpl oyer's nmeet and di scuss obligation to a nonexcl usive
representative. \Whether an enployer has breached its neet and
di scuss obligation is determ ned on a case-by-case basis.

(Regents of the University of California (1984) PERB Deci sion

No. 470-H, Regents of the University of California v. PERB (1985)

168 Cal . App. 3d 937 [214 Cal .Rptr. 698]; Regents of the University

of California (1990) PERB Decision No. 829-H.) In short, the

duty to neet and discuss wth a nonexclusive representative
represents a substantially | ower obligation than the duty to neet
and confer with an exclusive representative.

It is also inportant to note that this case involves the
obligation to neet and discuss the effects of a managenent

deci sion which is outside of the scope of representation, the

decision to lay off enployees. (Newman- Grows Landing Unified

School District (1982) PERB Decision No. 223; State of California

(Departnent of Forestry and Fire Protection) (1993) PERB Deci sion

No. 999-S.) The Board has held that, in an exclusive
representation environnent, the enployer may inplenent its |ayoff
‘decision prior to conpleting effects bargaining. (Conpton
Community College District (1989) PERB Decisioh No. 720.) Also,

an exclusive representative's bargaining proposals relating to
the effects of layoff nust not interfere with managenent's

prerogative to determne the timng of |ayoffs. (San Mateo City

School District (1984) PERB Decision No. 383.) It is logical to

conclude, therefore, that in a nonexclusive representative



environment the enployer is under no obligation to conplete the

meet and di scuss process concerning the effects of l|ayoff prior

to inplenenting the layoffs, or to entertain effects discussions
which interfere with the timng of the layoffs.

In this case, the University announced its decision to lay
off enpl oyees on Decenber 19, 1996. The University sent |ayoff
notices to some enpl oyees on January 7, 1997, and to others on
January 17, 1997, and January 31, 1997. All enpl oyees were given
60 days notice as part of the layoff announcenent. During the
period between the announcenment of the |ayoff decision and the
effective date of the first layoffs, a period of nore than 75
days, the University met and discussed with the University
Pr of essi onal and Techhical Enpl oyees (UPTE), the nonexcl usive
representative, on at |east four occasions - January 2, January

16, January 28 and March 7, 1997.

Based on these facts, the majority and the ALJ concl ude
that, while the University engaged in the nmeet and di scuss
process in good faith, it "failed to provide reasonable tine for
nmeeting and di scussing" before inplenmenting layoffs. In ny view,
this result m sconstrues the enployer's obligation to neet and
di scuss with a nonexcl usive representative, and ignores the
enpl oyer's right to inplement |ayoffs while discussing their
effects. The University fulfilled its HEERA obligation by
engaging in nultiple, good faith neet and discuss sessions wth

UPTE over a period of nore than two nonths before the



i mpl enentation of layoffs. Consequently, | would dismss the
allegation that it failed to do so.

| nmust also comment on the unprecedented backpay renedy
ordered by the mpgjority in this case. | know of no case in which
an enpl oyer has been ordered to pay backpay to enpl oyees for
failure to neet and discuss with a nonexclusive representative.
There are no cases in which such a remedy has been ordered when
t he conduct involved failure to neet and discuss with a
nonexcl usi ve representative the effects of a managenent decision
to lay off enployees, a subject outside the scope of

representation.

Regents of the University_of California (Davis. Los Angeles.
Santa Barbara and San Diego) (1990) PERB Decision No. 842-H a

case cited by the ALJ here, is particularly instructive on the

subj ect of the appropriate renmedy in a nonexcl usive
representative environment. In that case, the Board found that
the enployer unlawfully altered the timng of a nmerit salary
program w t hout providing the nonexclusive representative with
adequate notice or the opportunity to neet and di scuss over the
change. Even though the case involved a change in enpl oyee
wages, obviously a subject within the scope of representation
the Board found that ordering backpay in a nonexclusive
representative environment was specul ative and i nappropriate,
stating:

The fact that the University's "nmeet and

di scuss” obligation to the nonexcl usive

representative includes neither a requirenent

that the parties reach agreenent nor continue
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to meet until inpasse, renders the outcone of
any such neeting even nore specul ative.

VWiile the ordinary renedy in unilatera

change cases is restoration of the status quo
ante, including back pay and interest, this
Board has deni ed back pay where the
entitlenment thereto is specul ative.

‘Certainly, this rationale has even greater application to the

i nstant nonexcl usive representative case in which the enployer's
obligation was to nmeet and di scuss the effects of a decision

whi ch was outside the scope of representation, and which lawfully
could be inplenmented prior to the conpletion of discussions.

Under these circunmstances, the majority's backpay order is not
only specul ative and unprecedented, it is a clearly inappropriate

use of the Board's renedial authority.
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APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case Nos. LA-CE-476-H
LA- CE-478-H, LA-CE-479-H, LA-CE-480-H and LA-CE-481-H, Bhanu Bawal .
et al. v. Regents of The University of California, in which al
parties had the right to participate, it has been found that the
Regents of the University of California violated the Higher
Educati on Enpl oyer - Enpl oyee Rel ati ons Act (HEERA), Governnent Code
section 3571(a), when it interfered with the right of enployees to
be represented on matters within the scope of representation and by
failing to provide reasonable tine and opportunity for neeting and
di scussing a layoff and rehire program

As a result of this conduct, we have been ordered to post this
Notice and we wil|:

- A CEASE AND DESI ST FROM

1. Interfering wwth the rights of enpl oyees to be
represented on matters within the scope of representation.

B. TAKE THE FOLLOW NG AFFI RVMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI G ES OF THE HEERA

1. Make "whol e" any charging parties adversely affected
by the layoff and rehire process by paying them backpay as if the
| ayof f and rehire process had occurred 30 days later than it did.

Thi s backpay shall include interest at the rate of 7 percent per
annum
Dat ed: Regents of the University of
California
By:

Aut hori zed Agent

THI'S I'S AN OFFI Cl AL NOTI CE. | T MUST REMAI N POSTED FOR AT LEAST

THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST
NOT BE REDUCED I N SI ZE, DEFACED, ALTERED, OR COVERED W TH ANY OTHER
MATERI AL.
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Appearances: University Professional and Techni cal Enpl oyees by
Adiff Fried, Vice President, and Van Bourg, Wi nberg, Roger &
Rosenfel d by Janes Rutkowski, Attorney, for Bhanu Bawal, Henry
Hao, Sally Jo M chael, Lourdes I|nchauspi, Al an Fukuchi, et al.;
At ki nson, Andel son, Loya, Ruud & Rono by Janes C. Rono, Tina L.
Kannarr and Aaron V. O Donnell, Attorneys, for Regents of the
University of California.

Before Thomas J. Allen, Adm nistrative Law Judge.
PROCEDURAL HI STORY
In these consolidated cases, higher education enpl oyees
all ege their _errpl oyer failed to neet and discuss in good faith
and also retaliated against them for protected activity.
Bhanu Bawal (Bawal) filed an unfair practice charge agai nst
the Regents of the University of California (University) on

January 30, 1997. The Ofice of the General Counsel of the



Publ i c Enpl oynent Rel ations Board . (PERB) issued a conplaint on
April 18, 1997, alleging the University retaliated agai nst Bawal
by issuing her a disciplinary reduction in salary. The
University filed an answer on May 27, 1997, denying any
retaliation. On May 28 and Jufy 10, 1997, PERB hel d i nfornal
settlenent conferences with the parties, but the matter was not
resol ved.

On February 10, 1997, the other charging parties filed
unfair practice charges against the University. PERB i ssued a
conpl aint based on these charges on March 14, 1997. The
conplaint alleged the University failed to neet and discuss in
good faith in connection with a departnental restructuring by
" (anmong other things) failing to provide adequate notice, failing
to provide a reasonéble amount of time for discussion, and
failing to provide relevant and necessary information. The
conplaint also alleged the University retaliated agai nst charging
parties both collectively, by laying all of themoff, and
individually, by failing to rehire some of them The University
filed an answer on April 7, 1997, and an anended answer on May 8,
1997, denying any retaliation and any failure to neet and discuss
in good faith.

PERB held an informal settlenment conference on March 19,
1997, but the matter was not resolved. PERB held a fornal
hearing on May 21-23, August 4-6, Septenber 2-4 and 9-10, and
Cct ober 6-7, 14-15 and 20, 1997; the first three days of hearing

wer e conducted by Adm nistrative Law Judge W Jean Thonas,



shortly before her untinely death froma heart attack. On
September 9, 1997, Bawal's individual case was consolidated by
stipulation with the other cases. Wth the filing of post-
hearing briefs on March 2, 1998, the consolidated cases were
subm tted for decision.

El NDI NGS OF FACT

| nt r oducti on

The University is a higher education enployer under the
H gher Education Enpl oyer-Enpl oyee Rel ations Act (HEERA).?!
Charging parties are higher education enpl oyees under HEERA

Charging parties were enployed in the Departnent of
Pat hol ogy and Laboratory Medicine (Departnent) of the
University's UCLA Medical Enterprise. They were part of the
University's health care professionals bargaining unit, known as
the HX unit. Until Septenber 1997, the HX unit had no certified
-organi zati on exclusively representing the enpl oyees, but charging
parties were nmenbers of the University Professional and Techni cal
Enpl oyees (UPTE) and had designated UPTE as their representative.

The Departnent is organized into various admnistrative
units. Before 1997, the enployees in each of these units were
organi zed in the following hierarchy, fromtop to bottom
managers, Ssenior supervisors, supervisors, senior specialists,

specialists, clinical |aboratory technologists (CLTs), and

HEERA is codified at Governnment Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Gover nnent Code.



hospital |aboratory technicians (HLTs). Only senior specialists,
specialists and CLTs were in the HX bargaining unit.

Charging party Henry Hao (Hao) was a specialist who had
wor ked for the Departnent for twenty years. In July 1996 he
received a performance appraisal indicating his performnce
"Exceeds Expectations.” Hi s supervisor noted he was "an
exceptionally dedicated, flexible, and reliable enployee."

On Decenber 19, 1996, the week before Christmas, the
University issued Hao and all other clinical |aboratory enployees
a nmeno on the subject "Departnent of Pathology and Laboratory
Medi ci ne Restructuring.” The nmeno stated in part:

As you are all aware, the Departnent of

Pat hol ogy and Laboratory Medici ne has been
undergoing a major restructuring to

stream ine operations in an effort to inprove
financial viability while maintaining
clinical excellence and quality service. In
the prelimnary phase of this reorganization,
we defined new adm nistrative units and
engaged in a selection process for unit
Managers. ..

W are now ready to proceed with the next
phase of our transformation to the new nodel
of service delivery. | have been working for
the last three nonths with the unit Mnagers
to design a supervisory framework for each
unit, wth an enphasis on our organi zation's
core conpetencies as well as the techni cal
and service requirenents for each of the
units. We have devel oped this supervisory
framework; new job descriptions and unit-
specific requirenents and selection criteria
are currently being finalized.

This letter is to further clarify the
direction we intend to take over the next few
nmont hs as we conplete the next phases in the

i npl ementation of our new organi zati onal
structure.



As with the managenent sel ection process, and
in light of the dismantling of the forner
departnent organization, existing Senior
Supervi sor, Supervisor, Senior Specialists
and Specialist positions would be elimnated
and each of the individuals in the affected
titles would receive a layoff letter. This
is expected to occur in the first week of
January, wth an estimated effective date of
60 days. At the sane tine, newy defined
positions in the categories of Senior
Supervi sor and Seni or Specialist would be
opened for recruitnent.

Each of the enpl oyees who receive | ayoff
letters will be eligible to exercise
preferential rehire rights for the vacant
positions (subject to the provisions for
preferential rehire), before any outside
recruiting occurs. . . . First consideration
is for those candidates who are eligible and
express preference for the vacant positions,
subject to the candidates neeting the m ni num
gualifications for those positions.

Followi ng this selection, any remaining
vacanci es woul d be posted for open
recruitnment. | amhopeful that we can
conplete the selection process and fill the
avail abl e positions by the end of January.

Foll owi ng this phase of the process, we
intend to use the sane approach for the
Cinical Laboratory Technol ogist (C.T)
positions, beginning in early February.

Thus, each of the individuals in the affected
title would receive a layoff letter.
Candidates with preferential rehire rights,
woul d, of course, be considered prior to
posting and open recruitnent. Qher clinical
support positions will be considered, and
additional information provided to you
regardi ng these positions, at a later tine.

Al t hough the restructuring effort was public know edge, the
Decenber 19 neno was the first tine Hao and the ot her enpl oyees
were notified they would all be laid off and woul d need to apply

for any continued enpl oynent.



Ni net een days | ater, on January 7, 1997, the University
i ssued Hao a'Iayoff letter, stating in part:
| regret to informyou that effective March
9, 1997, you will be indefinitely laid off
fromyour position as a dinical Laboratory
Technol ogi st Specialist in the Departnent of
Pat hol ogy and Laboratory Medicine. The
| ayoff is due to reorganization of the
Departnment necessitated by expense reduction

requi rements and the many and rapid changes
occurring in the healthcare narket.

On the sane day, the Universify issued simlar letters to al
ot her specialists, senior specialists, supervisors and senior
supervisors. Twenty-four days later, on January 31, 1997, the
University issued simlar letters to all CLTs.

On January 17, 1997, the University posted the senior
speci alist and senior supervisor positions for which enpl oyees
facing layoff could apply. Hao apparently did not apply for
t hese positions, which were higher than his specialist position.
On February 7, 1997, the University posted the CLT positions.
Hao did apply for CLT positions in three different admnistrative
units, but he was not selected for any of them In one case he
was told "he nmet the mninmumqualifications for a few of the open
positions" but "other nore qualified preference applicants"” were
sel ect ed. In another case he was sinilarly told a candidate wth
"nmore applicable qualifications and skills" had been sel ected.
In the third case he was sinply told he was not sel ected.

Having failed to obtain a CLT position, Hao applied for and
obt ai ned an HLT position. His pay dropped over 30 percent, from

$28.31 hourly to $18.33 hourly; the personnel system docunent



described it as "due to Denotion." O her enployees, . including

ot her longtine enployees, also suffered adverse consequences. As
of April 3, 1997, sone 43 of the 220 Departnent enployees in the
HX unit were reduced to HLTs, were reduced from career positions
to casual (limted-term) positions, were laid off entirely, or
chose retirenent over layoff (in some cases, in order to preserve
medi cal benefits).

Oigins of Restructuring

The restructuring that resulted in adverse consequences for
Hao and ot her enpl oyees apparently began with a report the
Departnment comm ssioned in 1995. The report noted, "Both the
departnent | eadership and the hospital admnistration agree on
the need to consolidate |aboratory operations and reduce
personnel expenses." The report criticized the organization of
the |l aboratories as resulting in "duplication of sone functions”
and as including "an excessive nunber of senior supervisors and
managers. "

The author of the report drafted a possible new
organi zational chart for the Departnent. He also drafted a
proposed tineline for inplenenting a restructuring of the
Department, with an effective date of July 1, 1996. The tineline
apparently anticipated sone |ayoffs of specialists, supervisors,
seni or supervisors and "adm nistrators” but not of CLTs.

On January 16, 1996, Judith Stanton (Stanton) becane the new
chief admi nistrative officer (CAO of the Departnent and

undertook to carry out the restructuring. In February 1996, she



drafted her own restructuring proposal and a tineline for its
i npl emrentation, still with an effective date of July 1, 1996.
Nei t her the proposal nor the tineline nentioned |ayoffs.

When she becane CAO Stanton al so becane aware of cost
reduction targets that had been established for the UCLA Medi cal
Enterprise. As part of $25.3 nmillion in total reductions, the
Depart ment was asked to reduce its costs by at least $4 mllion.
The cost reductions were apparently dictated not by a financial
crisis but rather by a perceived need to remain conpetitive in
t he heal thcare market.

On March 12, 1996, a restructuring conmttee was appointed,
and by May 9, 1996, the commttee had produced a new organi zation
chart for the Departnent. In general, the Departnment was to go
froma structure with admnistrative units based on scientific
di sci plines, such as chem stry and hematol ogy, to one with units
based on service level, instrunentation and nethodol ogy, such as
Hi gh Vol une Testing and Special Testing. Thus, for exanple, high
vol ume chem stry and hi gh vol une hemat ol ogy woul d becone part of
a Hi gh Volunme Testing unit, along with the anesthesi ol ogy
| aboratory, which had been a separate unit. Meanwhile, specia
chem stry and special hematol ogy woul d becone part of a Specia
Testing unit, along wth cytogenetics and ammi ocentesi s, which
had been in a separate unit. Hi stoconpatibility, which had been
part of the Hematol ogy unit, would becone part of a Transfusion
Medi cine unit, along with the previously separate Bl ood Bank

unit. O her aspects of chem stry and hemat ol ogy woul d becone



part of a Brentwood unit, along with nost of the old M crobiol ogy
‘unit. The new organi zati on chart was nade public throughout the
Departnment around May 9, 1996.

Oigins of UPTE s Invol venent

Al t hough not then certified as their exclusive
representative, UPTE had been representing sone of the HX
enpl oyees in the Departnent since 1994. UPTE had represented
enpl oyees in neeting and di scussing various issues and had
assi sted enployees in filing unfair practice charges, which UPTE
| ater helped to settle. CLT Lourdes Inchauspi (Ilnchauspi) was
wi dely recognized in the Departnent as an UPTE steward.

UCLA Medi cal Enterprise |abor relations manager Mure
Gardner (Gardner) had a practice of giving UPTE as well as
enpl oyees notice of decisions affecting the enpl oyees. Notice to
UPTE was normally sinmultaneous with or just after notice to the
enpl oyees. Typically Gardner gave 30 days notice prior to
i npl enenti ng a change.

In April 1996, UPTE began pl anning a canpaign to becone the
excl usi ve representative.for the HX unit. It kicked off the
canpaign in late June or early July with a mailing to all HX
enpl oyees with the thenme, "W can save jobs & save the quality of
health care." UPTE Vice President Aiff Fried (Fried) routinely
gave Gardner copies of this and other canpaign literature. The
mai ling was also distributed and posted in the Departnent.
Supervi sors and managers were aware of the canpaign; in Cctober

1996 one manager drafted and posted a "Supervisory Update"



explaining the election process. An UPTE letter dated

Oct ober 18, 1996, which was both mail ed and posted, |isted the
nanmes of five CLTs, including Inchauspi, as "your friends in
UPTE." An UPTE letter dated Novenber 4, 1996, which was al so
both mail ed and posted, listed the sane five nanes, along with
those of three other CLTs in the Departnent.

I n October or Novenber of 1996, Fried told Gardner UPTE was
probably going to file cards calling for an election in January
or February, 1997. UPTE ultinmately filed the cards on .

February 10, 1997, leading to an election in August 1997. \Wen
the ballots were counted in Septenber 1997 (during the hearing in
this matter), UPTE won the right to be the exclusive
representative for the HX unit.

Back in May 1996, UPTE becane aware that a new organi zation
chart for the Departnent had been posted. In a letter to Gardner
dated May 10, 1996, Fried requested that the University neet and
di scuss the reorgani zati on pl ans. Fried requested vari ous
i nformati on about the changes, including their inpact on
seniority.

Meeting and Discussing in 1996

Fried testified there had been vague di scussions about a
"possi ble reorgani zation as early as 1995. He further testified
the subject cane up at a neeting in February 1996, at which
Gardner said that if there were layoffs they woul d be by
seniority and would "follow the book,"” that is, the University's

Personnel Policies for Staff Menbers (PPSM.
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Policy 60 of the PPSM addressed the subject of |ayoff and

reduction in time for professional and support staff career

positions. It stated in part:
E. | NDEFI NI TE LAYOFF AND | NDEFI NI TE REDUCTI ON I N
TI ME

I ndefinite layoff and indefinite reduction in
time are effected by departnent and by cl ass,
in inverse order of seniority, except that an
enpl oyee can be retained irrespective of
seniority if that enployee possesses specia
skills, know edge, or abilities that are not
possessed by other enployees in the sane
class, and which are necessary to nmaintain

t he operations of the departnent.

Seniority shall be calculated by full-tine-
equi val ent nonths (or hours) of University
service in any job classification or title.
Enpl oynent prior to a break in service shal
not be counted. Wen enpl oyees have the sane
nunber of full-tine-equivalent nonths (or
hours), the enployee with the nbost recent
date of appointnent shall be laid off first.

An enployee will receive at |east 30 cal endar
days' advance witten notice prior to
indefinite layoff or reduction in tinme, or
shall receive pay in lieu of notice.

F. REEMPLOYMENT FROM | NDEFI NI TE LAYOFF

1. Right to Recall.

2. Preference for Reenploynent. A regular
status enpl oyee who has been separated or
given witten notice of indefinite |layoff or
reduction in tinme shall have preference for
any active and vacant career position for two
months prior to the layoff date when the
position is at the same canpus, the sane
salary level or lower, and at the sane or
| esser percentage of time, provided the
enpl oyee is qualified for the position. \Wen
witten notice of indefinite |ayoff or
reduction in tinme is given nore than two
months prior to the layoff date, the
Chancel l or may authorize that preference for
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reenpl oynent begin with the date of |ayoff
noti ce.

A regufar status enployee with preference for

reenpl oynent or transfer may be rejected only

if the enployee |lacks qualifications required

of the position. Reasons for non-selection

shal |l be provided as required in |oca

procedur es.
There is no evidence Policy 60 had previously been interpreted as
authorizing the University to lay off all the enployees in a
department and nake them all reapply for enploynment, w thout
regard for their seniority.

In May and July of 1996, UPTE participated in neet and
di scuss sessions focusing on issues in the Toxicology section of
the Departnent's Chem stry unit. Gardner did not attend these
sessions, but Fried testified there was sonme di scussion in My
about reorgani zation of the managenent |evel of the Departnent.
The first neet and di scuss session actually focusing on

reorgani zati on was held on August 19, 1996, with Fried and
| nchauspi representing enpl oyees and Gardner and Stanton
representing the University. The University shared sone budget
information, and Stanton reported on the selection of managers
for the restructured units. The existing nanagers, who were not
covered by the PPSM had been invited to apply for the new y-
defined managenent positions. There would be two fewer
positions, which ultimtely nmeant two nmanagers woul d receive
notices of intent to termnate their appointnents.

Wth regard to layoffs in the HX unit, Fried testified

Gardner again said any layoffs would be by seniority and "by the

12



book" (the PPSM) . | nchauspi simlarly renenbered such a
statenent by Gardner, although she was unsure of when in 1996
Gardner made it. Gardner acknow edged she said "we'd have to
review seniority" in connection with possible layoffs, and her
notes confirm she nentioned "review of seniority" in that

cont ext .

Stanton expl ained that although the Departnent was not
running a deficit it still had $2 mllion to go in reaching its
cost-reduction target. Wen asked if specialist positions would
be elimnated, Stanton said the University had not nade plans to
elimnate any |evel of the career |adder.

On Septenber 9, 1996, the chosen managers assuned their
new y-defined positions, and they were asked to nake
recomendations for the staffing of the newl y-defined units. On
Cctober 7, 1996, nmanager Lynne Garcia (Garcia) sent Stanton a
meno based on "discussions at the neeting on Friday." Attached
to the nenop was a docunent headed "Personnel |ssues Related to
Changes in Job Descriptions, Reduction in Unit Personnel and
Possi bl e Recl assifications (Departnment Reorgani zation)." The
docunent stated in full

1. Sonme unit changes within the | aboratory wll
be nore conprehensive than others:

A Exanpl e (extensive changes): Nunbers of
enpl oyees, job classifications, job
descriptions will change

B. Exanpl e (mnor changes): M nor
revisions in job descriptions, job
classifications; no change in personnel
nunber s
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Confirmation of personnel in new slots wll
need to begin with Senior Supervisors,
Supervi sors and Seni or Specialists

A

It would seem appropriate that if people
are left without a slot, they should be
allowed to apply for CLT positions (at
approxi mately the sanme tine or very
shortly after decisions are nade
regardi ng supervisor and speciali st
positions).

However, the issue is: would all CLTs
have to reapply (looking for the best
people for the jobs).

These jobs (supervisors) need to be
filled first, so the individuals can
hel p select all other job

cl assifications.

PROS to having all job classifications
reapply for positions:

A

Wul d all ow everyone an equal chance at
finding a position, particularly if they
apply for one of the Senior Supervisor, -
Supervi sor, or Senior Specialist jobs
and are not sel ected.

Wul d confirmthe "new way of operating”
and enphasi ze performance expectations
within this changi ng environnent.

M ght solidify the "new teans" and
enphasi ze teammwork and flexibility
Wul d force review and revision of all
job descriptions (including performance
expectations, cooperation, etc.)

Wuld require one job classification set
of interviews to inmmediately follow the
conpl eted one before - no real chance
for a break in tine.

Wul d be perceived as fair (if handl ed
wel | ) '
WI | enphasize fromhere on - won't be
busi ness as usual. Everyone will be
responsi ble for their performance -
hopefully would also help elimnate
inequities within performance eval uation
system

Woul d not have to use layoffs (wth
possi bly of "bunping” other enpl oyees) -
noral e woul d be much worse in this
situation and good enpl oyees (may not
have seniority) would |ose their jobs.
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4, CONS to have all job classifications reapply
for positions:

A Interview tinme woul d be extensive

B. Wuld require review and revision of
sonme job descriptions (mght have to
occur anyway)
M ght delay conpletion of unit personnel
sel ection
Woul d be perceived as unfair (if handl ed
poorly)

@ mm O 0O

Wul d add to the stress

M ght or m ght not acconplish things
mentions as PROS (above)

Woul d require devel opnent of a

conprehensi ve plan, definition of
tinmeliness, and preparation of
reapplication and hiring guidelines

If we really want to ensure the best possible
staff, there seens to be no other option but

to have all

job classifications reapply for

their positions. This provides an excellent
opportunity to redraft or revise job
descriptions, as well as provide an
opportunity for everyone to apply for any
open position. Rewiting of job descriptions
may have to be done anyway before we
undertake the next cycle of performance

eval uations, to address inequities, etc.

Garcia testified discussions of these "pros and cons" conti nued

anong Stanton and the managers, "certainly in conjunction with

Human Resources," which was Gardner's office. Nei t her UPTE nor

the HX enpl oyees were apprised of these discussions.

The Cctober 7 cover neno also stated Garcia would draft a

separate neno to Gardner that week "regarding the group's

di scussions per the Senior Specialist and Specialist series.”

That menp to Gardner

is not in evidence, but it appears the

managers were recomendi ng or assuming the specialist positions

woul d be elim nated.

Nei t her UPTE nor the HX enpl oyees were

apprised of this recommendati on or assunption.
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On October 17, 1996, Gardner (wthout Stanton) net again
with Fried and | nchauspi: Sone managers had apparently told sone
enpl oyees that all CLTs would have to reapply for their jobs.
When asked if that was true, Gardner's answer was "we haven't
real ly made those decisions yet."

On Novenber 15, 1996, the three net again, with CLT Sally Jo
M chael (Mchael) also present. M chael asked if layoffs would
i nvol ve bunpi ng; Gardner said they would not. UPTE requested
another neeting with Stanton in January, after the holidays.

Meanwhi | e, the managers had nmade recommendati ons regarding
the supervisory structure of the new y-defined units. On
Decenber 9, 1996, a proposal for a new supervisory structure was
posted in the Departnent. Overall, the proposal called for an
i ncrease in the nunber of senior supervisors from7 to 11, a
decrease in the nunber of supervisors from85 to 1, an increase
in the nunber of senior specialists from12 to 15, and a decrease
in the nunber of specialists from13 to 0. The posted proposal
cane to Fried' s attention, who inforned Gardner that UPTE wanted
to discuss its inpact.

In m d-Decenber 1996, there was a series of neetings
i nvol ving Departnment and University managenent. Anong those
i nvol ved were Stanton, Gardner, sone of the unit nanagers,
Associate Director for Anbulatory Care Frances Ri dl ehoover
(R dl ehoover) and Associate Director for Human Resources Mark
Speare (Speare). Ridlehoover ultimately made the decision, with

Stanton's agreement, to issue layoff notices to all the
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enpl oyees. Ridlehoover did not testify, but Stanton expl ai ned
that the old adm nistrative units, which were also layoff units,
"did not divide nicely or did not transfer in toto to the new
units,” with the result that layoff by inverse order of seniority
within the old units "couldn't establish a reasonable starting
point . . . that would allowus to get to the newunits." She
acknow edged, however, that sone individual jobs changed only
mnimally.

Gardner also testified about the discussions that ultimately
led to the layoff decision. Like Stanton, she testified that if
the Departnent elimnated the |east senior people in the old
layoff units it "didn't necessarily have people who were
qualified in the new structure to performthe tasks." Having
enpl oyees apply only for new y-created "hybrid" positions m ght
not work either, because enployees who m ght qualify m ght not
apply. Gardner also testified about discussions of using
"special skills exenption letters” (as aut hori zed by PPSM Pol i cy
60), but she "imagined having to wite 143 of those letters and
we said, well, that's not going to work." Gardner testified
there was awareness that failure to use seniority m ght cause
sonme senior enployees to lose their jobs, but there was al so
awar eness that nost enployees in the Departnent were |ongtine
enpl oyees.

The layoff decision was nmade on Decenber 17, 1996. The next
day, Gardner drafted what becane the Decenber 19 neno to the

enpl oyees. Gardner testified nmanagenent decided to issue the
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meno before the holidays because "people tend to spend noney
[and] meke plans" around that tinme, and because postponing the
notice would "prolong the agony."

The norning of Decenber 19, 1996, before the nmeno was
finalized, Fried net briefly with Gardner. Fried was | eaving on
vacation that day or the next, and he so infornmed Gardner. Fried
asked what was happening; he renenbers Gardner saying there would
be sone decisions soon, but Gardner renenbers telling Fried there
would be a "letter" sonetine that day. Gardner did not reveal to
Fried the contents of the nenp; she testified she "didn't think
it was appropriate or necessary" to do so until the neno was
issued to the enployees. Gardner ultinmately faxed the nmeno to
Fried' s office four days later, on Decenber 23, 1996.

During their brief Decenmber 19 neeting, Fried and Gardner
tal ked about neeting again on or after January 10, 1997, after
Fried returned fromvacation. They also talked at |east
tentatively about Gardner neeting with |Inchauspi on Decenber 27,
1996, the bnly day during the two-week holiday period Gardner
woul d be avail able. Because of a failure of communication, that
meeting did not occur but was reschedul ed for January 2, 1997.

Meeting and D scussing in 1997

On January 2, 1997, Gardner met with Inchauspi, M chael and
(in Fried' s absence) UPTE organi zer Howard Ryan (Ryan), who asked
for a delay in the layoff and rehire process while neeting and
di scussing took place, and for nore information. (UPTE s

requests for information will be addressed separately in these
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findings of fact.) Gardner took the position there would be
plenty of tinme for neeting and di scussing before the layoffs
actually took effect in March. Ryan suggested any |ayoffs be
based on inverse order of seniority, and Gardner explained
probl enms she saw with that approach given the restructuring of
t he Departnent.

On January 16, 1997, Gardner and Stanton net with Fried,
| nchauspi and CLT Bhanu Bawal (Bawal). This was nine days after
the first layoff letters (to specialists, senior specialists,
supervi sors, and senior supervisors) were issued and just one day
before the new y-defined senior specialist and senior supervisor
positions were posted. UPTE again asked for a delay and for nore
information. There was tal k about sone alternative approaches,
but according to Fried UPTE could not make a proposal w thout
nmore information. Fried and | nchauspi renenber Gardner saying
many of the jobs had changed 20 percent, which was the
University's standard for reclassification. Gardner renenbers
saying she "didn't think the CLT job descriptions could neet the
20 percent test" but the senior specialist and senior supervisor
j ob descriptions did. (Gardner thought she said this at the
January 2 neeting, but it is her notes for the January 16 neeting
that first nention the 20 percent standard.)

Meanwhi | e, the managers continued to work on the supervisory
structure of the new y-defined units. On January 17, 1997, they
produced a new proposal calling for 14 senior supervisors, no

supervisors, 14 senior specialists, and no specialists.
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On January 28, 1997, Gardner and Stanton nmet with Fried,
| nchauspi, M chael, and three other enployees. This was just
three days before the layoff letters to CLTs were issued and ten
days before the new y-defined CLT positions were posted. UPTE
again asked for a delay and for nore information. UPTE raised a
nunber of questions about retirenent, which were ultimately
addressed by a letter to Fried on February 11, 1997, which was
| ater supplenented on March 3, 1997. There was also talk on
January 28 about the rehire selection process and criteria, about
the inpact on part-tinme enployees, about whether jobs were really
changing (with reference again to the 20 percent standard), about
the risk of retaliation against enployees who filed grievances,
and about the Departnent's financial situation. Wth regard to
the risk of retaliation in the rehire process, Gardner prom sed
to discuss the matter with the managers, and did so.

Meanwhi l e, the layoff and rehire process noved forward. The
managers finalized a generic job description for all CLTs, with
addenda for particular CLT jobs in particular units. Because the
job descriptions indicated a somewhat higher level of potenti al
responsibility for CLTs, the Universify ultimately approved an
expanded CLT salary range, raising the top of that range to what
had been the top of the specialist range. The managers sel ected
seni or supervi sors and seni or specialists for their units and
began interview ng CLT candi dat es.

On March 7, 1997, before the process was conpleted, Gardner

and Stanton nmet once again with Fried, I|nchauspi and Bawal. By
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this tine the charging parties had filed their unfair practice
charges and were seeking injunctive relief from PERB (ultimately
W t hout success). UPTE asked once again for a delay and for nore
i nformati on. Fried asked for an extension of tinme for enployees
to file grievances, in order to avoid the risk of retaliation
Gardner denied the request, but she said supervisors and nmanagers
woul d not be told who filed grievances. There was also talk
about training; Fried and Bawal renenber Gardner saying rehired
CLTs woul d be expected to do their jobs with a m ninumof further
training.

Gardner testified she and Stanton consulted with Associate
Directors Ridl ehoover and Speare about the neet and di scuss
sessions, and the four of them decided not to delay the |ayoff
and rehire process, as UPTE asked. Fried testified Gardner and
Stanton "kept repeating . . . that they would listen to us and
hear what we had to say," but "they heard what we had to say and
not hi ng changed. "

Requests_for | nformation

UPTE made nunerous and repeated oral and witten requests
for information. These findings of fact shall focus on the ten
requests alleged in the PERB conpl ai nt.

1. Current (old) job descriptions for senior supervisors,
supervi sors and seni or specialists. Fried first requested these
in aletter to Gardner dated Decenber 11, 1996. Gardner provided
these to Fried over two nonths |ater, during the week of

February 18, 1997.
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2. Current (old) job descriptions for CLTs. Fried first
requested these in a letter to Gardner dated January 13, 1997.
Gardner provided these over five weeks later, during the week of
February 18, 1997.

3. Nunber of enpl oyees who would | ose their jobs,

i ncluding the nunber of full-time equivalent (FTE) jobs |ost.
Fried first requested the nunber of enployees who "could |
possi bly" lose their jobs in his letter of Decenber 11, 1996, and
he requested the "projected" loss of FTE jobs in his letter of
January 13, 1997. Gardner provided the information in a letter
to Fried dated March 12, 1997, when the nunbers were finalized.
Gardner acknow edged sone of the information was avail able over a
nmonth earlier, on February 7, 1997, when the CLT positiohs wer e
posted. In a letter to Fried dated February 13, 1997, she said
"approximately 110 CLT vacanci es were posted."” Later, in the
March 12 letter, she indicated 131.6 career CLT positions would
be filled.

The University points out that on Decenber 9, 1996, the
proposal for a new supervisory structure had been posted. That
proposal had included, anong other things, a specific reduction
in the nunber of specialists, but it had not indicated whether
jobs would be lost or nerely reclassified. The proposal had not
addressed the nunber of CLT jobs at all.

4, Nanmes and job titles of all enployees. Fried requested
this information in a letter to Gardner dated January 22, 1997.

Gardner provided the information in a letter to Fried dated
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February 7, 1997. She had previously proVided the information on
a diskette on January 9, 1997.

5. Nunmber of supervisory staff. Fried requested this
information in his letter of January 22, 1997, and Gardner
effectively provided it in her letter of February 7, 1997, which
listed the supervisory staff along with the rest of the staff.
The supervisory structure proposal posted on Decenber 9, 1996,
had al so included the nunber of supervisory staff.

6. Adm ni strative directives regarding restructuring. In
his letter of January 13, 1997, Fried requested "[a]ny and al
directive[s] regarding the restructuring fromthe Director of the
Medi cal Center." Gardner testified she knew of no such
directives; she did not respond to the request.

7. Proposed application procedures. In his letter of
Decenber 11, 1996, Fried requested a "[c]opy of the application
procedure" for supervisory and specialist positions. In his
letter of January 13, 1997, he requested the sanme information for
CLT positions as well. At the neet and discuss sessions in
Jénuary 1997, Gardner verbally outlined the selection process,
and she outlined that process again in her letter of February 13,
1997. Gardner apparently never provided a "copy of the
application procedure", and there was no evi dence whet her such a
docunent exi sted.

The University points out the layoff letters thensel ves
announced infornﬁtional nmeetings on the preferential rehire

process, at which enployees woul d be asked "to specify the types
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of UCLA positions you are .interested in pursuing and to present a
current description of your job skills and qualifications.”

8. Proposed (new) job descriptions for senior supervisors
and sénior speci al i sts. Fried requested these "proposed" job
descriptions in his letter of Decenber 11, 1996. The job
descriptions were posted on January 17, 1997, and Gardner
provi ded what she thought were conplete job descriptions to Fried
at the sane tinme. Gardner |earned on January 28, 1997, the job
descriptions given Fried were inconplete, and she pronptly made
the m ssing parts available to Fried, who picked themup on
January 30, 1997.

The University points out these job descriptions were not
entirely finalized until just before they were posted. The
evi dence al so showed, however, that these job descriptions were
in various stages of drafting and approval in Cctober, Novenber
and Decenber of 1996.

9. Seniority lists for all enployees. Fried requested
"t he senfority of each enployee in each division" in his letter
of January 22, 1997. Under Policy 60 of the PPSM seniority is
calculated "by full-time-equivalent nonths (or hours) of
University service," excluding enploynent prior to a break in
service. In her letter of February 7, 1997, Gardner provi ded
just the hire dates for all enployees. On March 7, 1997, Fried
told Gardner he wanted actual seniority points, which she

provided in a letter dated March 28, 1997.
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The University maintained lists of hire dates but not of
seniority points, which required review by a personnel
specialist. Gardner testified she interpreted Fried s request as
one for hire dates; CLT Mchael testified UPTE had asked for
"hire dates" at the meet and di scuss session on January 16, 1997.
An enpl oyee rel ations nmanager testified hire dates are quicker to
get and generally give the same results.

10. Proposed (new) job descriptions for CLTs. Fried
requested this information in his letter of January 24, 1997.
These job descriptions were posted on February 7, 1997. (Gardner
made them available for Fried to pick up on February 14 or 18,
1997. These job descriptions were drafted in late January and
early February of 1997.

Rehi ri ng

There was relatively little evidence about the rehiring
process for senior supervisors and senior specialists, but
presumably the University followed the procedures outlined in the
meno of Decenber 19, 1996, and the layoff letters of January 7
1997. Enpl oyees were asked to attend neetings at which they were
to present a description of their qualifications and to specify
the positions they were interested in pursuing. There were then
to be two rounds of hiring. The first round was to be for
enpl oyees exercising preference for jobs at the sane salary |eve
or lower and the sane or |esser percentage of tine. In the

second round, any remaining vacancies were to be posted for open
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recruitment. The hope was to fill all these vacancies by the end
of January.

According to Gardner's letter of February 13, 1997, "[e]ach
section assenbled an interview panel” that included the section
manager, and each manager "utilized a generic questionnaire and
t hen added questions specific to the specialty area." Gardner
further stated that "witten notification will be provided to
t hose candi dates not selected for positions along with the
reason(s) for nonselection.”" Wen the process was concl uded,
some 35 enployees (nostly specialists) had not been rehired.

There was nore evidence about the rehiring process for CLTs.
Agai n, enployees were asked to attend neetings, present a
description of their qualifications, and specify their interests.
Bi nders of resunmes were circul ated anong the managers, who
determ ned whet her enployees net the mninmum qualifications they
had establ i shed.

Once again there were two rounds of interviews, a preference
round and an open round. Speci alists and ot her higher |eve
enpl oyees not yet rehired could qualify for the preference round,
along with the current CLTs. At sone point, candidates were
considered not only for career CLT positions but also for casua
CLT positions and for HLT positions.

Once again interview panels were assenbl ed, now incl uding
bot h managers and seni or supervisors. Each panel used its own
set of interview questions to evaluate not only rel evant

technical skills but also such things as interpersonal skills.
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After the interviews, panel nmenbers |ooked at personnel records,
i ncluding recent evaluations and attendance records.

Apparently none bf the interview panels gave any positive
consideration to length of service. The job descriptions they
used generally called for "recent" or "current" experience in
particul ar areas, so longtine enployees with a range of
experience that might not be "recent" or "current" enjoyed no
advantage. Also, the job descriptions sonetines called for
"recent" or "current" experience in nore than one area, even
t hough those areas had been in separate units. Longtine
enpl oyees who had remained in one unit thus m ght not neet the
qgqualifications.

As of April 3, 1997, sone 26 enployees (nmostly CLTs) had not
been rehired, sonme having chosen to retire. O the 43 enpl oyees
adversely affected (by layoff, denotion, or otherw se),

51 percent were UPTE nenbers, even though only 29 percent of the
220 HX enpl oyees in the Departnent were UPTE nenbers.

The conplaint (as anended during the hearing) alleges seven
UPTE nenbers in particular suffered retaliation during the rehire
-process, and their situations will be addressed individually in
these findings of fact. Not all UPTE activists were adversely
affected, however. Three of the five CLTs listed on the UPTE
letter of October 18, 1996, and five of the eight listed on the
UPTE |l etter of Novenber 4, 1996, were rehired as CLTs, i ncluding

| nchauspi, the UPTE steward.
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Henry_Hao

As previously stated, Hao was a specialist with 20 years of
service and a recent evaluation that his performance "Exceeds
Expectations.” He applied unsuccessfully for CLT positions in
three units: Brentwood, Hi gh Volune Testing and Special Testing.
He ultinmately accepted an HLT position.

Hao actually joined UPTE in January 1997, but he had been
active in the UPTE canpaign since July 1996. He believed H gh
Vol ume Testing manager Debra Cobb (Cobb) and Special Testing
manager Maggie McGnley (MGnley) were aware of his UPTE
activities because they saw himin the hallway talking to
| nchauspi, M chael and Bawal. On February 3, 1997, the Daily
Bruin (the canpus newspaper) published a picture of Hao standing
next to Inchauspi, along with an article about the |ayoffs and
UPTE' s opposition to them The article did not identify Hao as
--an UPTE supporter but did quote him as asking "when sonething
like this happens, what's the point of |oyalty?"

Brent wod manager Garcia testified Hao did not do as well in
the interview process as other candi dates, who had nore recent
rel evant experience. She also testified that she did not see the
Daily_Bruin article, that she |earned Hao was involved with UPTE
only after the interview, and that Hao's involvenent did not
affect the decision not to offer hima position. The Brentwood
unit did hire one of the CLTs listed on the UPTE letters of

Cct ober 18 and Novenber 4, 1996.
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Hi gh Vol une Testing manager Cobb testified Hao's interview
was "disappointing.” Hao's technical scores were barely
acceptable in hematol ogy and not acceptable in chemstry. Al so,
Cobb thought Hao's communication skills were not good, in that he
could be difficult to understand at tines. (The transcript of
Hao's hearing testinony |ends sone support to Cobb's concern.)

Cobb testified she was not aware of Hao's involvenent with
UPTE. She acknow edged she saw the Daily_Bruin article, but
testified it did not affect her consideration of Hao. She did
ultimately hire Hao as an HLT, partly because she thought he had
"good interbersonal skills and a willingness to learn." The High
Vol une Testing unit also hired one of the CLTs listed on the UPTE
letter of Novenber 4, 1996. .

Speci al Testing nmanager McG nley testified Hao was not
offered a job because other candi dates had nore experience and
better know edge. She also testified she was unaware of Hao's

UPTE activities. She acknow edged she saw the Daily_Bruin

article at sonme point but testified it did not affect her
consi deration of Hao. She did hire Inchauspi as a CLT, know ng
| nchauspi was an UPTE steward.

Sally_Jo M chael

As previously stated, Mchael participated in neet and
di scuss sessions in 1996 and 1997. She was also active in the
UPTE canpai gn and wore an UPTE button at work.

M chael was a CLT with 13 years of service. Her npbst recent

eval uation indicated "Good Performance” overall, but it also
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~indicated she "Does not neet standards" in the area of

"planning/tinme utilization" and was "borderline" in

"judgenent/deci sion making." On March 8, 1996, she was issued a
counseling meno with regard to "Job Know edge - |ndependent
Judgnent." She filed a grievance, which was settled with a

prom se that the neno would be withdrawn on July 1, 1997, and
woul d not be used in her next evaluation if her job know edge and
i ndependent judgnent were otherw se satisfactory.

At the tine of the layoffs, M chael was working 60 percent
of full-tine. She applied unsuccessfully for CLT and/or HLT
positions in four units: Brentwood, Hi gh Volunme Testing, Specia
Testing, and Qutreach Testing.

Brent wood manager Garcia testified Mchael was not
i ntervi ewed because she |acked the requisite recent experience.
Gércia acknow edged she becane aware at sone point of M chael's
~involvenent in UPTE, but she testified it was not a reason
M chael was not interviewed.

Hi gh Vol une Testing manager Cobb testified M chael was not
offered a job because she | acked recent experience and because of
the eval uation and counseling nmeno. Cobb also testified she was
unaware of M chael's involvenent with UPTE.

Speci al Testing manager MG nley testified Mchael was not
interviewed in the preference round for a 100 percent CLT
positi on because she was working only 60 percent of full-tine.

M chael was interviewed for a 60 percent casual CLT position,

however . MG nley testified Mchael was not offered the position
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because there was a better qualified candidate. MG nley had
reviewed M chael's personnel file and had seen the counseling
meno; she then talked to M chael's supervisors and | earned

M chael 's performance had i nproved. McG nl ey acknow edged she
was aware of M chael's involvenent in the neet and discuss
sessions, but she testified it was not a factor in the decision
not to offer Mchael a position.

Qutreach Testing manager Deborah Hangebrauk (Hangebrauk)
testified Mchael was not interviewed for a CLT position because
she | acked particul ar experience. Hangebr auk determ ned
M chael 's experience from her resune and from a tel ephone
conversation with her. At first Hangebrauk was not going to
interview M chael even for an HLT position, but M chael persuaded
her she had the experience for that position. Hangebrauk
testified that anong the 14 or 15 candidates interviewed for 2
HLT positions, there were others with nore recent experience than
M chael. She also testified she had concerns about M chael's
eval uation and was unaware of M chael's involvenment wth UPTE.
Ron Allin

Ron Allin (Alin) was a specialist with 21 years of service.
Allin was an UPTE nenber, was active in the UPTE canpai gn, and
had worn an UPTE button. He believed his supervisors were aware
of his UPTE nenbership by being "on the other side of the fence
in grievance procedures, anong other things." Allin applied
unsuccessfully for career CLT positions in three units:

Brent wood, Hi gh Vol une Testing, and Qutreach Testing. H's resune
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was reviewed in Special Testing, but he did not neet the nininun1
gqualifications. He was offered an HLT position but eventually-
decided to take a casual CLT position instead.

Brent wood manager Garcia testified Allin did reasonably well
in the interview but not as well as those who were offered career
CLT positions. Ch March 14, 1997, Garcia sent Allin a meno
stating he "nmet the m ninmum qualifications” but "nore qualified
preference applicants”" were selected. Allin testified Garcia had
previously told himhe was not mnimally qualified. Allin also
testified that when he asked "them specifically why he was not
selected "they wouldn't answer the question.”

Garcia testified she did not think she knew of Allin's
i nvol venent with UPTE until later. Also on the interview panel
was May Oa (Oa), Allin's supervisor. FromAllin's testinony,
it appears a may have been aware of Allin's involvenent wth |
UPTE. Oa did not testify, and it is not clear what her role in
the selection process nmay have been.

Garcia did, however, offer Allin an HLT position, which he
initially accepted but then rejected. Wen a casual CLT position
becane available, Garcia offered it to Allin, and he accepted it.

Hi gh Vol une Testing manager Cobb testified Allin was not
offered a CLT position because he |acked recent experience in the
relevant areas. She also testified Allin was not offered an HLT
position because of his limted experience and because Allin had
been offered an HLT position in the Brentwood unit. She al so

testified she was unaware of Allin's involvenent with UPTE.
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Qutreach Testing manager Hangebrauk testified she revi ewed
Allin's resune and determ ned he did not neet the m ninmm
qualifications in terns of relevant experience. She also
testified she was unaware of Allin's involvenment with UPTE.

Arnold Aquino

Arnol d Aquino (Agquino) was a CLT with 23 years of service.
Hi s nost recent eval uation indicated "Good performance” and
credited himwith being a "team | eader"” as well as a "team
pl ayer." One of the "goals and expectations"” for Aguino in the
next year was that he be "conscientious with verification of
m croscopic work and calling of panic val ues."

Aqui no was active in the UPTE canpaign. He attended an UPTE
meeting in January 1997; he believes his supervisor Ada Lopez
(Lopez) knew he was at the neeting because "she was | ooking for
us and sonebody told her.™ (Aqui no's belief appears-to be based
on hearsay, since he apparently was not present to hear someone
tell Lopez where he was.)

At the tinme of the layoffs, Aquino was working 80 percent of
full-time. He applied for CLT and HLT positions in three units:'
Hi gh Vol unme Testing, Special Testing and Qutreach Testing.

Hi gh Vol une Testing manager Cobb testified Aqui no was not
offered a CLT position for three reasons: (1) there were only
one or two 80 percent positions, (2) Aquino did not do
particularly wel | on the technical guestions in the interview,
and (3) there was "a history of custoner service issues" wth

Aqui no. Cobb had heard of two incidents in the last six nonths
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when Aquino had failed to help her staff. Senior supervisor
Denni s Sunseri (Sunseri), who was also on the interview panel,
was aware of another sihilar incident wwthin the last eight to
twel ve nonths. According to Aqui no, Cobb explained to himhe was
not sel ected because he was not a "teampl ayer,"” and Aqui no
understood this referred to yet another incident back in 1992 or
1993. Aqui no had not been counseled or witten up for any of

t hese incidents, however.

A "candi date review docunent” prepared by Cobb éppeared to
i ndi cate Aqui no would be hired for a casual position, but he was
not; this anomaly was not explained. Cobb testified she was
unawar e of Aquino's involvenent with UPTE. Aqui no's supervisor
Lopez, who was also on the interview panel, did not testify.

Speci al Testing manager McG nley testified Aqui no was not
interviewed in the preference round because he worked | ess than
100 percent of fuII-tine, and he was not interviewed in the open
round because he | acked the necessary experience, based on his
resune and on what he told her. She also testified she was
unaware of his involvenment with UPTE.

Qutreach Testing manager Hangebrauk testified Aquino
cancel ed two scheduled interviews for positions in the Med Pl aza
section and tried to set up a third only after those positions
were filled. Aquino was interviewed for positions in the Santa
Moni ca Hospital section, however, as one of about 50 candi dates
for 22 positions. Hangebrauk ultimtely informed Aqui no she had

"decided to select nore qualified applicants for these positions
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possessi ng .not only Hematol ogy and Chem stry experience, but

est abl i shed Bl ood Banki ng experience as well." Aquino
acknbmﬁedged he had no formal training in blood banking.
Hangebrauk also testified that she was concerned about the
reference to "verification of mcroscopic work and calling of
pani ¢ val ues” in Aquino's evaluation, and that when she checked
she was inforned there were sone undocunented problens with
Aqui no's work performance and accuracy. She also testified she
was unaware of Aquino's involvenent with UPTE

Bar bara Fr eed

Barbara Freed (Freed) was a CLT with 20 years of service.
She was active in the UPTE canpai gn, and her nanme was |listed on
the UPTE letters of October 18 and Novenber 4, 1996. She wore an
UPTE button at work, and she believed her supervisor knew she was

active-in UPTE. The Daily Bruin article of February 3, 1997,

mentioned her; it did not identify her as an UPTE supporter but
did quote her as describing the layoffs as "very cold."

Freed's last evaluation indicated "Good Perfornmance"
overall, but it also indicated she was not famliar wth al
procedures and was not an effective teacher. It also indicated
she shoul d inprove her productivity, punctuality, interpersona
skills, accountability and safety practices. She applied
unsuccessfully for CLT positions in three units: High Volune
Testing, Speci al Testing, and Qutreach Testing. She ultimtely

chose to retire in order to maintain her nedi cal benefits.
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Hi gh Vol une Testing nmanager Cobb testified Freed was not
sel ected because of Freed's last evaluation and because Cobb knew
Freed had been verbally counseled in recent nonths for
i nappropriate interaction with her cowrkers. Freed was inforned
of these reasons when she asked why she had not been sel ected.
Cobb testified she was unaware of Freed's involvenent wth UPTE,
al t hough she knew Fried had been quoted in the Daily_Bruin.

Speci al Testing manager McGnley testified Freed was the
| owest ranking candidate "just based on the interview questions
and her technical ability." MGnley sent Freed a nenop stating a
candidate "with nore applicable qualifications" was sel ected.
MG nley testified she was unaware of Freed' s involvenent with

~UPTE and had not really read the Daily_Bruin article.

Qutreach Testing nmanager Hangebrauk testified her review of
Freed's resune indicated Freed |acked recent chemstry
- experience. Hangebrauk sent Freed an e-mail nessage stating she
woul d not interview Freed for that reason. Hangebrauk testified
she was unaware of Freed' s involvenent wth UPTE.

Patricia Pal ner

Patricia Palmer (Palnmer) was a CLT with 21 years of
experience. She was active in the UPTE canpai gn and wore an UPTE
button at work. She believed her own and ot her supervisors were
aware of her involvenent w th UPTE.

Pal mer's last evaluation indicated "Good Performance"
overal l. It praised her interpersonal skills, and it stated her

attendance and punctuality were "w thin departnental
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expectations”, noting her total sick hours for the year were 96.0
and her total tardy hours were 1.3.

Pal mer applied unsuccessfully for a career CLT position in
Hi gh Volunme Testing. She also applied for a position in Qutreach
Testing, but she had to cancel the scheduled interview. Her
resume was reviewed in Special Testing, but she did not neet the
m ni mum qual i fications. She ultimately accepted a casual CLT
posi tion.

One of the interview questions for Hi gh Volume Testing
asked, "Who are your custoners?" The question was based on
"custoner service training" all enployees had been given. The
correct answer was supposed to be "Everyone." Pal mer had
received the training and knew what the correct answer was
supposed to be. Hi gh Volune Testing manager Cobb had been one of
the trainers, although she had not trained Pal ner.

For some reason, in the interview Pal mer chose to say that

only patients and physicians were her custonmers, that she "could
care | ess" about managenent, and that she would not do things
managenent asked if she felt they were imoral or unethical.
Cobb found this answer bizarre. She and the two other panelists
each gave Palnmer a score of 0 out of a possible 5 for the answer.
As a result, Palmer's total score for "custoner service skill"
was only 12 out of a possible 30. No one with such a score under
15 was sel ect ed.

After the interview, Cobb checked Pal ner's attendance

records for the previous ten nonths and found four or nore
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unschedul ed absences within a three-nonth period. Cobb believed
this was inconsistent with Departnment work rules, which required
review of absenteeismin excess of one occurrence per nonth for
three consecutive nonths. Palner's supervisor Lopez, who was on
the interview panel, told the ot her panel i sts she was unaware of
any mtigating circunstances with regard to Palner's attendance.
Lopez had not told Palner there was any attendance problem
however .

VWhen Pal ner was inforned she was not selected, she asked
seni or supervisor Sunseri, the third panelist, for the basis. He
told her candidates were judged on three things: their
interview, their last evaluation, and their attendance. Pal ner
recal l ed Sunseri told her she "failed all three." Sunseri
recalled he had only said her attendance was not acceptable and
her answer to the customer question was "upsetting." Palnmer then
spoke to Cobb; she renenbers Cobb telling her "none of them [her
interview, her evaluation or her attendance] were very good."
Pal mer sent Cobb an e-mail nessage, asking in part "to discuss ny
evaluation of last year that you said was not very good." Cobb
replied with a nessage stating she "did not recall telling you
that your evaluation was not good" but "did indicate that your
interview did not go well." Sunseri testified he regarded
Pal mer's eval uation as "good,".and Cobb's notes indicate she
regarded Palnmer's evaluation as "Al K"

Cobb ultimately offered Pal mer a casual CLT position, having

under st ood Pal mer preferred that over a career HLT position.
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Cobb testified she was unaware of Palner's involvenment with UPTE.
Sunseri did not testify whether he was aware; Lopez did not
testify at all.

Bhanu Bawal

As previously related, Bawal participated in neet and
di scuss sessions in 1997. She was also active in the UPTE
canpai gn and wore an UPTE button at work. She believed her own
and ot her supervisors were aware of her involvenent with UPTE.
She was a CLT with nine years of service. |

Bawal 's situation in this case is sonewhat different from
the other individual enployees in that it.is alleged she suffered
retaliation before as well as during the rehire process.
Specifically, it is alleged she was issued a disciplinary
reduction in salary on Decenber 23, 1996, because of grievances
and UPTE activities in 1996.

Bawal received a warning letter from supervisor Eileen
VWhal en (Whal en) on January 10, 1996. The letter criticized
Bawal 's "Interpersonal Relationships,” nentioning a co-worker who
had portrayed Bawal as "bossy" and "lording it over" her. Bawal
grieved the warning letter. On April 10, 1996, Bawal received an
eval uation signed by Whal en on March 25, 1996, and by senior
supervi sor Ana Reyes (Reyes) on April 2, 1996. Although the
eval uation indicated "Good Perfornmance" overall, it also stated
Bawal "Does not neet standards” in "Interpersonal Relationships”
and nentioned "Docunentation in Enployee's file.” Bawal also

grieved this evaluation.
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Meanwhil e, on April 1, 1996, UPTE requested a neet and
di scuss session on issues in the Toxicol ogy section where Bawal
wor ked. A session was held on May 15, 1996, and Bawal, Whal en
and Reyes were all present. On July 10, 1996, UPTE requested
anot her such session, and one was held later that nonth, wth
Bawal , Whal en and Reyes again present..

A third neet and di scuss session was held on Decenber 5,
1996. Bhanu and Reyes were present, but \Walen was not. One
issue at the session was the transition between shifts. Bawa
menti oned she had once worked |ate w thout overtinme conpensation,
when soneone on the next shift was late. After the session, |
Reyes went to Whal en and asked if she was aware of unconpensated
overtinme in her section; Walen said she was not.

Reyes and \Whal en then called Bawal into a neeting and asked

her about the overtinme incident. Bawal said it had happened two
years earlier. Bawal testified Wialen then said "you cannot go

to these neetings and say things like this which will look as if
we are not doing our job right." Walen denied she had been

critical of Bawal in this regard, and Reyes denied she and Wal en
were concerned that the overtine incident reflected badly on
them At sone point, Reyes or Walen sent an e-nmail nessage to
enpl oyees acknowl edging, "I have found out that one technol ogi st
stayed over on é Sat urday approx. 2 years ago." |

A few déys | ater Reyes sent Bawal an e-nail nessage about a
shi pnrent of paper towels Bawal had offered to put away on

Decenber 10, 1996. Reyes, who could only find two packages,
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asked Bawal, "Are we looking in the wong places?" Bawal
testified she interpreted this as her being "asked to justify
[the] disappearance of paper towels," and this caused her rea
concern. Bawal replied with an e-mail indicating the |ocations
of the towels.

On Decenber 23, 1996, Bawal received a notice of intent to
issue a disciplinary tenporary salary reduction, for a total of
three days salary over four weeks, due to "your continued
unsatisfactory interaction with your co-wrkers." The notice was
i ssued by Whalen with the approval of Reyes and nmanager MG nl ey.
The notice cited incidents on Decenber 9 and 11, 1996, as well as
the warning letter of January 10, 1996, and the eval uation of
April 10, 1996. Bawal had a right to respond to the notice, and
she did so, but Walen decided to proceed with the tenporary
sal ary reduction, which Bawal then grieved.

Bawal ' s grievances concerning the warning letter and the
evaluation ultimately went before an independent party revi ewer.
On March 27, 1997, the reviewer determned the warning letter
"l acked a sufficient factual base" and the performance eval uation
simlarly "lacks substantiation.” On April 21, 1997, the vice
provost accepted the reviewer's determ nations and ordered
renoval of the warning letter and partial deletion of the
evaluation. The vice provost also concluded that "[a]bsent the
prior discipline" the tenporary salary reduction "should nore
appropriately remain as a verbal counseling” and that Bawal

shoul d therefore be reinbursed.
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Before the vice provost's decision, . Bawal went through the
| ayof f and rehire process. She applied unsuccessfully for CLT
and/or HLT positions in four units: Brentwood, H gh Vol une
Testing, Special Testing and Qutreach Testing.

Brent wod nmanager Garcia testified Bawal was not granted an
interview because it appeared from her resune she |acked recent
experience on the instrunmentation used in Brentwood. Bawal was
sent an e-nmail nessagé drawi ng her attention to the requirenent
of recent experience. Garcia testified she was unaware at that
time of Bawal's involvenent with UPTE.

Hi gh Vol une Testing manager Cobb testified Bawal was not
selected as a CLT becaQse her license was limted to chem stry.
Bawal was licensed as a Cinical Chemst Scientist, while the
Hi gh Vol une Testing job description specified a dinica
Laboratory Scientist license, which is nore flexible. Cbbb
acknow edged one CLT with a |imted |license was selected "because
he had special expertise in donor testing and was our key person
on performng all the blood donor testing in the Unit," which was
"basically a full tine job for one individual."

Cobb testified Bawal was not selected as an HLT because of
the eval uation and other docunentation regardi ng her
i nterpersonal skills. Cobb also testified she was unaware of
Bawal ' s invol venent wth UPTE.

Speci al Testing nmanager McG nley testified Bawal was not
i ntervi ewed because of the evaluation, warning letter and

disciplinary action in Bawal's file. MG Nl ey was aware of these
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itens because she was Bawal 's manager and had approved the
disciplinary action. MGnley therefore felt Bawal did not neet
the job description requirenents for communication skills,

i nterpersonal skills, commtnent to custonmer service requirenments
(including "in-house and coworkers"), and ability to work as a

t eam nmenber

McG nl ey was aware Bawal 's grievances were pending. She
checked wi th Human Resources and was told not to interview Bawal .
Gardner testified docunents that are subject to grievances are
typically regarded as "live" and nay be considered in enploynent
decisions. MGnNley told Bawal why she was not interviewed.

McG nl ey acknow edged she was aware of Bawal's i nvol venent
in the neet and di scuss sessions but denied it was a factor in
her decision not to interview Bawal. MG nley |ater becane aware
Bawal had only a chemstry license, while the job description
specified a Cinical Laboratory Scientist license or a Cinica
Toxi col ogi st |icense.

Qutreach Testing nmanager Hangebrauk testified she
interviewed Bawal for an HLT position. After the interview,
whi ch went well, Hangebrauk reviewed Bawal 's personnel file. The
eval uation and ot her docunentation led her to believe Bawal had
problens with interpersonal relationships, and this |ed her not
to select Bawal. She inforned Bawal only that "nore qualified
applicants" had been selected. She testified she was unaware of

Bawal ' s i nvol venent with UPTE.
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On April 21, 1997, when the vice provost overturned the
adverse actions against Bawal , he further stated as foll ows:

During the immnent restructuring of the
Departnment of Pathol ogy and d i nical
Laboratory Medicine, | have been inforned
that Ms. Bawal was denied an interview for
any vacant CLT positions and was subsequently
laid off on March 31, 1997, based on the
adverse actions in her file. Once renoved,
Ms. Bawal should be given the opportunity to
interviewand, if qualified, should be
selected with preference for a vacant career
position in dinical Labs. This is to hereby
request that the Human Resources Depart nent
assist the hiring managers in the preference
sel ection process.

Based on the above, | expect these actions to
be concluded within thirty days.

On April 30, 1997, the University issued a list of current
job opportunities that included two Brentwood CLT positions, one
career and one casual. Bawal expressed interest in the career
position, but she got a nessage back that she did not neet the
m ni mum qualifications. She wote a letter to the vice provost,
and she then got a call telling her the job did not exist. Allin
ended up getting the casual position in Brentwood, but Bawal did

not get a position.

| SSUES
1. Did the University fail to neet and discuss in good
faith?
2. Did the University retaliate against charging parties

collectively, by laying all of themoff?
3. Did the University retaliate against charging parties

individually during the rehire process?
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4. Did the University retaliate against charging party

Bawal in particular?

CONCLUSI ONS OF LAW

Meet and Di scuss Qbligation

HEERA section 3565 gives higher education enployees the
right "to form join and participate in the activities of
enpl oyee orgahizations of their own choosing for the purpose of
representation on all matters of enployer-enployee relations.”
HEERA section 3567 gives "[a]ny enployee or group of enployees”
the right "ei t her i ndividually or through a representative of
their own choosing"” to "present grievances to the enployer and
have such grievances adjusted.” An enployer's interference with
t hese or other enployee rights violates HEERA section 3571(a).

In Regents_of University of California v. Public Enploynent
Rel ations Bd. (1985) 168 Cal . App.3d 937, 945 [214 Cal .Rptr. 698],

the court held HEERA section 3565 neant enployees had a right to
be represented by a nonexclusive representative, in the absence
of a certified exclusive representative. The court further held
an enpl oyer therefore "notifies individual enployees of proposed
changes in enploynent conditions and, if the enpl oyee chooses to
have his or her union neet with the enployer to discuss the
changes, such neetings are held upon request.” (lbid.) Such
nmeetings may be called neet and di scuss sessions.

An enployer's duty to neet and discuss wth a nonexcl usive
representative is different fromits duty to nmeet and confer wth

an exclusive representative under HEERA section 3570. Unlike
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meeting and conferring, neeting and di scussing need not continue

until agreenent or inpasse. (Regents of the University of

California (1990) PERB Decision No. 829-H ) Under sone

circunstances, it nmay be enough for the nonexclusive
representative to have an opportunity to present its alternatives
and the rationale therefore to sonmeone with authority to respond.
(1bid.)

Whet her an enpl oyer has satisfied its neet and discuss
obligation is determ ned on a case-by-case basis. (lbid.) Three
t ouchst ones have been recogni zed, however: (1) notice before the
enpl oyer's decision is final or inplenented, (2) reasonable tine
and opportunity. for nmeeting and di scussing, between the notice
and the final decision or inplenentation, and (3) good faith
conduct in listening to and considering proposals. (Regent s of
the University of California) (1990) PERB Decision No. 842-H).

PERB has not specifically discussed the role of information
in the neet and discuss process. PERB has |ong recogni zed that
in meeting and conferring an exclusive representative has a right

to request and receive relevant information. (Trustees of the

California State University (1987) PERB Decision No. 613-H ) An

enployer's failure or refusal to provide such information is
enough in itself to violate the duty to neet and confer. {bid.)

In the context of grievance processi ng, PERB has recogni zed
a nonexclusive representative also has a right to rel evant

i nformati on. In Santa Monica Comunity College District (1979)

PERB Deci sion No. 103 (Santa Monica), PERB stated as foll ows:
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A nonexcl usive representative's right .to
present grievances woul d be neaningless if
the enpl oyer were under no duty to provide
information it possesses and which is

rel evant to the eval uation and/or processing
of the grievance. Accordingly, a necessary
corollary to the duty of the enployer to
engage in such grievance resolution is the
duty to furnish information necessary for the
nonexcl usi ve representative to provide
effective representation. .

Al though this case arose under the Educational Enploynent
Rel ati ons Act (EERA)? and in the grievance context, its rationale
al so applies to the neet and di scuss process under HEERA.

In Santa Monica, PERB was interpreting the specific
statutory right of a nonexclusive representative to represent
enpl oyees under EERA section 3543.1. HEERA does not give that
specific statutory right to a nonexcl usive representative, but,
as noted above, it does give enployees the right to be
represented by a nonexclusive representative, both in the
.grievance process and in the neef and di scuss process. \hatever
the context, the right of representation nust be neani ngful, and
the representation nust have an opportunity to be effective. I n

Santa'anical PERB hel d a nmeaningful right to effective

representation necessarily inposes on an enployer a duty to
provi de relevant information. A meaningful right of
representation in the neet and di scuss process therefore
simlarly inposes a duty to provide information relevant to that
pr ocess. It seens appropriate to regard this duty as related to

t he second touchstone of good faith meeting and di scussi ng:

EERA is codified at section 3540 and foll owi ng.
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reasonable tine and opportunity for neeting and discussing,
bet ween notice and final decision or inplenentation.
HEERA section 3562(q)(1l) states the scope of representation

for enployees of the University shall not include:

Consi deration of the nmerits, necessity, or

organi zation of any service, activity, or

program established by |aw or resolution of

the regents or the directors, except for the

terns and conditions of enploynent of

enpl oyees who may be affected thereby.
In the present case, therefore, the University did not have a
duty to neet and discuss in thenselves the decisions about the
organi zation of the Departnment and the nunber of enployees needed

by the reorgani zed Departnent. (O. Newman-Crows Landing Unified

School District (1982) PERB Decision No. 223.) The University

did have a duty, however, to neet and discuss the effects of
t hose deci sions on enpl oyees, including, nost crucially, how

enpl oyees woul d be selected for layoff. (CG. Healdsburg Union
High School District (1984) PERB Decision No. 375.)

Wth regard to the first and third touchstones, the
Uni versity's conduct |ooks |ike good faith neeting and
di scussing. The University did give enployees notice at a tine
when the University's decision was apparently not yet final or
i npl enented. The neno of Decenber 19, 1996, infornmed enpl oyees
as to the "the direction we [of the University] intend to take"
and what "woul d" happen. The neno did not describe a foregone
conclusion or an acconplished fact.

Wth regard to the third touphstone, the University was
apparently prepared to listen to and consider UPTE s proposals.
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According to Gardner's undi sputed testinony, she and Stanton
consulted with other top managenment about the neet and di scuss
sessi ons. Fried acknow edged Gardner and Stanton said "that they
would listen" and in fact "heard what we had to say." Fried
further testified that "nothing changed,” but an enployer's

deci sion not to change a proposed action does not show bad faith
in neeting and discussing.

It is the second touchstone that is crucial in this case:
whet her there was reasonable tine and opportunity for neeting and
di scussi ng, between notice and final decision or inplenentation
The University has taken the position there was plenty of tine
for meeting and di scussing between Decenber 1996, when notice was
gi ven, and March 1997, when the |ayoffs were effective. Wth
regard to neeting and discussing the after-effects of the layoffs
(for exanple, their effect on the workl oad of the renaining
enpl oyees), the University's position seens reasonabl e.

Not all the negotiable effects of the layoffs were after-
effects, however. As stated above, one of the nost crucial
effects was how enpl oyees woul d be selected for |ayoff. The
University's decision was that all enployees would be subject to
l ayof f unl ess they successfully conpeted for the new y-defined
positions. The University acted to inplenent that decision when
it issued layoff letters to all enployees and posted the
positions for which they had to conpete. For specialists and

senior specialists, those actions took place on January 7 and 17,
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1997. For CLTs, those actions took place on January 31 and
February 7, 1997.

Once the University had issued the |ayoff letters and posted
the positions, the University had commtted its resources to the
| ayof f and rehire process. Fromthat point on, University
managers needed to focus on conpleting the nassive project, and
enpl oyees needed to focus either on getting rehired or on
devel oping their other alternatives (such as retirenent). Under
these circunstances, the tine and opportunity for neani ngfu
nmeeting and di scussi ng about how enpl oyees woul d be selected for
| ayof f was past.' In fact, no neet and di scuss sessions did take
pl ace for a nonth once the new y-defined CLT positions were
post ed.

The tinme between the notice of Decenmber 19, 1996, and the
layoff letters and postings was short. This was especially true
with regard to the specialists, for whom|layoff letters were
i ssued on January 7, 1997, just 19 days after notice, and for
whom posi ti ons were posted on January 17, 1997, just 29 days
after notice. This anount of time was short even by Gardner's
-own standards, as she typically gave UPTE and enpl oyees 30 days
notice prior to inplenenting a change.

Wth regard to the CLTs, the tine was sonewhat |onger: 42
days before the layoff letters, and 49 days before the postings.
Various factors, however, limted even this |onger period of tine

as an opportunity for neaningful neeting and di scussing.
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An obvious factor was the holiday period at the end of 1996
and the beginning.of 1997. Gardner was available for neeting and
"di scussing only one day (Decenber 27) in the two-week holiday
period. Fried was apparently not'available until January 10,
1997. Predictably, a nunber of the affected enpl oyees would al so
‘be unavailable for at |east sonme of the holiday period. In fact,
no neeting and di scussing took place until January 2, 1997.

Anot her factor was the magnitude of what the University was
proposing to do. The University was not nerely proposing to
| ayof f some junior enployees, or to change an ordinary working
condition; the University was proposing to put at risk the
careers of an entire Departnent of enployees. A proposal of this
magni tude requires nore tinme for meaningful discussion. In fact,
Uni versity managenent apparently continued to discuss the
proposal internally for nore than two nonths after the Cctober 7
-"pros and cons" docunent said there seened to be "no other
option."

A related factor was the el enent of surprise. The affected
enployeeé had reason to suspect the reorganization mght result
in sone layoffs. They also had reason to know their managers had
conpeted for new y-defined positions in the sunmrer of 1996. They
had no reason to suspect, however, that a simlar procedure m ght
apply to them The PPSM which did not cover managers, provided
for layoff based on seniority, and it apparently had never been
interpreted as authorizing the University to layoff all the

enpl oyees in a departnent and nmake them reapply for enpl oynent
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wi thout regard for seniority. At the nmeet and di scuss session of
August 19, 1996, when the University reported on the sel ection of
managers, Gardner said any layoffs would be "by the book" (the
PSSM) and woul d involve "review of seniority."” Gardner
apparently never corrected the inpression that |ayoffs would be
based on seniority until the Decenber 19 meno indicated
otherwi se. Thus, as far as UPTE and the enpl oyees were
concerned, the layoff and rehire procedure in the Decenber 19
meno cane out of nomhére. They had no reason to be prepared to
di scuss such a proposal, and they would need sone tine to
understand it and respond to it.

Anot her factor was lack of information. As noted above,
PERB has held a nmeaningful right to effective representation
includes a right to relevant information. Although in sone cases
the University was reasonably responsive to UPTE S requests for
~information, in other cases it was not. For exanple, Fried first
requested the current (old) job descriptions for senior
speci al i sts on Decenber 11, 1996 (even before the Decenber 19
menmo) . Gardner was sufficiently famliar with these job
descriptions that at the neet and di scuss session on January 16,
1997, she could represent they were changing 20 percent. Gardner
did not actually provide these job descriptions until the week of
February 18, 1997, however. This was over two nonths after the
initial request, at least six weeks after the University issued
| ayoff letters to all senior specialists (on January 27, 1997),

and over a nonth after the new y-defined senior specialist
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positions were posted (on January 17, 1997). Thus, by the tine
the information was provided, it had lost its value for

meani ngf ul nmeeting and di scussing about how senior specialists
woul d be selected for |ayoff.

Simlarly, Fried requested the current (old) CLT job
descriptions on January 13, 1997. Gardner provided these job
descriptions the week of February 18, 1997, over five weeks after
the request, over two weeks after the University issued |ayoff
letters to all CLTs (on January 31, 1998), and over ten days
after the newl y-defined CLT positions were posted (on February 7,
1997). Again, the information had lost its value for neaningful
meeting and di scussing.

In nmeeting and discussing the effects of layoffs, few itens
of information could be nore relevant and necessary than the
nunber of possible layoffs. Fried began seeking this information
on Decenber 11, 1996, when he asked how many enpl oyees "coul d
possi bly" lose their jobs. On January 13, 1997, Fried followed
up by requesting the "projected" |oss of FTE jobs. Gardner did
not provide the information until March 12, 1997, over three
nonths after the first request and alnost 2 nonths after the
second.® Gardner provided this information only when the nunbers
were finalized, even though the requests clearly asked for
possi bl e or projected nunbers. | do not believe the University

entered the layoff and rehire process w thout sonme know edge of

3Gardner did provide sone information on February 13, 1997,
when she said "approxinmately 110 CLT vacanci es were posted.”
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t he possible or projected nunber of jobs to be lost; the
University did not denonstrate why it could not share that
know edge with UPTE.

The University seens to have acted on the view that it maé
obliged to provide requested information only when the
information was final, even if the information had lost its val ue
for meani ngful meeting and discussing by the tine it was final.
Thus, for exanple, Fried requested "proposed” job descriptions
for senior specialists on Decenber 11, 1997, but Gardner did not
provi de these job descriptions until over five weeks later, on
January 17, 1997, when they were finalized and posted.* The
evi dence showed these descriptions were in various stages of
drafting and approval in October, Novenber and Decenber of 1996.
Fried had requested "proposed" job descriptions, not final ones,
and the University did not denonstrate why it could not have
provi ded UPTE with the job descriptions that were being proposed,
‘before they were final.

| conclude that in the present case the University failed to
satisfy its obligation to neet and discuss in good faith. The
University failed to provide reasonable tinme for neeting and
di scussing before inplenenting its very significant and
surprising layoff and rehire program The University also failed
to provide reasonable opportunity for neeting and di scussing, by

failing to provide relevant requested information before

“Actual |y, Gardner provided UPTE with inconplete job
descriptions, until the m stake was caught and corrected at the
end of January.
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i npl ementation. The University's conduct interfered with the
right of enployees to be represented, in violation of HEERA
section 3571 (a) .°

Retaliatory Layoff

In order to prevail on a retaliatory adverse action charge,
a charging party nust establish an enpl oyee was engaged in
protected activity, the activities were known to the enpl oyer,
and the enployer took adverse action because of the activity.
(Novato Unified School District (1982) PERB Decision No. 210
(Novato).) Unlawful notivation is essential to a charging
party's case. In the absence of direct evidence, an inference of
unl awful notivation may be drawn fromthe record as a whole, as

supported by circunstantial evidence. (Carlsbad Unified School

District (1979) PERB Decision No. 89.) FromNovato and a nunber
of cases followng it, any of a host of circunstances may justify
an inference of unlawful notivation on the part of the enployer.
Such circunstances include: the timng of the adverse action in
relation to the exercise of the protected activity (North
Sacranment o School District (1982) PERB Decision No. 264); the
enpl oyer's disparate treatnent of the enployee (State_ of

California (Departnment of Transportation) (1984) PERB Deci sion

®The conplaint also alleges the University denied UPTE s
rights, in violation of HEERA section 3571(b). In Regents of the
University of California v. Public Enploynent Relations Bd.,
Supra, 168 Cal.App.3d 937, 945, the court held a nonexcl usive
representative's rights to represent are derivative, not
i ndependent. Since then, PERB has not found that a failure to
meet and di scuss vi ol ated HEERA section 3571(Db). | see no
particular reason to do so in the present case.
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No. 459-S); departure fromestablished procedures or standards

(Santa G ara Unified School District (1979) PERB Deci sion No.

104); inconsistent or contradictory justification for its actions

(State of California (Departnent of Parks and Recreation) (1983)

PERB Deci sion No. 328-S); or enployer aninosity toward union

activists (Qupertino Union Elenentary_School District (1986) PERB

Deci sion No. 572 (Cupertino)).

In the present case, the conplaint alleges the University
retaliated against charging parties collectively, by laying al
of themoff, along with the rest of the Departnent. Such an
all egation is not unprecedented or inherently inplausible. In
Cupertino, PERB found a prima facie case of retaliation in
al l egations that an enployer inplenented a layoff targeting a
particul ar departnent because of a high nunber of union activists
in the departnment. In such a case, the burden is still on a
charging party to establish all the elenents of retaliation,
including an inference of unlawful notivation.

In the present case, charging parties have established sone
elements of a prima facie case. Charging parties engaged in
protected activities, including the UPTE canpaign, and University
managenent had at | east general know edge of the activities. The
| ayoffs occurred in the mdst of the UPTE canpai gn and departed
fromthe established PPSM procedures of layoff by seniority.

| nonet hel ess concl ude chargi ng parties have not established
an inference, on the record as a whole, that the layoffs were

unlawful ly notivated. Unlike the allegations in Cupertino, the
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evi dence here did not show a particularly antagonistic
rel ati onshi p bet ween managenent and the enpl oyees’
representative. There had been issues and di sputes between the
Uni versity and UPTEf but it appears both sides had addressed them
in a professional manner. There was no evidence the University
showed aninosity toward union activismin general or toward the
UPTE canpaign in particular.

Furthernore, the layoffs in the present case, unlike the
| ayoffs alleged in Cupertino, were not well-suited to a
retaliatory purpose. In Cupertino it was alleged the effect of

the layoff was "to conpletely lay off, out the door, virtually

every Facilities nmenber of the Union/District Personnel Commttee
[enphasis in the original]" as well as several other union
activists. In the present case, no union activists were
necessarily "out the door" because of the |ayoffs, because they
all had at least a theoretical opportunity to be rehired into the
new y-defined positions. |In fact, the great majority of |aid-off
enpl oyees, including the great mgjority of UPTE nenbers, were
rehired without |oss of status.

The layoff and rehire process involved an extraordi nary
amount of effort for University nmanagenent, as well as an
extraordi nary amount of trauma for enployees. The University
coul d have anticipatéd that the effort and trauma would result in
enpl oyees negl ecti ng or abandoning the UPTE canpaign. The
University could al so have anticipated, however, that the effort

and trauma would result in enployees seeing the UPTE canpai gn as
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an absol utely necessary neans of protecting thenselves in the
future. On the record as a whole, | do not find sufficient basis
for inferring that the University sought either result, or that
the Departnent-w de |ayoffs were otherwi se unlawfully notivated.

Retaliatory Failure to Rehire

Charging parties point out that of the 43 enpl oyees
adversely affected by the layoff and rehire process (as of
April 3, 1997), 51 percent were UPTE nenbers, although only
29 percent of the 220 HX enployees in the Departnent were UPTE
menbers. To UPTE these figures are cause for concern. The
guestion is whether they are legally relevant.

If statistically significant, these figures would be legally
relevant in a discrimnation case based on an adverse i npact
theory. This is not such a case, however, because adverse i npact
is not a recognized theory in HEERA discrimnation law. On the
contrary, as noted above, actual unlawful notivation is essenti al
in a HEERA di scrim nation case.

If statistically significant, the figures m ght also be
legally relevant if all the rehire decisions had been nmade by one
deci si onmaker (either an individual or a group). One mght then
have a basis to infer the one decisionmaker had an anti-union
bias (in the absence of other explanations for the figures). In
the present case, however, the evidence showed no single
deci si onmaker, but rather separate deci sionmakers nmaki ng separate

deci sions for each unit. There are no figures in evidence
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sufficient to support an inference of bias on the part of any of
t hose separate deci si onmakers.

There thus seens to be no real alternative to |ooking at the
i ndividual rehiring decisions for evidence of unlawful
notivation. The findings of fact cover over 20 separate rehiring
decisions affecting 7 separate enpl oyees. (See pages 28 to 45
above.) Wthout restating those findings, let it suffice to say
that in no instance does the circunstantial evidence justify an
i nference of unlawful notivation. Sonme reasons for the rehiring
deci sions nay seempetty or unfair, and sone nay not have been
wel | -communi cated to the enpl oyees, but they do not appear
pretextual. The managers who ran the rehire process testified
credibly that they had only Iimted know edge of i ndividual
enpl oyees' UPTE invol venent and that any such know edge did not
affect the decisions. On the record as a whole, | do not find
sufficient basis for inferring otherw se.
Retaliation Agajnst Bawal

As noted above, Bawal's situation in this case is unique, in
that it is alleged she suffered retaliation before as well as
duri ng the rehire process. It appears her opportunity to be
rehired was adversely affected by her earlief di sciplinary
reduction in salary. If the reduction was tainted by
retaliation, as alleged, so was the failure to rehire her.

Bawal did engage in protected'activities in 1996: she filed
at least two grievances and participated in at |east three neet

and di scuss sessions. These protected activities were known to
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her supervisors and manager (Wualen, Reyes and McG nley), and
these three were involved in issuing the allegedly retaliatéry
sal ary reduction notice of Decenber 23, 1996. Bawal testified
that at a neeting earlier in the nonth Whalen had told her "you
cannot go to these [neet and di scuss] neetings and say things
like this [about unconpensated overtine] which will look as if we
[ Wal en and Reyes] are not doing our job right." If credited,
this testinmony would support an inference that Whal en and Reyes
were hostile to Bawal's activismin the neet and discuss

sessi ons.

VWhal en denied criticizing Bawal's activism however, and
Reyes deni ed she and Whal en were concerned the overtinme incident
reflected badly on them Reyes's testinony is supported by the
e-mai|l message she or Walen sent to enpl oyees acknow edgi ng the
overtine incident. A supervisor trying to hush up a problem
woul d seemunlikely to send out such a nessage.

Bawal seens to have been particularly sensitive to any
perceived hint of criticism That sanme nonth, when Reyes sent
Bawal a nessage aski ng whet her she (Reyes) was "looking in the
wong pl aces" for paper towels, Bawal was concerned that she
(Bawal ) was being "asked to justify [the] disappearance of paper
towels.” This seens an overreaction and a m sinterpretation.
Wth regard to both the paper towels and the overtine incident,
Bawal may have subjectively believed she was being criticized
when obj ectively she was not being criticized. | credit Bawal's

testi nony about the Decenber neeting as evidence of what Bawal
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bel i eved when she was questioned about the overtinme incident, but
| also credit the testinony of Wal en and Reyes that they did not
in fact express hostility towards Bawal's activism

The University's vice provost concluded the salary reduction
was i nappropriate, and should have remai ned a verbal counseling,
because the earlier warning letter and eval uation | acked
sufficient substantiation. |In the absence of evidence that the
sal ary reduction was otherw se inappropriate, the question
beconmes whether the insufficiently substantiated warning letter
and eval uation were due to retaliation. |If they were tainted by
retaliation, then so was the salary reduction, and ultimtely so
was the failure to rehire.

As to the warning letter, there is no prima facie show ng of
retaliation, because there is no evidence of prior protected
activity by Bawal. The warning letter was issued on January 10,
1996, before any of the protected activity that is'in evi dence.
What ever reasons led to the insufficiently substantiated warning
letter, they could not have included protected activity that was
yet to occur.

The eval uation was issued to Bamal on April 10, 1996. By
t hen, Bawal had engaged in sone protected activity: she had
grieved the warning letter. She had not yet, however,
participated in a neet and discuss session, and there is no

evi dence Whal en or Reyes knew she woul d do so.°®

®'n fact, Whalen signed the evaluation on March 25, 1996,
whil e UPTE did not even request a neet and di scuss session on
Toxi col ogy section issues until April 1, 1996.
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There is no particular evidence that Bawal's grievance about
t he marning letter played a role in her evaluation. On the
contrary, it seens nore reasonable to suppose that the reasons
which led to the warning letter itself (insufficiently
substantiated though it was) also led to the evaluation. Since
those reasons predated the protected activity, they presumably
may have continued independent of the protected activity. On the
record as a whole, | do not find sufficient basis to infer
unl awful notivation in Bawal's evaluation, or in her salary
reduction, or ultimtely in the failure to rehire her.
REMEDY
HEERA section 3563.3 gives PERB:
. the power to issue a decision and order

dlrectlng an offending party to cease and

desist fromthe unfair practice and to take

such affirmative action, including, but not

limted to, the reinstatenent of enployees

with or wthout back pay, as will effectuate
the policies of this chapter [HEERA].

In the present case, the University has been found to have

vi ol at ed HEERA section 3571(a) by interfering with the right of
enpl oyees to be represented on matters within the scope of
representation. It is therefore appropriate to direct the
University to cease and desist from such conduct.

Charging parties argue it is also appropriate to direct the
University to reinstate with backpay all charging parties
adversely affected by the layoff and rehire process. Such a
remedy woul d seem appropriate if the adverse effects had been

shown to be the result of retaliation. Such a renedy m ght also
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be appropriate if the adverse effects were the result of a
uni l ateral change. where there was a duty to neet and confer with

an exclusive representative. 1In California State Enployees'

Association v. Public Enploynent Relations Bd. (1996) 51

Cal . App. 4th 923, 946 [59 Cal .Rptr.2d 488], the court stated in
part:

Restoration of the status quo is the
normal remedy for a unilateral change in
wor ki ng conditions or ternms of enploynent
wi t hout perm tting bargai ning nmenbers’
excl usive representative an opportunity to
nmeet and confer over the decision and its
ef fects. (See, e.g., _Qakland Unified School
Dist. v. Public Enploynent Relations Bd.
(1981) 120 Cal . App. 3d 1007, 1014-1015 [175
Cal . Rptr. 105].) This is usually
acconplished by requiring the enployer to
rescind the unilateral change and to make
enpl oyees "whole" from |l osses suffered as a
result of the unlawful unilateral change.

In the present case, however, retaliation has not been shown, and
there was no duty to neet and confer, because there was not yet
an exclusive representative.

In Regents of the University of California, supra, PERB

Deci sion No. 842-H PERB declined to order backpay "where the
entitlement thereto is speculative." PERB noted the outconme of a
meet and di scuss process is particularly speculative, given there
is no requirement the parties reach agreenent or continue to neet
until inpasse. In the present case, it would be speculative to
concl ude the adverse effects on charging parties would not have
occurred at all if the University had satisfied its neet and

di scuss obligation.
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It does not seén1specu|ative, however, to conclude the
adverse effects woul d not have occurred so soon if the University
had satisfied its neet and di scuss obligation. | have al ready
concluded the University failed to provide reasonable tinme for
nmeeting and di scussing before inplenenting its layoff and rehire
program Wth regard to the specialists, the University provided
alnost no tine, issuing the layoff letters only 19 days after
notice that all specialists would be laid off, with the two-week
hol i day period occupying alnost all of those 19 days.

Faced with a very significant and surprising devel opnent,
and with full information slow in comng, UPTE asked that the
whol e process be del ayed by as nuch as 120 days. A delay of that
| ength seens nore than woul d be reasonably requfred to conplete a
meet and di scuss process. | conclude, however, that in the |
ci rcunstances of the present case an additional 30 days was
reasonably required.

| note Gardner typically gave 30 days notice prior to
i npl enenting a change. Had she given an additional 30 days
notice of the layoff and rehire program there m ght have beén a
meani ngful opportunity for neeting and discussing before the
| ayoff letters were issued to the specialists, notwthstandi ng
t he two-week holiday period.

| also note the University gave enpl oyees 60 days i ndividua
notice of their layoffs, rather than the mninmum 30 days
specified in the PPSM This additional 30 days did increase the

time and opportunity for neeting and discussing the after-effects
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of the layoffs, but it did not increase the tine and opportunity
for neeting and di scussing how enpl oyees would be selected for
| ayoff, before the layoff and rehire process was already
underway. An additional 30 days before the layoff letters and
position postings could have provided such an opportunity.

| also note University managenent apparently continued to
di scuss the layoff and rehire programinternally for nore than 60
days after the Cctober 7 "pros and cons" docunent said there
seened to be "no other option." An additional 30 days notice
coul d have given UPTE a real opportunity to join the discussion
wi th options and argunents of its own.

| therefore find it appropriate to order the University to
.nake charging parties "whole" with backpay as if the layoff and
rehire process had occurred 30 days later than it did, and the
| ayoffs had therefore been effective 30 days later than they'
were. Charging parties who were actually laid off, or who
retired rather than be laid off, shall receive 30 days backpay.
Chargi ng parties who were reduced to | ower paying positions shal
receive 30 days backpay for the difference in pay. Charging
parties who were reduced to casual (limted-ternm positions shall
recei ve backpay as if the casual positions began 30 days | ater
and therefore ended 30 days later. Charging parties shall
receive this backpay with interest at the rate of 7 percent per

annum (Regents of the University_of California (1997) PERB

Deci sion No. 1188-H.)
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At the beginning of the hearing in this matter,
Adm ni strative Law Judge Thomas ruled that charging parties
i ncluded 65 UPTE nenbers, all in the HX unit and enpl oyed by the
Departnent, who were identified in the unfair practice charges
filed on February 10, 1997. | see no reason to disturb t hat
ruling. The evidence showed 22 of these charging parties were
adversely affected by the layoff and rehire process; these 22 are
the charging parties who shall receive backpay as descri bed
above.

It is also appropriate to direct the University to post a
notice incorporating the terns of the order in this case.
Posting of such a notice, signed by an authorized agent of the
University, wll provide enployees with notice the University has
~acted in an unlawful manner, is being required to cease and
desist fromthis activity and take affirmative renedi al actions,
and will conmply with the order. It effectuates the purposes of
HEERA t hat enpl oyees be inforned both of the resolution of this
controversy and of the University's readiness to conply with the

ordered renedy. (Placerville Union School District (1978) PERB

Deci sion No. 69.)
PROPOSED ORDER

Based upon the foregoing findings of fact and concl usi ons of
| aw, and upon the entire record in this matter, it is found the
Regents of the University of California (University) violated the
Hi gher Educati on Enpl oyer- Enpl oyee Rel ations Act (HEERA or Act),
Governnent Code section 3571(a) by interfering with the right of
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enpl oyees to be represented on matters within the scope of
representation, by failing to provide reasonable tine and
opportunity for neeting and discussing a layoff and rehire
program

Pursuant to HEERA section 3563.3, it is hereby ORDERED t hat
the University, its governing board and its representatives
shal | :

A CEASE AND DESI ST FROM

Interfering with the rights of enployees to be

represented on matters within the scope of representation.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CI ES OF THE ACT:

1. Make "whol e" charging parties advérsely af fect ed
by the layoff and rehire process by paying them backpay as if the
| ayof f and rehire process had occurred 30 days later than it did.
Charging parties shall receive this backpay with interest at the
rate of 7 percent per annum

2. Wthin ten (10) workdays of the service of a fina
decision in this matter, post at all work |ocations where notices
to unit enployees custonmarily are posted, copies of the Notice
attached hereto as an Appendi x. The Notice nust be signed by an
aut hori zed agent of the University, indicating the University
Wil conply with the terns of this Order. Such posting shall be
mai ntai ned for a period of thirty (30) consecutive workdays.
Reasonabl e steps shall be taken to ensure the Notice is not
reduced in size, altered, defaced or covered with any other
materi al .
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3. Upon issuance of a final decision, make witten
notification of the actions taken to conply with the Order to the
San Franci sco Regional Director of the Public Enploynent
Rel ations Board, in accord with the regional director's
i nstructions.

Pursuant to California Code of Regulations, title 8,
section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacramento within
20 days of service of this Decision. In accordance with PERB
regul ations, the statenent of exceptions should identify by page
citation or exhibit nunber the portions of the record, if any,
relied upon for such exceptions. (Sée Cal . Code of Regs.,
tit. 8, sec. 32300.) A document is considered "filed" when

actually received before the close of business (5 p.m) on the

| ast day set for filing ". . .or when sent by tel egraph or
certified or Express United States mail, postmarked not |ater
than the last day set for filing . . . ." (See Cal. Code of

Regs., tit. 8, sec. 32135; Code of Gv. Pro. sec. 1013 shal
apply.) Any statenent of exceptions and supporting brief nust be

served concurrently with its filing upon each party to this
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pr oceedi ng. Proof of service shall acconpany each copy served on
a party or filed with the Board itself. (See Cal. Code of Regs.,
tit. 8, secs. 32300, 32305 and 32140.)

Thomas J. Allen Adm ni strative Law Judge



