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These consol i dated cases cone before the

Publ i c Enpl oyment Rel ations Board (PERB or Board) on a request by

the Regents of the University of California (University) that the

Board grant

reconsi deration of Regents of the University_ of

California (1999) PERB Deci sion No.

1354-H (Regents).

In that

case, the Board affirmed the adm nistrative |law judge's (ALJ)

finding that the University violated section 3571(a) of the



Hi gher Educati on Enpl oyer - Enpl oyee Rel ations Act (HEERA) ! when it
failed to neet and discuss a layoff and rehire programin good
faith with University Professional and Techni cal Enpl oyees

( UPTE) .

After reviewing the entire record, including the
University's request and the response filed by Bhanu Bawal ,
Henry Hao, Sally Jo M chael, Lourdes Inchauspi, Allen Fukuchi,
et al., the Board hereby denies the request for reconsideration.

DI SCUSS| ON

Reconsi derati on requests are governed by PERB Regul ation
32410, %2 which states, in part:

(a) Any party to a decision of the Board
itself may, because of extraordinary

circunstances, file a request to reconsider
the decision within 20 days follow ng the

date of service of the decision. . . . The
grounds_for requesting reconsideration are
[imted to clains that: (1) the decision of

the Board itself contains prejudicial errors
of fact, or (2) the party has newy

IHEERA is codified at Governnment Code section 3560 et seq.
Unl ess otherwise indicated, all statutory references herein are
to the Governnent Code. Section 3571 provides, in pertinent
part, that:

It shall be unlawful for the higher education
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nat e agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

.. enpl oyees because of- their exercise of rights
guaranteed by this chapter. For purposes of
t hi s subdivi sion, "enployee" includes an
appl i cant for enploynent or reenploynent.

’PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.
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di scovered evidence which was not previously
avail abl e and could not have been di scovered
with the exercise of reasonable diligence. A
request for reconsideration based upon the

di scovery of new evidence nust be supported
by a decl aration under the penalty of perjury
whi ch establishes that the evidence: (1) was
not previously avail abl e; (2) could not have
been di scovered prior to the hearing with the
exerci se of reasonable diligence; (3 was
submtted within a reasonable tine of its

di scovery; (4) is relevant to the issues
sought to be reconsidered; and (5) inpacts or
alters the decision of the previously decided
case. [ Enphasi s added. ]

On Cctober 22, 1999, the University filed the instant
request seeking reconsideration of Regents. The University
chal l enges the Board's statenment at page 3, which states that
"The University offers no exceptions to the ALJ's finding of a
vi ol ation concerning the alleged refusal to provide information”
[enphasis added]. The University clains that this is a
prejudicial error of fact which requires the Board to reconsider
t he deci sion.

The Board has never ruled definitively on what constitutes
"extraordinary circunstances.” This reconsideration request does
not identify any circunstances that would fall under the common

understandi ng of the term "extraordinary"; however, the Board

wi |l analyze the request further.
n f for Reconsideration
1. Prejudici ror of t

The University correctly notes that the statenent at page 3

of Regents that "The University offers no exceptions to the ALJ's



finding of a violation concerning the alleged refusal to provide
information"” is inaccurate. That |anguage reflects a production
error.

The University did in fact file exceptions relating to the
information request allegation, anong other exceptions. In

Regents, after reviewng the entire record, the Board hel d:
The Board finds the ALJ's findings of fact to

be free of prejudicial error and hereby
adopts themas the findings of the Board
itself. [A p. 2; enphasis added.]

I n the next paragraph, the Board nmade reference to the ALJ's
finding of a violation concerning the alleged refusal to provide
i nformati on and hel d:

This Board finds this conclusion of |aw

[regarding the alleged refusal to provide

information] to be free of prejudicial error

and hereby adopts it as the decision of the
Board itself. [Ad at p. 3; enphasis added.]

I n maki ng those two rulings, the Board clearly indicated that it
had read and considered the "entire record" in reaching its
conclusion that the ALJ's decision was valid. This review, of
necessity, included the exceptions and response.

O her statenents in Regents confirmthis conclusion. For
exanpl e, on page 2 of Regents, the Board notes that its review
included the "filings of the parties.” |Immediately afterwards,

t he Board acknow edged that "The University challenges the ALJ's
factual and |l egal conclusions and the renedy. . ." Logically,
such references could only pertain to all of the exceptions filed

by the University to the findings of the ALJ.



VWhen viewed in context, it is clear that the inclusion of
the word "no" in the sentence challenged by the University was a
production error. An errata deleting the erroneous |anguage has
issued with this Decision.

The University characterizes the error as a "prejudicia
error of fact." W disagree. W instead find that Regul ation
32410 does not enconpass errors of the type which appeared in the
original printing of Regents. The Board therefore denies those
portions of the University's reconsideration request insofar as
they assert prejudicial errors of fact.

2. O her Grounds

The remainder of the University's reconsideration request is
| argely conprised of argunments that have been previously
consi dered and rej ect ed. In review ng requests for
reconsi deration, the Board has strictly applied the |limted
grounds included in that regulation, specifically to avoid the
use of the reconsideration process to reargue or relitigate

i ssues which have al ready been deci ded. (Redwoods  Communi ty

College District (1994) PERB Decision No. 1047a; State of

California (Departnent of Corrections) (1995) PERB Deci sion

No. |100a-S; Fall R ver Joint Unified School District (1998) PERB
Deci sion No. 1259a.) The Board has ruled, frequently, that
argunments which were previously asserted and rejected are not

grounds for reconsideration. (See, e.g., California State

Uni versity (1995) PERB Decision No. 1093a-H, California State

Enpl oyees Associ ation. Local 1000 (Janow cz) (1994) PERB Deci sion




No. 1043a-S; Tustin Unified School District (1987) PERB Deci sion
No. 626a; Riverside Unified School District (1987) PERB Deci sion

No. 622a.) Based on this precedent, the Board concludes that the
University's request fails to conply with PERB Regul ati on 32410
and hereby denies the University's request for reconsideration of
Regents.

ORDER

The Regents of the University of California' s request for

reconsi deration of the Board's decision in Regents of the

University_of California (1999) PERB Decision No. 1354-H is

her eby DENI ED.

Menbers Dyer and Baker joined in this Decision.



