STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

LI LLI AN H BURTON

Charging Party,
Case No. LA-CO 793

A — i A

V.
PERB Deci si on No. 1358
LOS ANGELES COUNTY EDUCATI ON
ASSQOCI ATI ON, CTA/ NEA, ) Cct ober 27, 1999
)
Respondent . )
)
Appearance: Lillian H Burton, on her own behal f.

Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI SI ON

DYER, Menber: This case cones before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Lillian H Burton (Burton)
froma Board agent's dism ssal (attached) of her unfair practice
char ge.

On March 20, 1999,' Burton filed a charge alleging that the
Los Angel es County Education Association, CTA/ NEA violated her
rights by not representing her when she was ordered to |eave
canmpus on Septenber 22, 1998.

Following a March 26 warning letter fromthe Board agent,
whi ch indicated that the charge did not state a prim facie case,
Burton filed an anmended charge on April 6. In both the origina
and anmended charges, Burton failed to allege that any specific

section of the Educational Enploynment Relations Act (EERA)? had

'A11 dates refer to 1999 unl ess otherw se not ed.

’EERA is codified at Governnent Code section 3540 et seq.



been violated. A review of the charges by the Board agent
denmonstrated that they should be analyzed as an all eged violation
of EERA section 3543.6(b).?3

The Board has reviewed the entire record in this case,
including the unfair practice charge, the warning and di sm ssal
letters and Burton's appeal. The Board finds the warning and
dismssal letters to be free fromprejudicial error and adopts
themas the decision of the Board itself.

ORDER

The unfair practice charge in Case No. LA-CO 793 is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menmber Amador joined in this Decision.

3Section 3543.6 provides, in relevant part:

It shall be unlawful for an enpl oyee
organi zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

2
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. ) s
STATE OF CALIFORNIA ( (‘. ) GRAY DAVIS, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

T

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

June 9, 1999
Lillian H Burton

Re: DI SM SSAL OF CHARGH REFUSAL TO | SSUE COWPLAI NT
Lillian H Burton v. Los Angel es County Educati on
Associ ati on, CTA NEA
Unfair Practice Charge No. LA QO 793

Dear Ms. Burton:

The above-referenced unfair practice charge, filed March 20,

1999, alleges the Los Angel es County Education Associ ation (LACEA
or Association) violated your due process rights by ordering you
to | eave canpus on Septenber 22, 1998.% Charging Party does not
al |l ege any specific section of the Educational Enpl oynent

Rel ations Act (EERA or Act) has been violated. A reviewof the
charge denonstrates, however, the charge shoul d be anal yzed as a
vi ol ati on of Governnent Code section 3543.6 (b).

| indicated to you, in ny attached letter dated March 26, 1999,
that the above-referenced charge did not state a prinma facie
case. You were advised that, 1f there were any factual

| naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you amended the
charge to state a prina facie case or withdrewit prior to April
5, 1999, the charge woul d be di sm ssed. '

On April 6, 1999, Charging Party filed a first amended charge.
The first anended charge contains a six (6) page hand-witten
narrative, and included a binder of attachnents totaling nearly
100 pages. A summary of those docunents and Charging Party's
al l egations follow

1

Specifically, Charging Party alleges in Section 6(b) of

' ' charge form " Suspensi on- Censor shi p-

Expul si on-Coercion to engage in child endangernent activities and
other illegal activities. Harassnent, invalid grievance
procedure-Orimnal Activity, D scrimnation, etc."
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Charging Party provides nunerous docunents regarding a 1996

i ncident involving student Ruben Martinez. Apparently Charging
Party provided such information to denonstrate the District's
treatnent of her. Such information also included policereports
filed against Charging Party. Additionally, Charging Party
provi ded several docunents regarding her 1997 grievances agai nst
the District over her disciplinary suspension. Included in this
information are letters between Charging Party and the

Associ ation which date back to 1997. It appears Charging Party
was not satisfied with the representation she received in 1997.

Charging Party also includes a section entitled "Child

Endangerment” in which she includes nore information regarding
what she believes are unsafe conditions at the District dating
back to 1997. It is unclear how such information relates to her

renoval fromthe classroomin Septenber 1998 or the Association's
i nvol venent .

In the only section devoted to the Association, Charging Party
presents docunentation and a narrative regarding the
Association's failure to handle a 1996 grievance to her
satisfaction. Over the next two years, Charging Party contacted
several Association representatives on both a local and national

| evel to resolve her concerns. In essence, Charging Party
believed false crimnal conplaints had been filed against her in
1996, and wanted the Association to |look into the matter and into
her subsequent suspension, which had been grieved and settl ed.

On Novenber 7, 1996, the Association filed a grievance on
Charging Party's behalf. On January 7, 1997, the District denied
the grievance at Level |I. On January 17, 1997, the Association
appeal ed the decision to Level Il. On February 24, 1997, the
Associ ation represented Charging Party in a Level Il hearing. On
March 3, 1997, the District issued its Level Il response,
sustaining in part, and denying in part, Charging Party's
grievance. On March 14, 1997, Charging Party wote to her -«
Associ ation representative seeking a clarification of the renedy
provi ded by the District. On March 17, 1997, the Association
provi ded Charging Party with the clarification she sought and
further informed her that it would not be appealing the grievance

-to Level 111 as Charging Party "prevailed on the issues that were
grieved. "

On March 26, 1997, Charging Party requested the Associ ation take
her grievance to Level |11, as she did not prevail on the issue
of "disciplinary suspension.” On March 27, 1997, then-

Associ ation President, Kathleen O Neil, inforned Charging Party

that the Association would not be taking the grievance to Level
11, as it believed it had prevailed on the issues. Further, the
Associ ation informed Charging Party that it did not believe she
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‘had been suspended in violation of the contract, as Charging
Party remai ned on pay status. Additionally, Ms. O Neil informed
Charging Party of her right to see an attorney. On April 7,
1997, Charging Party responded to Ms. O Neil's letter by .
requesting that the Association's Executive Board hear her
concerns and reconsider the Association's decision not to pursue
the grievance to Level I11. On May 9, 1997, Charging Party sent
another letter to Ms. O Neil, as she had not received any return
comuni cation fromthe Association. On May 13, 1997, Ms. O Nei
sent Charging Party another letter, again reiterating the
Association's position that it would not take her sustained
grievance to Level I11l. Charging Party was further inforned that
Charging Party's |l egal concerns regarding the Child Endanger nent
al | egations needed to be pursued outside the contract's grievance
procedure.

Charging Party wote letters to the Association in 1996, 1997 and
early 1998 requesting further assistance regarding her grievance.
After several neetings with Charging Party, the Association

provi ded Charging Party with a one-hour neeting with a CTA
attorney in approximately April 1998. Charging Party was
provided with | egal assistance and was told by the attorney to
file a report with the police if she believed a crimnal |aw had
been vi ol at ed. It is unclear whether Charging Party foll owed
this advice. It al so appears the Association did not pursue the
matter any further, nor does Charging Party note any contact with
the Association after April 1998. In January 1999, Charging
Party "ran into" Association representative Kathleen O Neil, who
again refused to consider Charging Party's grievance issues.

Al t hough not fully discussed in the anmended charge, Charging
Party al so contends the Association failed to represent her on
Sept enber 22, 1998, when she was asked to | eave her classroom

Based on the facts provided in the original and first anended
charges, the charge fails to state a prim facie case under the
EERA, and thus is disnm ssed for the reasons provi ded bel ow.

Wth regard to the allegations concerning the 1996 grievance, the
allegation is untinmely. Government Code section 3541.5(a) (1)
prohibits the Board fromissuing a conplaint in respect of any
charge based upon an alleged unfair practice occurring nore than
six nonths prior to the filing of the charge. The statute of
[imtations begins to run on the date the enployee, acting with
reasonabl e diligence, knew or should have known that further

assi stance fromthe union was unlikely. (Los Ri os Federation of
Teachers (1991) PERB Decision No. 889.) Repeated refusals to
process a grievance over a recurring issue do not start the
[imtations period anew. (California State Enployees'
Association (Callowav) (1985) PERB Decision No. 497-S.)
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Facts presented herein denonstrate that Charging Party spent
nearly two years attenpting to get the Association to review her
settled grievance and the 1ssues underlying the grievance.
During 1997 and early 1998, the Association provided her wth,
sonme assistance, but ultimately inforned her that she needed to
file a police report. The Association unequivocally stated in
April and May of 1997, that it would not pursue the grievance
further. Thus, Charging Party knewin May 1997, that the
Associ ation woul d not provide her further assistance in this
matter. As the char?e was filed on March 19, 1999, the
allegation is untinely.

Charging Party al so alleﬂes that the Association owed her a duty
of representation when she was asked to | eave her classroomin
Sept enber 1998.

Charging Party has alleged that the exclusive representative
denied Charging Party the right to fair representation guaranteed
b% EERA section 3544.9 and thereby viol ated section 3543. 6(b).
The duty of fair representation inposed on the exclusive
representative extends to grievance handling. (Frenont Teachers
Association (King) (1980) PERB Decision No. 125; United Teachers
of Los Angeles ((ollins) (1982) PERB Decision No. 258.) In
order to state a prinma facie violation of this section of EERA
Charging Party nust show that the Association's conduct was
arbitrary, discrimnatory or in bad faith. In United Teachers
of Loa Angeles (Collins), the Public Enploynent Relations Board
st at ed:

Absent bad faith, discrimmnation, or
arbitrary conduct, mere negligence or poor
judgrment in handling a grievance does not
constitute a breach of the union's duty.
[Gtations.]

A uni on na% exercise its discretion to
determne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
A union is also not required to process an
enpl oyee's grievance if the chances for
success are mni nal .

In order to state a.Prina facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:

". .. nust at a mninmminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what manner the exclusive
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representative's action or jnaction was

wi thout a rational basis or devoid of honest
judgnent. (Enphasis added.)" [Reed D strict
Teachers Association, CTA NEA (Reyes) (1983) ,
PERB Decision No. 332, p. 9, citing Rocklin
Teachers Prof essi onal _Associ ati on (Roner 0)

(1980) PERB Deci sion No. 124.]

Charging Party alleges the Association violated the EERA by-
failing to informher the Dstrict would be asking her to |eave
the classroom As noted in ny March 26, 1999, letter, Charging
Party presents no case law to support the assertion that a union
has a duty to notify its nmenbers of inpending visits by school
officials or inpending bad news. Mreover, Association
representative Wakefield provided Charging Party with assistance
during and after the neeting. As such, facts presented fail to
denonstrate the Association acted arbitrarily or in bad faith.

R ght to_Appeal

Pursuant to Public EnPIo%nent Rel ati ons Board regul ati ons, you
may obtain a reviewof this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code Regs., tit. 8,

sec. 32635(a).) Any docurent filed with the Board nust contain

t he case nane and nunber, and the original and five (5 copies of
all docunents nust be provided to the Board.

A docunent is considered "filed" when actually received before
the close of business (5 p.m) on the last day set for fiIin% or
when nail ed by certified or Express United States mail, as shown
on the postal receipt or postnmark, or delivered to a common
carrier promsing overnight delivery, as shown on the carrier's
receipt, not later than the last day set for filing. (Cal. Code
Regs., tit. 8, sec. 32135(a); see also Cal. Code Regs., tit. 8,
sec. 32130.)

A docunent is also considered "filed' when received by facsimle
transm ssion before the close of business on the last day for
filing together with a Facsimle Transm ssion Cover Sheet which
nmeets the requirenents of Cal. Code Regs., tit. 8, sec. 32135(d),
provided the filing party al so places the original, together with
the required nunber of copies and proof of service, inthe U S.
mail. (Cal. Code. Regs., tit. 8, secs. 32135(b), gc) and (d) ;
see also Cal. Code Regs., tit. 8, secs. 32090 and 32130.)

The Board's address i s:

Publ i ¢ Enpl oynent Rel ati ons Board
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Attention: Appeal s Assistant
1031 18th Street
Sacranmento, CA 95814-4174
FAX: (916) 327-7960 .

If you file a tinely aPpeaI of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition wthin twenty (2 0) cal endar
days follow ng the date of service of the appeal. (Cal. Code
Regs., tit. 8, sec. 32635 (b) .)

[ Vi

Al docunents authorized to be filed herein nust al so be "served
upon all parties to the proceeding, and a "proof of service"
nmust acconpany each copy of a docunent served upon a party or
filed with the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a sanpl e form) The
docurment will be considered properly "served' when personally
del i vered or deposited in the first-class mail, postage paid and
properly addressed. A docunent filed by faCS|n] e transm ssion
may be concurrently served via facsimle transm ssion on al
parties to the proceeding. (Cal. Code Regs., tit. 8, sec.
32135(c) .)

Ext ensi on of Ti ne

A request for an extension of tinme, in which to file a docunent
wth the Board itself, nust be inwiting and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
E05|t|on of each other party regarding the extension, and shall
e acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)
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Final Date

If no appeal is filed wthin the specified tine limts, the
dismssal wll becone final when the tine [imts have expired.

Sincerely,

ROBERT THOWPSON
Deputy Ceneral GCounsel

Kristin L. Rosi
Regi onal Attorney

At t achnent

CC:
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

March 26, 1999
Lillian H Burton

Re: WARN NG LETTER _
Lillian H Burton v. Los Angel es County Education

Associ ati on, CTA NEA
Unfair Practice (‘hargp No 1A QO 793

Dear Ms. Burton:

The above-referenced unfair practice charge, filed March 20,

1999, alleges the Los Angel es County Education Association (LACEA
or Association) violated your due process rights by ordering you
to | eave canmpus on Septenber 22, 1998.1! Charging Party does not
al l ege any specific section of the Educational Enpl oyment

Rel ations Act (EERA or Act) has been violated. A review of the
charge denonstrates, however, the charge shoul d be anal yzed as a
viol ati on of Governnent Code section 3543.6 (b).

| nvestigation of the charge reveal ed the follow ng. Charging
Party is a Special Education teacher with the Los Angel es County
O fice of Education (LACCE) at La Merced Internediate Schoo
(LM). As a certificated enployee, Charging Party is represented
by the Association. Prior to Septenber 1998, Charging Party
apparently filed a Wrker's Conpensation clai magai nst the LACCE
aF the facts described herein, reference a worker's conpensation
claim

On Septenber 22, 1998, Charging Party was net in her classroom by
Buena Vista Principal Ms. Hopko and LACCE s Wirker's Conpensati on
coordinator, Janice Wiittle. M. Hopko informed Charging Party

t hat because Charging Party had not provided a doctor's rel ease
for her to return to work, she would have to | eave canpus

i nmedi ately. As there was only 3 0 mnutes left in the school

day, Charging Party asked to stay until the end of the day.
Charging Party al so requested witten confirmation fromMs. Hopko

1. Specifically, Charging Party alleges in Section 6(b) of
' ' charge form "Suspensi on- Censor shi p-
ExEuIsion-Cbercion to engage in child endangernment activities and
other illegal activities. Harassnment, invalid grievance
procedure-CGrimnal Activity, D scrimnation, etc."”
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that she was being told to | eave the canpus prior to the end of
t he school day.

Ms. Hopko refused to allow Charging Party to stay until the end
of the school day and refused to provide witten docunentation.
As Charging Party wal ked towards the classroomtel ephone to
contact her union representatives, M. Hopko stated she had
al ready spoken with LACEA President, John Kohn. Charging Party
then tel ephoned LACEA site representative Doug Jocki nson, seeking
his advice. M. Jockinson then attenpted to contact another
LACEA representative. During this tinme, Ms. Hopko and Ms.
Xhlttle stationed thensel ves outside Charging Party's classroom
oor .

After several mnutes had passed, Ms. Hopko tel ephoned canpus
security who refused to renove Charging Party fromthe school
grounds. Eventually, the school day ended and Charging Party
?athered her things to |eave the classroom Before she could
eave, however, arging Party and Ms. Hopko engaged in a verba

confrontation. Charging Party ended the conversation stating she
would return the followng day to receive witten confirmation of
her renoval . fromthe classroom

After |eaving school grounds, Charging Party net w th Association
representative Andrea Wakefield. Ms. Wakefield tel ephoned M.
Kohn and confirnmed that M. Kohn had been inforned orf Chargi ng
Party's situation prior to her renoval fromthe classroom
Charging Party voi ced her anger over M. Kohn's failure to inform
her of the inpending events. M. Wakefield then tel ephoned the
Dstrict's Labor Relations Cficer and secured his word that
Charging Party would receive witten confirmation of the days
events the next day.

Char?in? Party and Ms. Wakefield returned to school grounds on
the followng day. M. Hopko was not present at the tine, thus
Charging Party waited outside. Wen Ms. Hopko finally arrived,
30 mnutes late, Charging Party secured her letter and left the

canpus.

Based on the above stated facts, the charge as presently witten,
fails to state a prima facie violation of the duty of fair
representation, for the reasons provi ded bel ow.

Charging Party has alleged that the exclusive representative
denied Charging Party the right to fair representati on guaranteed
b% EERA section 3544.9 and thereby viol ated section 3543. 6(h).
The duty of fair representation inposed on the exclusive
representative extends to grievance handling. (Frenont Teachers
Association (King) (1980) PERB Decision No. 125; United Teachers
of Los Angeles- (Collins) (1982) PERB Decision No. 258.) 1In
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order to state a prinma facie violation of this section of EERA
Charging Party nust show that the Association's conduct was
arbitrary, discrimnatory or in bad faith. In United Teachers
of Loa Angeles (Collins), the Public Enpl oynent Rel ations Board
st at ed:

Absent bad faith, discrimnation, or
arbitrary conduct,- mere negligence or poor
judgrment in handling a grievance does not
constitute a breach of the union's duty.
[Gtations.]

A uni on na% exercise its discretion to
determne how far to pursue a grievance in
the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.
Aunion is also not required to process an
enpl oyee's grievance if the chances for
success are m ni nal .

In order to state a Prina facie case of arbitrary conduct
violating the duty of fair representation, a Charging Party:
" ... nust at a mninmuminclude an assertion
of sufficient facts fromwhich it becones
apparent how or in what nmanner the exclusive
representative's action or jnaction was
without a rational basis or devold of honest
judgnent. (Enphasis added.)" [Reed D strict
Teachers Association, CTA NEA (Reyes) (1983)

PERB Deci sion No. 332, p. 9, citing Rocklin
Teachers Prof essional Associ ati on (Ronero
1980) PERB Decl st on No. 124.

Charging Party alleges the Association engaged in arbitrary- acts
when its President, M. Kohn, failed to contact Charging Party
prior to Ms. Hopko's entry into the classroom However, Charging
Party presents no case |aw to support the assertion that a union
has a duty to notify its nenbers of inpending visits by school
officials or inpending bad news. Mreover, Association
representatives Wakefi el d and Jocki nson provided Charging Party
Wi th assistance during and after the crisis. As such, facts
progigeg_faLl to denonstrate the Association acted arbitrarily or
In bad faith.

For these reasons the charge, as presently witten, does not
state a prina facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please anend the charge. The
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amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled First Arended Charge,
contain all the facts and allegations you wi sh to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust have the case nunber witten on the top right
hand corner of the charge form The anended charge nust be
served on the respondent's representative and the original proof
of service nust be filed with PERB. If | do not recelive an
amended charge or withdrawal fromyou before April 5, 1999. I
shall dismss your charge. |f you have any questions, please
call me at (415) 439-6940.

Si ncerely,

Kristin L. Rosi
Regi onal Attorney



