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CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed by
the Regents of the University of California (University) to a
proposed decision (attached) by a PERB admi nistrative |aw judge
(ALJ). In the proposed decision the ALJ determ ned that nedical
housestaff* enpl oyed by the University at its medical centers at
the University of California at Los Angeles (UCLA), University of
California at San Francisco (UCSF) and University of California

at Davis (UCD), and on rotation within a facility owned and

The term "housestaff" is used throughout this Decision to
describe nedical residents and clinical fellows in residency
progranms at University hospitals.



operated by the University, are enployees under the Hi gher
Educat i on Enpl oyer - Enpl oyee Rel ations Act (HEERA or Act).? Based
on the petition for certification filed by the University of
California Association of Interns and Residents (UCAIR the ALJ
determ ned that canpus-w de bargaining units consisting of
housestaff at UCLA, UCSF and UCD are appropriate bargaining units
under HEERA. 3

The Board has reviewed the entire record in this case,
including the transcript and exhibits, the ALJ's proposed
-deci sion, the University's statenent of exceptions and UCAIR s
response thereto. Finding themto be free of prejudicial error,
t he Board hereby adopts the ALJ's findings of fact as_the
findings of the Board itself. The Board al so adopts the ALJ's
conclusions of law, consistent wwth the foll ow ng di scussion, and
finds that housestaff, as described in the attached order, are
enpl oyees under the HEERA

|_NTRODUCTI ON

The Statutory_Test

Under HEERA, an enpl oyee organi zation nmay petition the Board
to certify it as the exclusive representative of the enployees of

an appropriate bargaining unit for the purpose of neeting and

HEERA is codified at Governnent Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code.

Petitions for housestaff bargaining units at the
University's Irvine and San Di ego canpuses were dism ssed due to
| ack of support.



conferring with the University over terns and conditions of
enpl oynment . (HEERA sec. 3575(c).) The Board will conduct the
necessary inquiries and investigations in order to decide
questions raised by the petition, including the enployer's
assertion that it reasonably doubts the appropriateness of the
unit. (HEERA sec. 3577(a).)

The University asserts that the units proposed by UCAI R and
determned to be appropriate by the ALJ are inappropriate because
they include student enployees who are not covered by HEERA
HEERA section 3562(f) (hereafter subsection (f)) defines an
enpl oyee under HEERA:

"Enpl oyee' or ' higher education enployee'
means any enpl oyee of the Regents of the
University of California, . . . However,
managerial, and confidential enployees shall
be excluded from coverage under this chapter.
The board may_find student enployees whose
enploynent s contingent on their status as
students are enployees only if the services
they provide are unrelated to their
educat 1 onal objectives, or. that those
educat1 onal objectives are subordinate to the
Services they performand that coverage under
this chapter woul d further the purpoSes of
this chapfer. [ Enphasi s added.]

The Board nust apply this definition to determne in this
case ﬁhether housest af f enployed by the University at UCLA, UCSF
and UCD are enpl oyees under HEERA and, therefore, are entitled to
negotiate with the Uniyersity over the terns and conditions of
their enpl oynent.

Subsection (f) sets out a three-part test to determ ne
whet her col |l ective bargaining rights should be extended to

student enpl oyees.



Under the first part of the test, the Board nust determ ne
whet her enpl oynment of student enployees is contingent on their
status as students. |If so, the Board nust proceed to apply the
subsection (f) test. [If not, the student enploYees are enpl oyees
under HEERA and the remai nder of the subsection (f) test need not
be appli ed.

Under the second part of the test, the Board nust determ ne
whet her the services provided by student enployees are related to
t heir educational objectives. |If so, the Board nust proceed to
apply the third part of the subsection (f) test. |If the services
provi ded by the student enployees are unrelated to their
educational objectives, they are enpl oyees under HEERA and the
third part of the subsection (f) test need not be applied.

The third part of the test has two prongs. Under the first
prong, the Board nust determ ne whether the educationa
obj ectives of student enployees are subordihate to the services
they perform Under the second prong, the Board nust determ ne
whet her coverage of the student enployees under HEERA woul d
further the purposes of the Act. In order for the Board to
conclude that student enpl oyees are enpl oyees under HEERA
affirmative determ nations nust be made under both prongs.

Prior Cases lnvolving the Application of the Statutory_ Test

The issue of the application of the subsection (f) test to
student enpl oyees at the University has cone before PERB in four
prior cases. One of these cases, Regents of the University_of.
California v. Public Enployment Relations Bd, (1986) 41 Cal. 3d



601 [224 CaI.Rpfr. 631] (Regents). also presented the issue of
t he enpl oyee status of housestaff under HEERA

In Regents, the Suprene Court upheld the Board' s decision
that housestaff were enpl oyees under HEERA. I n doing so, the
court considered the |legislative history behind the enactnent of
HEERA. Initially the court noted that prior to final passage of
the Act, the Legislature anmended it to renove a specific work
hour standard under which a student enployee would be determ ned
to be an enployee for purposes of HEERA. Thus, the Legislature
left the determ nation of student enployee status to PERB. The
court concluded that subsection (f) requires PERB to nake a
"case-by-case assessnent of the degree to which a student's
enploynent is related to his or her educational objectives.”
(Regents at p. 607.)

The court then considered whether the Legislature intended
t he | anguage of subsection (f) to incorporate the precedent of
the National Labor Relations Board (NLRB), which held that
housestaff in the private sector were not enployees under the
Nat i onal Labor Rel ations Act. In two NLRB deci sions involving
housestaff, a mpjority of the NLRB adopted a "primary purpose"
test which focused primarily on the students' notivation for
participating in housestaff progranms. The NLRB mgjority
concluded that the students' interests in their own educationa
devel opnment by participating in residency prograns outwei ghed
their interests in providing services. The dissent in these

cases concluded that the student enployees' notivations were



irrelevant, believing that the focus should be confined to the
services actually perforned by the student enployees.

Based upon its review of these NLRB deci sions, the court in
Regents found that subsection (f) represents a conprom se by the
Legi sl ature between the NLRB's majority and di ssenting opinions,
requiring that both factors, a student's purpose for
participating in the position and the services provided, be
consi dered. The court stated:

The Legislature has instructed PERB to | ook
not only at the students' goals, but also at
the services they actually perform to see if
t he students' educational objectives, however
personal ly inportant, are nonethel ess
subordinate to the services they are required
to perform Thus, even if PERB finds that
the students' notivation for accepting

enpl oynent was primarily educational, the

i nquiry does not end here. PERB nust | ook
further --to the services actually perforned
-- to determ ne whether the students'
educational objectives take a back seat to
their service obligations. [Regents at

p. 614, fn. omtted.]

The court instructs, therefore, that even if all the student
enpl oyees agreed that their purpose in seeking enploynent was to
further their educational objectives, the Board could determ ne
that those educational objectives were subordinate to the value
of the services they provided to the University.

Applying this standard, the court in Regents found that
there was substantial evidence to support the Board's finding
under prong one of the third part of the statutory test, that the
educati onal objectives of housestaff were subordinate to the

services they provided. The court noted that while housestaff



sought to participate in residency prograns in order:-to obtain
extensive nedical training, these educational objectives were
subordi nate to the valuable patient care services housestaff
provided. As stated by the court in referring to PERB s
deci si on:

.. . although housestaff did receive

educational benefits in the course of their

programs, this aspect was subordinate to the

services they perforned. The Board nade this

determ nati on based on (1) the substanti al

quantity of tine housestaff spend on clinica

activities and direct patient care, (2) the

nature of the procedures housestaff perform

with little or no supervision, (3) the

prof essi onal guidance they provide for

I nterns, nedical students and other hospital

enpl oyees such as nurses and technicians, (4)

the extensive indicia of enploynent that

characterize housestaff as enpl oyees rather

than students, and (5 the extent of the

educational benefit and training received by
housest af f. [ Regents at p. 618.]

The court also found support for the Board's determ nation
under prong two, that the purposes of HEERA would be furthered by
extending collective bargaining rights to housestaff. The Board
found that there were substantial enploynent concerns affecting
housestaff and that issues such as sal aries, vacation tine,
fringe benefits and hours, were "manifestly anmenable to
collective negotiations.” (Regents at p. 622.) The Board al so
concl uded that by providing housestaff with a nmechanism for
resol ving di sputes, harnoni ous and cooperative |abor rel ations
bet ween the University and housestaff would be furthered.
Accordingly, the court affirned the Board' s determ nation that

housestaf f were enpl oyees for purposes of HEERA.



PERB addressed the student enployee issue a second tinme in
Regents_of the University_of California (1989) PERB Deci sion
No. 730-H (Regents (AGSE)). In this case, the Board considered

whet her graduate students appointed to graduate student
instructor (GSl) and graduate student researcher (GSR positions
at the University's Berkel ey canpus were enpl oyees covered by
HEERA. After review ng the Regents decision, the Board concl uded
that there were significant factual differences between the
housestaff in Regents and the graduate student enployees in this
case. The Boafd noted the difficulty in balancing a seem ngly
subj ective el enent (educational objectives) against an objective
one (services performed). Based on these considerations, the
Board in Regents (AGSE) found it necessary to "recalibrate" the
scale in the first prong of the statutory test set forth in
Regents. Under this new approach, the Board focused on the
apparent conflicts between the student enployees' academ c and
enpl oyment interests. The Board concluded that the educational
obj ectives of GSIs and GSRs were not subordinate to the services
t hey provi ded because where conflict existed between academ c and
econom ¢ consi derations, academ c considerations prevail ed.
Applying the second prong of the test, PERB also found that
t he purposes of HEERA would not be furthered by extending
collective bargaining rights to GSIs and GSRs for severa
reasons, including: (1) inpact on the student/faculty nentor
rel ationship; (2) the economc nature of collective bargaining

woul d override academ c goals; (3) inpact on the academ c nature



of the selection process; (4) instability resulting fromthe
conti nuous novenent of graduate students in and out of the unit;
and (5 the inpossibility of separating academ c and econom c
matters. Accordingly, the Board concluded that graduate students
appointed to GSI and GSR positions at the Berkel ey canpus were
not enpl oyees for purposes of HEERA.

On appeal, the court in Association of giaduaxg St udent
Enpl oyees v. Public Enploynent Relations Bd. (1992) 6 Cal. App.4th

1133 [8 Cal . Rptr.2d 275] rev. den. August 13, 1992 (AGSE) found

that the Board erred by establishing a new test which conflicted

with the standard set forth in Regents. The court held that the

Board's "recalibration of the scales” had so distorted the first

prong of the test that the Board's conclusion was suspect unless

saved by its ruling under the second prong. The court stated the
proper test under the first prong:

' Case-by-case anal ysis' would call upon PERB
to consider all the ways in which GSI and GSR
enpl oynent neet educational objectives of the
students and all_the ways in which the

enpl oynment provi des services and to conpare
the value and effectiveness of the enpl oynent
in meeting the students' educationa
objectives wth the value and effectiveness
of the enploynent in providing services.

PERB, with its expertise, would then make a

j udgnent about whether the enpl oynent was
nore val uable and effective in nmeeting
educati onal objectives or in providing
service to the University: whether the
"educational objectives are subordinate to
the services' the students perform [ AGSE at
p. 1143, enphasis in original.]

Al t hough the court rejected the Board's first prong test, it

uphel d the Board's conclusion that GSIs and GSRs wer e not



enpl oyees under HEERA, finding that there was substanti al
evidence to support the Board's determ nation that the purposes
of HEERA woul d not be furthered by extending collective
bargaining rights to GSIs and GSRs. |

The Board applied the guidance contained in these prior
cases in determ ning whether HEERA coverage should be extended to
certain student academ c enployees at the University's San D ego

(UCSD) canpus. In _Regents of the University of California (1998)

PERB Deci sion No. 1261-H (LC San Di ego), the Board determ ned

that students enployed as readers, tutors and associ ates at UCSD
are enpl oyees under HEERA. The Board rejected the University's
assertion under prong one of the third part of the subsection (f)
test that the edUcationaI obj ectives of the student academ c

enpl oyees at issue were not subordinate to the services they
performed. Referring to the prior court decisions, the Board

st at ed:

The AGSE court instructs that 'the statute
and Regents decision call for a value

j udgnent about which is subordinate, not a
scientific weighing process.' In making this
val ue judgnment, the Board nust consider how
vital enploynent as a reader, tutor or
associate is to the achievenment of students'
educati onal objectives, and howvital the
services provided by readers, tutors and
associ ates are to the acconplishnment of the
educational m ssion of the University. In
Regents. the court applied this part of the
subsection (f) test by considering whether
'services nmust be performed without regard to
whet her they will provide any educationa
benefit' to the students perform ng them

(A San Di ego at p. 20.)

10



The Board then concluded that, because the services provided by-
readers, tutors and associates were vital to the academ c m ssion
of the University, and were not vital to the acconplishnent of
educati onal objectives, the educational objectives of student

enpl oyees in those positions were subordinate to the services

t hey perforned.

The Board in UC San Diego also determ ned that coverage
under HEERA of the student academ c enpl oyees at issue would
further the purposes of the Act. In response to the University's
érgunents to the contrary, the Board noted the expressed purpose
of HEERA, at section 3560 (e), to provide for relations between
t he higher education enployer and its enployees which permt the
fullest participation of enployees in determning the conditions

of their enploynent. The Board stated:

It is axiomatic, therefore, that the
extension of collective bargaining rights to
Uni versity enployees is consistent with, and
in furtherance of, the expressed purpose of
HEERA. To the extent that the University's
position is based on the assertion that
extendi ng collective bargaining rights to
student academ c. enpl oyees woul d
fundanentally conflict with the University's
educational m ssion, that position ignores
and is inconsistent with HEERA' s expressed

pur pose. rue San Diegg at p. 28.]

The Board noted HEERA provisions which preserve and encourage
academ c freedom shared governance and joint deci sionnaking
between the University and its faculty, and peer review and
tenure systens for academ c enpl oyees. The Board also cited

HEERA provi si ons whi ch exclude fromthe scope of representation

11



subjects which could intrude in these academ c areas. The Board
st at ed:

HEERA encourages the "pursuit of excellence"
at the University. Harnonious and
cooperative labor relations result froma
system of collective bargaining between the
University and its enpl oyees which respects
the concept of academ c freedom Under
HEERA, these concepts - collective bargaining
and academ c freedom - coexist and conpl enent
one another. They are not nutually
exclusive, as nmuch of the University's
argunent seens to suggest.

(UC San Diego at p. 30.)

The Board reached the sane conclusion in The Regents of the

University of California (1998) PERB Decision No. 1301-H

(UC Los Angeles). determning that student academ c enpl oyees in

various positions at the UCLA canpus were enpl oyees under HEERA.
The Board again concluded that "enploynent in the disputed
positions is nore valuable and effective in providing service to
the University than in neeting the educational objectives of
students." The Board stated:

[I]t is reasonable to conclude that affected
students would find other nmeans to acconplish
t hose objectives, as do the nmany students who
currently do not serve in the positions in
dispute in this case. Conversely, the
services perfornmed by the student academ c
enpl oyees in dispute are vital to the
University and nust be perfornmed w thout
regard to whether they provide any
educational benefit to student enpl oyees.

(UC Los Angeles at p. 26.)

Responding to the University's assertion that HEERA coverage
of student academ c enployees would interfere wwth the pursuit of
academ c excellence, which is the purpose of the University, the
Board stated:

12



The policy expressed within HEERA section
3561(c) 'to encourage the pursuit of
excel l ence in teaching, research and

| earning' is achieved 'through the free
exchange of ideas anong the faculty, students
and staff of the University of California

and through a systemwhich seeks 'to preserve
academ c freedomin the University of
California." This is the very system
establ i shed by HEERA. Contrary to the
University's contention, HEERA presents a
framewor Kk under which the pursuit of academc
excel l ence, the free exchange of ideas, the
preservation of academ c freedom and
collective bargaining all co-exist and
conple?ent one another. [UC Los Angel es at

p. 31.

For the first time in UC Los Angeles, the Board dealt with
the University's argunent that the application of HEERA to
student academ c enployees would interfere with certain centra
functions of the University and thereby violate the
constitutional restriction that the "full powers of organization
and governnment" vested in the Regents of the University of
.California in Article I X, section 9 of the California
Constitution, may be subject only to |imted |egislative

control.% In rejecting the University's argument the Board noted

“The University raised this issue in its request that the
Board join in a request for judicial review of its decision in UC
San Di ego. HEERA section 3564(a) provides that no enpl oyer shal
have the right to judicial review of a unit determ nation by the
Board, unless the Board agrees that the case is of special

i nportance and joins in the request for such review In denying
the University's request, the Board noted that the constitutional
i ssue was not presented in UC San Diego prior to the request for

judicial review. The Board stated:

The Board declines to reach the determ nation
that a case is of special inportance based on
consideration of an issue not addressed in

t hat case. [Regents of the University_of
California (1998) PERB Order No. JR-18-H at

13



that PERB, as an adm nistrative agency, is bound by Article I11,
section 3.5 of the California Constitution, which states:

An adm ni strative agency, including an

adm ni strative agency created by the
Constitution or an initiative statute, has no
power :

(a) To declare a statute unenforceable, or
refuse to enforce a statute, on the basis of
it being unconstitutional unless an appellate
court has made a deternination that such
statute is unconstitutional;

(b) To declare a statute unconstitutional;

(c) To declare a statute unenforceable, or
to refuse to enforce a statue on the basis
that federal |aw or federal regulations
prohi bit the enforcenent of such a statue
unl ess an appellate court has nmade a
determ nation that the enforcenment of such
statute is prohibited by federal I|aw or
federal regul ations. [New sec. adopted
June 6, 1978.]

The Board noted that there had been no appell ate court

determ nation on the constitutional issue raised by the

Uni versity, even though the court had considered two prior cases
i nvol ving the application of subsection (f) to student academc
enpl oyees. In Regents. the Board noted, the court |ooked to the
|l egi slative history of HEERA to determni ne whether housestaff were

precl uded from HEERA coverage as enployees. The court stated:

Al t hough the statute is silent on the subject
of housestaff, it clearly |eaves open the
possibility that such persons may cone wthin
it. As the words of the statute make cl ear,
the Legislature intended that PERB determ ne
whet her a particular student qualifies as an
enpl oyee under the Act. [Regents at p. 607.]

p. 8.]
14



The Board is guided by these prior cases in the application

of the subsection (f) test here.
DI SCUSSI ON

UCAIR offers no exceptions to the ALJ's finding that
housestaff on rotation at non- Uni versity owned and operated
facilities are not enployees under subsection (f) and, therefore,
are excluded from HEERA coverage. The Board adopts this finding
as the finding of the Board itself.

The Constitutional |ssue

In its exceptions to the ALJ's decision, the University, as

it didin UC Los Angeles, asserts that HEERA coverage of

housestaff would interfere with central functions of the
University in violation of Article I X, section 9 of the
California Constitution, which states, in pertinent part:

The University of California shall constitute
a public trust, to be adm nistered by the

exi sting corporation known as 'The Regents of
the University of California,' wth full
powers of organi zati on and governnent,

subject only to such legislative control as
may be necessary to insure the security of
its funds and conpliance with the terns of

t he endowrents of the university and such
conpetitive bidding procedures as may be nade
applicable to the university by statute for
the letting of construction contracts, sales
of real property, and purchasing of

mat eri al s, goods, and services.

According to the University:

This constitutional provision establishes the
University as, in essence, a fourth branch of
state government with full powers of

organi zati on and governnent over its centra
and core functions, such as its relationships
with its students and the exercise of

di scretion in setting academ c policy and

15



maki ng academni ¢ judgnents. [University's
exceptions brief at p. 6.]

In essence, the University seeks a ruling by PERB that the
subsection (f) test is constitutionally unenforceable with regard

to housestaff. As the Board explained in UC Los Angeles, prior

to an appellate court determnation to that effect, PERB has no
power to make such a ruling pursuant to Article Ill, section 3.5.

The University's constitutional argument is rejected.?®

While the ALJ's decision contains an extensive discussion
whi ch concl udes that "nothing on the face of HEERA intrudes into
the constitutional authority of the University" (proposed
decision at p. 56), Article Ill, section 3.5 nakes it clear that
a question regarding the constitutionality of HEERA nmust be
pursued in the appellate courts rather than at PERB.

Nonet hel ess, as the Board noted in UC Los Angel es, HEERA
specifically references the University's constitutional status
and responsibilities. Section 3560(c) states, in pertinent part:

The people of the State of California have
establ i shed a system of higher education
under the Constitution of the State of
California with the intention of providing an
academ ¢ conmmunity with full freedom of
inquiry and insulation frompolitical
influence in the adm nistration thereof.

And Section 3560(e) states, in pertinent part:

It is the purpose of this chapter to provide
the means by which relations between each

hi gher education enployer and its enpl oyees
may assure that the responsibilities and
authorities granted to the separate
institutions under the Constitution and by
statute are carried out in an atnosphere
which permits the fullest participation by
enpl oyees in the determ nation of conditions
of enploynment which affect them

It appears that the Legislature was well aware of the
University's constitutional status, and intended that the system
of collective bargaining which it established in enacting the
HEERA woul d not interfere with the University's authority over
its central functions. Consequently, HEERA specifically excludes

16



Application of the Statutory_Test

In order to determ ne whether the housestaff at issue in
this case are entitled to HEERA coverage, the Board nust apply
the three-part subsection (f) test described above.

Part One: |s Enploynent Contingent on Student Status?

The parties offer no exceptions to the ALJ's finding that
enpl oynent as housestaff is contingent on student status, which
t he Board adopts as its own concl usion.

Part Two: Are_the Services Provided by Housestaff Related to
Their Educational Objectives?

The parties offer no exceptions to the ALJ's finding that
the services provided by housestaff are related to their
educati onal objectives, which the Board adopts as its own
concl usi on.

Part Three - Prong One: Are the Educational Objectives of

Housestaff Subordinate to the Services They_ Perfornf

Application of this part of the subsection (f) test requires

the Board to determ ne whet her enploynent as housestaff is nore

val uabl e and effective in neeting educational objectives or in

fromthe scope of representation many of these central functions,
including "any service, activity or program established by |aw or
resolution of the regents or the directors,” and "the content and
supervi sion of courses, curricula and research prograns."” (HEERA
sec. 3562(q).) Further, HEERA seeks to preserve and encourage
the relationship between the University and its academ c

enpl oyees which is "the |ong-accepted manner of governing
institutions of higher learning.” (HEERA sec. 3561(b).)

As noted above, the Regents court considered the |egislative
hi story of the HEERA and concluded that housestaff clearly are
not elimnated from HEERA coverage by the |anguage of subsection
(f). Instead, the court stated, "the Legislature intended that
PERB determ ne whether a particular student qualifies as an
enpl oyee under the Act." [Regents at p. 607.]

17



providing service to the University. (AGSE at p. 1143.) In
finding that the educational objectives of housestaff are
subordinate to the services they perform the ALJ relies on the
five factors cited in Regents to conclude that housestaff were
entitled to HEERA coverage. The University excepts to this
finding, arguing that the ALJ relied too heavily in his analysis
on the Regents decision. The University also asserts that by
[imting the analysis to those five, other inportant factors are
not consi dered.

Wil e the application of this portion of the subsection (f)
test may involve nunerous considerations, the Regents factors
utilized by the ALJ remain valid as a basis for analysis. Based
on its review of those factors, the University argues that their
application in this case does not support a finding that the
educati onal objectives of housestaff are subordinate to the
services they provide to the University.

The Board di sagrees. Housestaff continue to spend |ong
hours, often extraordinarily long, providing clinical services
and direct patient care. They performa w de variety of nedical
and patient care functions and procedures, fromroutine patient
exam nations and the devel opnent of patient treatnent plans, to
providing medical treatnent in |ife threatening situations. The
vast majority of these patient care services are perforned
i ndependently with little or no supervision from other nedical
staff. As housestaff progress through their residency prograns,

they are increasingly called upon to provide guidance and

18



supervision to |l ess senior housestaff, nurses and technica
staff.

VWil e performng these services, housestaff éxhibit indicia
of enploynent which are extensive and conpelling. Their
conpensation level is substantial, up to $45,000 per year; they
work on a 12-nonth, non-acadenm c schedul e and receive a 4-week
pai d vacation per year; they receive an extensive benefit
package, including nedical and dental coverage, disability and
life insurance and fully paid nedical nal practice insurance; and
they receive perfornmance appraisals on which pronotions and
salary increases may be based. Conversely, housestaff do not
exhi bit several fundanental indicia of student status. They pay
no University tuition; they take no University exam nations; and

they receive no grades.

It is virtually undisputed that housestaff neet a variety of
educati onal objectives through their enploynent. Anong themare
t he devel opnent of conpetence in the provision of nedical
services to patients, which prepares housestaff to practice
i ndependently in a nedical specialty; and the conpletion of an
accredited residency program which provides housestaff with the
skills and experience necessary to qualify for professional

certification. But, as the Regents court stated:

The fact that housestaff obtain an
educational benefit from providing direct
patient-care services does not nean services
are subordinate to educational objectives.
Such services are undertaken for a patient's
wel fare. (Obviously, patient demands are such
that services nust be perforned w thout
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regard to whether they will provide any
educati onal benefit. [Regents at p. 621.]

It remains clear in the instant case that the patient care
functions perforned by housestaff nust be provided regardl ess of
whet her they further any educational objective. Therefore, the
val ue of the services being provided by housestaff is relatively
greater than the educational benefits which they may derive as a
result of their enploynent.

The Board concludes that enploynent in housestaff positions
is nore valuable and effective in providing service to the
University than in neeting the educational objectives of
housestaff. Therefore, the Board adopts the ALJ's finding under
this prong of the subsection (f) test that the educationa
obj ectives of housestaff are subordinate to the services they
perform

Part Three - Prong Two: Wuld Coveradge of Housestaff Under HEERA
Further the Purposes of the Act?

The University excepts to the ALJ's finding that extending
HEERA coverage to housestaff would further the purposes of the
Act. The University's argunent is based largely on its assertion
that coverage would interfere with the University's centra
functions in violation of Article I X, section 9 of the California
Constitution. The Board's rejection of that argunment is
di scussed above.

In UC San Diego and UC Los Angeles, the Board explained its

application of this prong of the subsection (f) test. The
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pur poses of HEERA are stated in sections 3560 and 3561. HEERA
section 3560 states, in pertinent part:

(a) The people of the State of California
have a fundanental interest in the

devel opnent of harnoni ous and cooperative
| abor relations between the public
institutions of higher education and their
enpl oyees.

(d) The people and the aforenentioned hi gher
educati on enpl oyers each have a fundanenta
interest in the preservation and pronotion of
the responsibilities granted by the people of
the State of California. Harnonious

rel ati ons between each hi gher education

enpl oyer and its enpl oyees are necessary to

t hat endeavor.

(e) It is the purpose of this chapter to
provi de the neans by which relations between
each hi gher education enployer and its

enpl oyees nay assure that the
responsibilities and authorities granted to
the separate institutions under the
Constitution and by statute are carried out
in an atnosphere which permits the fullest
participation by enployees in the

determ nation of conditions of enploynent

whi ch affect them It is the intent of this
chapter to acconplish this purpose by
providing a uniformbasis for recognizing the
right of the enployees of these systens to
full freedomof association, self-

organi zation, and designation of
representatives of their own choosing for the
pur pose of representation in their enploynent
relationships with their enployers and to

sel ect one of these organizations as their
exclusive representative for the purpose of
nmeeting and conferring.

HEERA section 3561 states, in pertinent part:

(a) It is the further purpose of this
chapter to provide orderly and clearly
defined procedures for neeting and conferring
and the resolution of inpasses, and to define
and prohibit certain practices which are
inimcal to the public interest.
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Thus, HEERA' s expressed purpose is to foster harnonious and
cooperative |abor relations by providing for a system of
col l ective bargaining between the University and its enpl oyees.

As the Board held in both UC _San Di ego and UC Los Angeles. it is

axiomatic that this purpose is furthered by the extension of
collective bargaining rights to those enpl oyees determ ned by
PERB to neet the subsection (f) test.

The policy expressed within HEERA section 3561 (c) "to
encourage the pursuit of excellence in teaching, research and
| earning” is achieved "through the free exchange of ideas anong
the faculty, students, and staff of the University of California"
and through a systemwhich seeks "to preserve academ c freedomin
the University of California." This is the very system
establ i shed by HEERA. HEERA presents a framework under which the
pursuit of academ c excellence, the free exchange of ideas, the
preservation of academ c freedom and collective bargaining al
co-exi st and conpl enent one another. These pur poses and policies

do not conflict with one another, and are not nutually exclusive.

Furt hernore, HEERA contains extensive guidance and specific
restrictions on the scope of representation to ensure that
providing collective bargaining coverage for enployees wll not
interfere with the pursuit of academ c excellence and the
academ c policies and procedures which both the University and
HEERA seek to preserve. For exanple, HEERA section 3562(q)(1)
states that the scope of representation at the University shall

not i ncl ude:
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Consideration of the nerits, necessity, or
organi zation of any service, activity, or
program establi shed by |aw or resolution of
the regents or the directors, except for the
ternms and conditions of enploynent of

enpl oyees who nmay be affected thereby.

And HEERA section 3561(b) states, in pertinent part:
The Legislature recognizes that joint
deci si onmaki ng and consultation between
adm ni stration and faculty or academc
enpl oyees is the |ong-accepted manner of
governing institutions of higher |earning and
is essential to the performance of the
educational m ssions of these institutions,
and declares that it is the purpose of this
chapter to both preserve and encourage that
process.

To the extent, despite this guidance, that disputes arise
over whether a subject is within the scope of representation,
HEERA section 3563(b) provides that PERB shall have the right,
power, duty and responsibility:

To determne in disputed cases whet her a
particular itemis within or without the
scope of representation.

These specific exclusions and saf eguards ensure that HEERA
coverage of housestaff will not interfere with the University's
power of organi zati on and governance over its central functions.

Based on this discussion, and the findings of the ALJ, the
Board concl udes that HEERA coverage of housestaff would further
t he purposes of the Act.

ORDER
The following unit is found to be appropriate for neeting

and negotiating at each of the following |ocations: University
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of California at Los Angeles, University of California at San
Franci sco and University of California at Davis.
The Unit Shall | ncl ude:
Al'l nmedi cal housestaff who are enployed by the
University of California and are on rotation within a
facility owned and operated by the University,
i ncluding Chief Residents who are in their final year
of a residency program
The Unit Shall Excl ude:

Al'l managerial, supervisorial, and confidential
enpl oyees.

Al'l nedical housestaff on rotations at facilities not
owned and operated by the University of California.

All veterinary, pharmacy and dental residents.

Al fellows (housestaff who have conpleted their first
board program.

Chief residents who have conpleted their first board
resi dency program

Al l other enpl oyees.

An el ection will be conducted by the PERB San Francisco
Regional Director in accordance with PERB Regul ati on 51300 et
seq. unless the University grants a voluntary recognition
pursuant to PERB Regul ati on 51330.

The Board hereby ORDERS that this case be REMANDED to the
San Francisco Regional Director consistent with the attached

Noti ce of Decision and Notice of Intent to Conduct El ection.

Menmbers Dyer and Amador joined in this Decision.
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CASE:

EMPLOYER:

PUBLI C EMPLOYMENT RELATI ONS BQARD
NOTI CE OF DECI SI ON AND
NOTI CE OF | NTENT TO CONDUCT ELECTI ON

PERB Deci si on No. 1359-H
(Case No. SF-PC-1052-H)
Date |ssued: Cctober 28, 1999

Regents of the University of California

DESCRI PTI ON OF UNI T:

The Unit Shall [ ncl ude:

Al'l nedi cal housestaff who are enployed by the
University of California and are on rotation within a
facility owned and operated by the University,
including Chief Residents who are in their final year
of a residency program

The Unit Shall Excl ude:

ELECTI ON:

Al'l managerial, supervisorial, and confidential
enpl oyees.

Al nedical housestaff on rotations at facilities not
owned and operated by the University of California.

Al'l veterinary, pharmacy and dental residents.

Al fellows (housestaff who have conpleted their first
board program).

Chi ef residents who have conpleted their first board
resi dency program

Al l ot her enpl oyees.

A representation election will be conducted in the
unit descri bed above provided one or nore enpl oyee
organi zations qualifies to appear on the ballot.
However, pursuant to PERB Regul ation 51330, if
only one organization qualifies to appear on the
bal |l ot and the organi zati on has denonstrated proof
of majority support in the unit found appropriate,
the Regents of the University of California my
grant voluntary recognition and notify the Board
to cancel the election.



| NTERVENTI ON TO APPEAR ON BALLOT:

Pursuant to PERB Regul ati on 51310, any enpl oyee
organi zation w shing to appear on the ballot in
the representation election conducted in the unit
listed on this Notice nust file an intervention to
appear on the ballot with the PERB San Franci sco
Regional O fice within 15 workdays fromthe date
of this Notice. The intervention nust be on a
form provided by PERB and nmust be acconpani ed by
proof of support of at |east 10 percent of the
enpl oyees in the unit. Proof of support is
defined in PERB Regul ati on 32700.

The last day to file an intervention to appear on
the ballot in the unit described above is:

Novenber 18, 1999

This Notice of Decision and Intent to Conduct Election is
provi ded pursuant to PERB Regul ations 51235 and 51300.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

REGENTS OF THE UNI VERSI TY OF
CALI FORNI A,

Represent ati on
Case No. SF-PC-1052-H

PROPOSED DECI S| ON
(1/ 21/ 98)

Enmpl oyer,
and
UNI VERSI TY OF CALI FORNI A
ASSCCI ATI ON OF | NTERNS AND
RESI DENTS (UCAI R),

Petitioner.

Appearances: Cochran-Bond & Connon LLP by Walter Cochran-Bond
and N cholas P. Connon, Proskauer Rose LLP by Jeffrey A Berman,
Maria Grecky and Elizabeth Kruger, University of California

O fice of the General Counsel by Janmes E. Hoist, Janmes Nellis
Qdel | and Leslie Van Houten, Attorneys, for Regents of the
University of California; Van Bourg, Wi nberg, Roger and
Rosenfeld by WIIliam Sokol, California Association of Interns and
Residents, SEIU, Local 250 by Kenneth T. Phillippi, Law Ofices
of Robert J. Bezenek by Robert J. Bezenek, AdamH Birnhak and
Debra Dubroff, Attorneys, for University of California

Associ ation of Interns and Residents (UCAIR.!

BEFORE: JAMES W TAMM Adm nistrative Law Judge.
| NTRODUCTI ON

This representation case presents three significant issues:
(1) whether housestaff are statutory enpl oyees that nmay conprise
an appropriate bargaining unit;? (2) whether housestaff on
rotation in facilities not owned and operated by the Regents of

the University of California (University or UC) are statutory

!An internal union dispute exists regarding who represents
the petitioner. This decision does not attenpt to resolve that
di spute. Any interested parties were allowed to file briefs.
Al briefs were duly considered.

Wthin this decision the term "housestaff" is used
synonynously with the term "resident".

b
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enpl oyees; and (3) whether establishnment of a housestaff
bargaining unit would inpermssibly intrude upon University
i ndependence under Article I X, section 9, of the California
Constitution.

Resol ution of the first issue is relatively straightforward.
The precise issue of housestaff enployee status is one of a very
smal | nunber of Public Enploynent Relations Board (PERB or Board)
i ssues whi ch have been addressed by the California Supreme Court,
resulting in a decision directly on point. Consistent with the

California Supreme Court's holding in Regents of the University

of California v. Public Enploynent Relations Board (1986) 41

Cal.3d 601 [224 Cal .Rptr. 631] (Regents). this decision holds

t hat housestaff at University owned and operated facilities are
enpl oyees within section 3562 (f) of the Hi gher Education

Enpl oyer - Enpl oyee Rel ations Act (HEERA or Act),® and therefore a
housestaff unit is appropriate.

The status of housestaff on rotation at non-University owned
and operated facilities is a matter of first inpression.
Housestaff at those facilities are found to be excluded from
coverage because they provide little, if any, service to the
University during those rotations.

Regarding the third issue, this decision finds that enployee
status for housestaff under HEERA can be harnonized with
[imtations arguably inposed by Article I X, section 9 of the

California Constitution.

SHEERA is codified at Government Code section 3560 et seq.
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PROCEDURAL. HI STORY

The issue of housestaff enployee status was first litigated
in 1979 when the Physicians National Housestaff Association
(PNHA) filed an unfair practice charge alleging that the
University unlawful |y ceased naki ng payroll dues deductions on
behal f of PNHA.* The University's defense was that housestaff
were students excluded from coverage under HEERA

The PERB determ ned that housestaff were statutory enpl oyees
entitled to coverage under HEERA and that the University had
violated the Act. Because the matter was litigated as an unfair
practice charge, rather than a representation case, the Board's
deci si on was appealed, culmnating in the California Suprene
Court's ruling in Regents. During the |engthy appeal process
PNHA becane defunct.

On February 13, 1996, PNHA s successor in interest, the
-University of California Association of Interns and Residents
(CAIR), filed this Petition for Certification seeking a
systemwi de unit of all housestaff at the University's five
canpuses having nedical centers. On April 3, 1996, PERB
determ ned that the showi ng of support submtted with the
petition was sufficient to neet the requirenents of PERB
Regul ati on 51100(b).°> The University opposed the petition on

several grounds.

“The PNHA was an enpl oyee organi zati on under HEERA
representing housestaff at the University of California.

°PERB regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq.
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At pre-hearing conferences the parties selected
representative departnents from each canpus to provide testinony
at the hearing. After two weeks of hearing, the parties entered
into a stipulation agreeing that if housestaff are found to be
enpl oyees under section 3562(f) of HEERA, the appropriate units
for neeting and negotiating would be canpuswi de rather than a
single systemM de unit. The stipulation was based upon a series
of factual stipulations |eading to a conclusion that | ocal
autonony has increased at University nedical facilities since the
time of the Regents litigation.

At that tinme CAIR also nodified the petition to delete
dental, pharmacy, and veterinary housestaff as well as all
"fellows" in second board subspeciality prograns. The parties
al so resolved all supervisory issues.

The stipulation of the parties was accepted and, based upon
-an anended petition for canpus units, the proof of support was
reevaluated. As a result, the petitions for units at the
University's Irvine and San Di ego canpuses were dism ssed due to
| ack of support.?®

The hearing regarding the remaining canpuses concl uded on
July 21, 1997, after 31 days of hearing. Transcripts were
prepared, briefs were filed and the case was submtted for

deci si on on Novenmber 18, 1997.

®The parties also stipulated to be bound at any canpus
dism ssed fromthis hearing for lack of a show ng of support by a
final court decision of the issues litigated in this hearing.
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Fl NDI NGS OF FACT

The University operates nedical schools at five of its
canpuses: San Francisco (UCSF), Los Angeles (UCLA), San D ego
(ucsD), Davis (UD and Irvine (UCl). As part of the graduate
nmedi cal education programthe University offers residency
training in approximately 25 specialty prograns (e.g., interna
medi ci ne, surgery, energency nedicine, pediatrics, psychiatry,
etc.)

Each specialty program has a sponsoring institution that
assunes final responsibility for the program Al of the
progranms at issue in this case are sponsored by one of the
Uni versity nedical centers.’

Students in nedical school typically spend their |ast year
or two of nedical school rotating through various assignnents
within a hospital setting. Upon graduation from nedical school,
- students receive their MD. degree, then begin a residency
program

Resi dency prograns typically last fromtwo to six years

after graduation.® After the first year of their residency

"Housest af f from prograns sponsored by Kai ser Permanente or
Cedars- Sinai Medical Center, for exanple, may rotate through one
of the University owned and operated facilities, but are not
considered UC residents and would not typically be on the
University payroll. Residents in those prograns are not included
within the petitioned units.

8%ears ago the first year after medical school was conmonly
referred to as an internship, however, the termintern is now
out dated and sel dom used.



program residents typically take |icensing exans and becone
fully licensed to practice nedicine in California.

Al t hough fully licensed to practice nedicine, nobst residents
continue in a specialty programto becone "board certified" by
one of the various nedical specialty boards approved by a joint
commttee of the Anmerican Medical Association and the Anerican
Board of Medical Specialties. Board certifications are a basic
prof essional qualification for a doctor to be granted hospital
privileges and placed on approved provi der panels of insurance
conpani es.

The specialty prograns are accredited by the Accreditation
Council for Graduate Medical Education (ACGVE). The ACGMVE sets
standards and conducts accreditation reviews for all specialty
prograns. The standards are set forth in a book referred to as
the "essential s". I f a programdoes not neet the m ni mum
standards set forth in the essentials the programmay receive
accreditation reviews nore frequently than normal, receive
war ni ng noti ces, be placed on probation, or, in extrenely
egregi ous situations, even lose its accreditation entirely.

The essentials are revised on a ongoing basis. The trend
has been for the essentials to becone nore specific with each
revision. Although prograns vary greatly, the essentials often
spell out the length of the program general curriculum
requi renents, type of didactic training, types and sonetines
specific nunbers of clinical procedures required, and resident

eval uation policies, anong other requirenents.



The essentials states:

The training of [housestaff] relies primarily
on | earning acquired through the process of
their providing patient care under
supervision. The quality of the training
experience depends on the quality of patient
care. Educational quality and patient care
quality are interdependent and nust be
pursued in such a way that they enhance
rather than interfere wwth each other. A
proper bal ance nust be maintained so that a
program of graduate nedical education does
not rely on [housestaff] to neet patient care
needs at the expense of educationa

obj ecti ves.

The educational goals of the program and

| earni ng obj ectives of residents nmust not be
conprom sed by excessive reliance on
residents to fulfill the institutiona

servi ce obligations.

Housestaff |earn through both clinical and didactic
training. The vast majority of their tinme is typically spent in
~a clinical setting working directly with patients. Resi dent s
typically rotate through various departnents or assignnments in
two to four week blocks of time. Mst rotations assign residents
to patient care teans which include an attendi ng physician,
residents in varying years within their program and nedical
student s.

The theory behind graduate nedical education is one of
progressive responsibility. The anount of independence residents
recei ve depends upon their experience and confidence |level. New

residents are given greater supervision by either an attendi ng

physician or a nore senior resident. Senior residents are



expected to work nore independently and to assist and teach
junior residents. Al residents are al so expected to supervise
medi cal students on their team As residents becone nore
experienced, they are also expected to put on conferences and
conduct pre-rounds with |ess senior residents and nedi cal
students.

First year residents tend to do a great deal of "grunt" work
such as witing patient care orders and prescriptions. Wen they
have questions or concerns, they typically turn to nore senior
residents for‘help. Al t hough there are exceptions, the protocol
nost followed is that residents work up the chain of conmand as
hel p is needed, especially when residents are working on call®
whi |l e nost attendi ng physicians are not actually in the hospital.
For exanple, a junior resident would typically first contact a
seni or resident. If additional help is needed the senior
-resident mght then call a chief resident or fellow | f
additional help is needed the attendi ng physician m ght be
contacted at home. °

Right fromthe start of their residency prograns, residents
are assigned to the front lines of patient care efforts and are

imrersed in all aspects of direct patient care. They reqgularly

"Although it varies by programand facility, "on call"
generally denotes a work shift which continues from one day
t hrough the evening and into the next norning.

Typi cal exceptions include departnents such as energency
medi ci ne or intensive care nurseries where an attendi ng physician
is present in the hospital 24 hours per day, or where there are
standing orders to contact the attendi ng physician at hone
whenever a hospital adm ssion occurs.
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per formphysi cal exam nations, obtain patients' nedical

hi stories, develop and inplenent treatnent plans, prescribe and
adm ni ster drugs, and performa lengthy |ist of dangerous nedical
procedur es.

Most patients admtted to the hospital are first seen by a
resident and often are not seen by an attendi ng physician until
the next day. A significant nunber of residents testified that
they continually make critical decisions in life or death
situations wthout the presence of an attendi ng physician.

Recently sone prograns have taken steps to insure that all
patients are either personally seen by an attendi ng physician, or
the case is personally reviewed after the fact by an attending
physi ci an the next day. There is abundant evidence, however,
that this policy was not inplenmented as either a patient care
issue or for the educational benefit of housestaff. The
University, |ike many other teaching hospitals, is currently
under investigation for its billing practices under Medicare.
Under Medi care guidelines, the University is not allowed to bil
for services provided by residents. Therefore, the only way the
University can bill directly for physician services is if the
attendi ng physician is actually present in the roomw th the
patient or, in certain fields such as radi ol ogy, personally
reviews the charts the next norning. |In sone departnents, prior
to the Medicare regul ations, senior housestaff were allowed to
sign off on patients upon their discharge. The attendi ng

physi cian would then bill for the services as though the



attendi ng physician had personally perforned the service. That
practice has since been determ ned by Medicare to be inproper.

According to testinony of both attending physicians and
housestaff, the requirenment that attending physicians personally
see all patients-has been to the detrinent of the educati onal
process. For exanple, in the past attending physicians in the
UCLA energency room sel ected cases for review based upon which
cases required their assistance or provided a |earning
opportunity for housestaff. Now that each patient nust be seen
by the attendi ng physician, that physician's tine can easily be
dom nated by routine cases with little or no |learning value to
housest af f .

Housestaff also | earn through a nunber of other nethods not
involving direct patient care. "Conferences" are didactic
prograns offered on a weekly basis at regular tines. At
-conferences, faculty or other housestaff offer |ectures or
interactive |earning experiences on matters of interest to
housestaff. In nost prograns, housestaff are required to conduct
a certain nunber of conferences to remain in good standing within
t he program

Attendance at conferences seens to vary dependi ng upon the
facility, the program the year, and the University's interest in
taki ng attendance. O ten housestaff are unable to attend or are
cal l ed out of conferences due to patient care needs, which take
precedence. Cuidelines require that housestaff attend at | east

70 percent of all conferences. |In sone prograns when attendance
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drops below 70 percent, the program sends housestaff a letter
rem nding them that they are expected to attend the conferences.
In other programs there appeared to be no consequences for
droppi ng down to 50 percent attendance.

"Gand rounds" are occasional |ecture prograns for all the
housestaff in a specialty program They are given by UC faculty,
outside visiting faculty, or on occasion, practitioners with
speci al expertise.

"Attending rounds" are sessions with all housestaff, nedical
staff and nedical students on a particular rotation who are on
duty. They typically occur daily. During attending rounds, the
attendi ng physician and the housestaff team on duty often tour
the hospital to view and discuss patients with interesting
medi cal issues. These discussions are typically socratic in
met hod, with the attendi ng physician asking questions of
- housestaff in order to elicit any learning fromthe case.

"Journal clubs" are groups of residents and faculty who neet
to discuss recent or pertinent articles published in nedical
journals. Typically each neeting, one or two individuals review
articles for the group as a whole. All the participants then
di scuss the article. These neetings are usually held during off
duty hours at a club nenber's house.

Many of the didactic programs are also attended by other
physicians to satisfy continuing nmedical education requirenents.
Every witness who was asked indicated that they believed their

education continued beyond their residency program All
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W tnesses believed that nedical education is a lifelong |earning
effort.

There was conflicting testinony about the inpact that
ancillary staffing has upon the educational efforts of
housest af f. It appears that there are variations between
departnents, prograns and facilities. |In sonme departnents
staf fing has been reduced or remmined the same for sone tine,
thus putting a greater load on housestaff to performnore nundane
procedures such as patient transports or hanging X-rays. One
radi ol ogy resident estimated that in sonme departnents he spends
up to two hours a day going through patient records |ocating and
t hen hangi ng X-rays. In other departnments ancillary staff
| ocates and hangs the radi ographs for the housestaff.

Overall, it appears that ancillary staffing has increased
over the years in an effort to reduce sone of the non-educati onal
mundane duties that residents have been assigned in the past.
Probably the best exanples are phlebotony teans assigned to draw
bl ood frompatients, and special transport nurses who acconpany
patients when they are transferred between departnents.

The working hours of residents vary a great deal depending
upon their specialty, with extrenes at both ends of the scale.

A very small nunber of rotations may be 8 am to 5 p.m, six
days a week, while others consistently exceed 100 hours per week
as a mnimum Mst rotations average sonewhere between 70 and 80

hours per week. On nmany, if not nost rotations, it is common for
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housestaff to be required to work 30- to.36-hour shifts every
fourth day. |

The ACGMVE essentials states:

Resi dent duty hours nust not be excessive.
The structuring of duty hours and on-cal
schedul es nust focus on the needs of the
patient, continuity of care, and the
educati onal needs of the resident.

Wil e prograns vary on the matter of hours within the
essentials, the nost common requirenents provide that the program
must, on average, permt residents to spend at |least 1 day out of
7 duty free fromthe hospital, and be assigned on-call duty
(overnight) no nore frequently than every third night. In a few
programs, the essentials sets |limts on the nunber of duty hours.
For exanple, internal nmedicine requires that residents spend no
nmore than 80 hours per week in patient care duties, when averaged
over a four week period.

Housestaff are paid with nonthly University payroll checks,
fromwhich state and federal taxes are withheld. Their pay
vari es depending upon their year in the program and to a slight
degree where they work. The University Ofice of the President
sets guidelines for residents' annual salaries rahging from
$30, 900 to $44, 600. I ndi vi dual canpuses are able to increase
t hose anobunts in order to stay conpetitive, however. For
exanple, at UCD the University has added a stipend to help offset
the cost of a disability insurance program

In addition to a salary, housestaff receive a significant

benefits package; Wil e the benefit packages vary sonewhat anong
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Uni versity locations, nost include four weeks of paid vacation, a
choi ce between two full coverage health insurance plans, dental,
vision and prescription coverage for residents and their
famlies, long termdisability insurance (or an offsetting
stipend to purchase individual disability insurance), life
i nsurance, uniforms, neals while on duty, and |ong range pagers.
The University also provides housestaff with fully paid nedical
mal practice insurance. Residents are also covered by socia
security and morkeré conpensation prograns. Housestaff are not
allowed to join the University retirenment plan
Al t hough the University carries housestaff on University
books as enrolled and registered students, residents do not
conpl ete student registration forms. Nor do they pay any tuition
or other student fees. Residents are not referred to as students
but rather as residents, colleagues or doctors, unlike nedical
- students on hospital rotations who are referred to as students.
Resi dents do not take academic tests |ike those taken by
medi cal students, and they receive no grades. Instead, residents
recei ve evaluations at the conclusion of each rotation.
Resi dents occasionally take national exam nations, for which no
grades are given, in preparation for their board certification.
These exans are typically not used for evaluation purposes and
are designed to provide feedback to residents about their
i ndi vi dual strengths and weaknesses, as well as feedback to the

Uni versity about program strengths and weaknesses.
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Resi dents receive no degree fromthe University upon
conpletion of the residency program They do, however, receive a
certificate indicating that they have conpleted the program and
are eligible to take specialty board exans.

The testinony fromresidents about their educational
objectives was fairly consistent. Residents choose a residency
program in order to devel op conpetency in a specialized field of
medi cine. @Gining mastery in their chosen field enables themto
beconme board certified. It also gives them experience practicing
medi cine. Sone residents also indicated a desire to continue in
an academ c setting, and their residency program hel ps them
establish credentials for future enploynent. Many residents also
testified that they hoped to establish professional relationships
with faculty to assist themw th future career opportunities.

It is a fair generalization to say that alnost all residents
chose their University residency program because it offered them
extrenely high quality training, |eading to successful board
certification in their chosen specialty field. A significant
nunber of housestaff testified that they also made their initia
sel ection of progranms based upon geographic |ocation. Wen asked
whet her the anobunt of the salary offered was a factor in their
deci sion, nost indicated that it was not because there wasn't a
significant difference between the various prograns.

A significant portion of housestaff seek outside enpl oynent
as physicians during their residency. Mst prograns do not

di scourage this, although nost require that the resident first
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get perm ssion fromthe programdirector. This insures that
residents do not jeopardize success in their own programdue to
the demands of outside enploynent. Sone prograns al so prohibit
housestaff frommoonlighting at facilities where they would al so
serve as residents. This policy seeks to avoid the situation
where two residents fromthe same program may be working side by
side, doing the sane work, with one of the residents being paid
an additional $600 per shift. Residents in sone prograns can
suppl ement their salary by approximately 30 percent through
nmoonl i ghti ng.

One incident regarding noonlighting provides a dramatic
exanpl e of the service aspects of the residency program
Residents in a UCLA programhad a history of noonlighting at the
Vet erans Hospital, providing necessary patient care coverage.
The VA then ran into budget difficulties and could no | onger
afford to pay for the noonlighting residents. At the request of
the VA, the UCLA residency program sinply assigned the residents
to the VA hospital for extra on call shifts w thout noonlighting
pay as part of their programresponsibilities. Wen residents
objected to having to work the extra shifts as part of their
residency responsibilities rather than for the noonlighting pay
that they used to receive, they were told that if they failed to
cover the rotations they would be term nated from the program

O her exanpl es of service obligations occurred when the
nunber of residents in a programdecreased, resulting in |less

patient care coverage. The program added extra call schedules to
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the resident assignnents to insure that patient care coverage
cont i nued.

There were, however, nunerous exanples where conplaints from
housestaff resulted in changes to the program Mst prograns
sponsor an annual three-day retreat for housestaff, in which they
di scuss program structure and adm nistration. Several tinmes a
year housestaff have the opportunity to neet as a group with
program managers. Many prograns al so host regular |uncheons with
residents to discuss housestaff needs or conplaints. Residents
use all of these forunms to voice conplaints about their prograns
to the adm ni stration. It al so appears that housestaff are quite
willing to voice conplaints and suggestions for inprovenent
directly to program faculty and adm ni strati on. There are many
exanples in the record where program adm ni strators took action
to inprove situations brought to them by housestaff.

CAIR has negotiated collective bargaining agreenents with
nunmer ous ot her hospitals outside the University of California
system Those coll ective bargai ning agreenents nay, however,
cover University residents during the tine they may be rotating
t hrough a non-University owned and operated facility. An exanple
of this is the collective bargai ning agreenent between CAIR and
San Franci sco CGeneral Hospital, which was negotiated under the
Meyers-M | ias-Brown Act (MVMBA) (Gov. Code, sec. 3500 et seq.).

Housestaff are also covered by the collective bargaining

agreenent between the State of California (State) and the Union
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of American Physicians and Dentists.' 1In establishing State
Bargaining Unit 16 (physician, dentist, and podiatrist), the PERB
i ncl uded housestaff as professional enployees within the

bargai ning unit under the State Enpl oyer-Enpl oyee Rel ati ons Act
(SEERA) (&ov. Code, sec. 3512 et seq.). (In the Matter of: Unit

Determnation for the State of California (1979) PERB Deci sion

No. 110-S.)

Both parties offered exanples of contractual grievance
procedures used to resolve housestaff conplaints wthin various
bargai ning units under other statutes (e.g., MVBA) or other
states. The University offered several exanples where academ c
and enpl oynent issues were intermngled wthin a grievance, thus
risking that an arbitrator would be allowed to nmake rulings on
academc issues. University witnesses also testified that they
felt ahy grievance process involving a union advocate nmade the
probl em sol ving process nore adversari al

The vast majority of grievances are, however, settled at
informal stages. Arbitrations are very rare. For exanple, in
its 15-year history statewi de, CAIR has not taken a single
grievance to arbitration.

Most prograns benefit froma w der variety of patient mx
and | earning experiences than a single University facility can

provide. The University therefore enters into arrangenents with

“'t is appropriate for an adm nistrative agency to take
official notice of its own records. (H_Monte Union H gh School
District (1980) PERB Decision No. 142.)
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other facilities not owned and operated by the University.'? For
exanpl e, UCLA housestaff rotate through the Veterans Hospital to
gain nore experience dealing with an elderly nale patient
popul ation with a high incidence of chronic lung di sease.
Housestaff at UCSF rotate through San Francisco General Hospital
in order to work with a nore indigent patient population, which
generally suffers nore acute disease, or Childrens Hospital to
gain nore exposure to sick children

In nost instances University housestaff rotating through
non- Uni versity owned and operated facilities remain on the
Uni versity payroll, receiving University paychecks at the sane
pay level they receive within a University rotation. The
University typically, although not always, is reinbursed by the
non- owned and operated host facility for the salary the
Uni versity pays the housestaff while on rotation at that
facility. Exanples where the University mght not receive
rei mbursenent occur when residents rotate through rural clinics
or private physician offices to obtain specialized experience
regarding rural settings or snmall private practices. In those
cases, the University would continue paying the residents' salary

and not receive any reinbursenent.

2Wthin the non-University owned and operated facilities
there are both "participating" and "UC affiliated" prograns and
institutions. Gven the holding that all housestaff at non-
Uni versity owned and operated facilities are excluded from
coverage, it is unnecessary to discuss the conplexities
di stingui shing the two.

19



Even when the University does get reinbursed for resident
sal aries, the reinbursenent usually does not cover the full cost
of assigning housestaff to non-owned and operated facilities.
There are usually additional expenses associated with program
adm ni stration and didactic training that are not covered by the
rei mbursenent. Thus, in the best of arrangenents the University
breaks even, and in nost situations it |oses noney when rotating
residents to non-owned and operated facilities.

The parties offered conflicting studies regarding the
financial advantages to a nedical center for sponsoring residency
progranms. The studies offered by the University were nore
credible than the study offered by CAIR  \Wile the results were
not clear cut, the nore credible studies concluded that residency
training prograns were a financial disadvantage for the
sponsoring institution.®®

The University has ultimate control over the curriculum but
not the day to day activities or supervision at non-owned and
operated facilities. Attending physicians at these facilities
are given University faculty appointnents so that they may
supervise University housestaff. These are often non-paying
appoi ntnents, however, sonetines the University pays a snall
portion of the attending physician's salary. Attending

physicians at these facilities often take on teaching duties

BA though the data was not sufficient to draw clear
concl usi ons, one credible study suggested that a proper m x of
experienced and inexperienced residents m ght generate a slight
revenue in anbul atory settings while other settings would not be
cost effective at all.
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because it is considered prestigious to be a nenber of the
University clinical faculty or sinply because they enjoy
teaching, in spite of not receiving additional salary.

The anmount of control the University exercises over work
i ssues at non-owned and operated facilities varies a great deal.
In a few cases the University's control is clear and direct, such
as at San Francisco CGeneral Hospital where the contract between
the University and San Franci sco General specifically states:
"There shall be no disciplinary action against any individua
initiated by San Franci sco General Hospital. Any concerns or
conplaints by the Hospital will be registered with the University
of California who will then act in accordance with University
procedures.”

Uni versity influence regarding work issues in nost cases,
however, is |limted to persuasion because the University does not
have discretion to unilaterally set working conditions. The
Uni versity does, however, exercise sone authority when
negotiating with the non-owned facilities. If the University is
not satisfied wwth the conditions it can pull the program from
the non-owned and operated facility. Since this may work to the
detrinment of both housestaff and the programitself, this
approach would not be exercised lightly.

The University receives no patient care services from
residents rotating through non-owned and operated facilities.

The purpose for such rotations is to benefit the educati onal

program of the residents. To sone extent the University's
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reputation does benefit fromsuch affiliations. Severa
residents testified that they were drawn to their program
initially because it had opportunities for a w de range of
experiences. That breadth of experiences would not be avail able
fromonly University owned and operated facilities. Thus,
Uni versity prograns have a better reputétion and can attract nore
highly rated students because they are not limted to experiences
at University owned and operated facilities. ™ .

DI SCUSSI ON

Issue # 1: The Enployee Status of Residents

This unit dispute is governed primarily by HEERA section
3562 (f) (subsection f), which states:

(f) "Enpl oyee" or "higher education
enpl oyee" neans any enpl oyee of the Regents
of the University of California, the
Directors of Hastings College of the Law, or

“I'n deternmining these findings of fact, two w tnesses were
noteworthy for their lack of credibility. The first was
petitioner witness Dr. Theodore G andin Rose, who testified about
the economc feasibility of residency prograns. His testinony
offered a study which appeared to be nore of an advocacy piece to
support the retention of a particular program in which he had a
vested interest, rather than a true assessnent of facts. The
second was University witness Dr. Ralph C. Jung, who described a
particular resident as "both a |lazy resident and an inaccurate

resident [who] would falsify information”. Dr. Jung was using
this as an exanple of where his nentoring a resident had suffered
as a result of the existence of a formal grievance procedure. It

was pointed out to Dr. Jung that no grievance was ever filed
regarding this individual, and that their dispute never involved
the grievance process. Dr. Jung' s response was "But if it would
have |'d have been nadder than hell at this guy for putting ne

t hrough the hassle of [having] to testify on a formal Residency
Review Commttee that this guy was a jerk." (Reporter's
Transcript, Vol. 18, pp. 143-144.) Dr. Jung's use of this
exanple to buttress his personal views that grievance processes
harm the nmentoring process reduces the credibility of his entire
testi nony.
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‘the Board of Trustees of the California State
Uni versity, whose enploynent is principally
within the State of California. However,
managerial, and confidential enployees shall
be excluded from coverage under this chapter.
The board may find student enpl oyees whose
enpl oynent is contingent on their status as
students are enployees only if the services
they provide are unrelated to their
educati onal objectives, or, that those
educational objectives are subordinate to the
services they perform and that coverage under
this chapter would further the purposes of
this chapter.
This section calls for the application of three tests to
determ ne coverage of student enployees. The first test is
whet her enpl oynent is contingent upon the candidate's status as a
st udent. I f enploynment in a disputed position is not contingent
on student status, then the additional requirenents of subsection
(f) do not apply and student enpl oyees are guaranteed rights
under the Act.
The second test provides that even if enploynent in a
di sputed position is contingent upon status as a student,
coverage under HEERA wi Il be extended if services provided to the
University by the student enpl oyees are unrelated to their
educati onal objectives.
The third test has two prongs. Under this test, student
enpl oyees whose enploynent is contingent upon their status as
students and whose educational objectives are related to the
services they perform for the University may be extended coverage
under HEERA if their educational objectives are subordinate to
the services provided (Prong One) and coverage under HEERA woul d
further the purposes of the Act (Prong Two).
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First Test: |s Enploynent Contingent Upon_Student Status?

A strong argunent can be made that housestaff are
prof essi onal enpl oyees rather than students, and therefore, their
enpl oynent is not contingent on student status. This issue is
addressed later in this decision. However, in spite of that
strong argunent, the facts as they exist now are al nost identica
to those in the Regents case. Because both the Board and the
court previously analyzed housestaff as students on simlar
facts, | feel bound by that holding. Therefore, because
housestaff are admtted into an edubational program rat her than
hired into a job, and because no individuals outside the
educational programare hired to performas residents, | conclude
that enploynent as a resident is contingent upon student status.

Second Test: Are Services Related to Educational bjectives?

The services provided by residents are related to their
educati onal objectives. The overriding educational objective of
all residents who testified was to becone conpetent, board
certified physicians. The only effective way to acconplish that
objective is to gain experience as a practicing physician in an
approved residency program Thus, when residents are worKking
with patients under the supervision of nore senior residents
and/ or attendi ng physicians, that work is directly related to

their educational objectives.
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Third Test: Are Educational bjectives Subordi nate to Services
(Prong One) and Wul d Coverage Under the Act Further the Purposes
of the Act (Prong Two)?

In Regents, the Suprene Court reviewed HEERA | egi sl ative
history, noting that the Legislature had created a new standard
for determning the status of residents, rather than follow ng
Nat i onal Labor Rel ations Board precedent. The court believed
that subsection (f) was the Legislature's attenpt to craft a nore
conprehensive alternative to either a "primary purpose"” test or a
test focused instead on the value of the services perforned.

The court believed that in crafting HEERA, the Legislature
did not focus solely on the primary purpose of the enploynent or
on the value of services performed. Instead, subsection (f)
requires that in-cases where enploynent is contingent upon
student status and the student enployee's educational objectives
are related to the services perforned, PERB nust bal ance those
.educational objectives against the value of the services
per fornmed.

In determ ning the educational objectives of student
enpl oyees, the court nade it clear that PERB was to focus on the
personal |y held subjective perceptions of the students
t hensel ves. Once the subjective educational goals of the student
enpl oyees are determ ned, they are then wei ghed agai nst the
obj ective value of the services perforned:

.o to see if the students' educationa

obj ecti ves, however personally inportant, are
nonet hel ess subordinate to the services they
are required to perform Thus, even if PERB
finds that the students' notivation for
accepting enpl oynent was primarily
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educational, the inquiry does not end here.

PERB nust |ook further - to the services

actually perforned - to determ ne whether the

students' educational objectives take a back

seat to their service obligations. [[Regent s

at p. 614; fn. omtted.]

Thus, even if all student enpl oyees concurred that their
purpose in taking the job was to further their educati onal
obj ectives, the Board could determ ne that those educationa
obj ectives were subordinate to the value of the services
provi ded. For exanple, in Regents there was evidence that the
residents chose their positions in order to best fulfill their
personal educational objectives.?® Yet the Board still found
that the educational objectives were subordinate to the val uable
patient care services provided.
Prong One
While the record in this hearing is longer, it is

fundanentally simlar to the facts outlined in the earlier
Regents case. Although there may be m nor changes of enphasis,
all of the following factors which the court relied upon in

Regents to uphold the Board's housestaff decision are still
appl i cabl e:

®The administrative |law judge in that case noted:

[Al 11 housestaff witnesses testified [that]
their educational objectives in choosing and
participating in a residency program are

to receive the best nedical training and
qualify for specialty or subspecialty
certification. . . . [Regents at p. 640,

fn 14.]
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1. The substantial quantity of tinme residents spend on
clinical activities and direct patient care;

2. The nature of the procedures residents performwth
little or no supervision;

3. The professional guidance residents provide for newer
residents, nedical students and other hospital enployees;

4. The extensive indicia of enploynent status of
residents; and

5. The extent of educational benefit and training received
by the residents.

The vast majority of a resident's tine is spent in direct
patient care. They performphysical exam nations, take patient
hi stories, develop treatnent plans, prescribe and adm nister
dangerous drugs, and performall sorts of extensive nedica
procedures in life threatening situations fromintubations to
delivering babies. A nost all hospital adm ssions are first seen
by residents and are often not seen by an attendi ng physician
until the next day.

Housestaff continue to work extrenely long hours in spite of
efforts to reduce their workload. An 80-hour work week is very
common, W th sone prograns or rotations exceeding 100 hours per
week. - Even follow ng the guidelines on hours suggested by the
essentials, a resident can be assigned shifts of 24 to 36 hours
every third or fourth day, and regularly work 80-hour weeks,
receiving only one day off out of every seven "when averaged over

f our weeks".
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Seni or housestaff also have substantial teaching and
supervi sory duti es. First year residents on call or working on
weekends al nost al ways take questions to their senior residents
before they contact an attending physician. Senior residents
al so put on conferences and give regular instruction to |ess
seni or residents and nedi cal students assigned to their team
Residents also regularly issue nedical orders which nust be
carried out by nurses and other technicians. |

The indicia of enployment are also extensive. Residents are
pai d approximately from $31,000 to $45,000 annually. Housestaff
do not work according to typical academ c schedules (i.e., on a
semester or quarter systemw th a set period when everyone is
of f) but rather they work year round and receive four weeks of
pai d vacation scheduled to ensure adequate staffing of residents
exists at all tines.

Housestaff also receive a better benefit package than nost
ot her University enployees. They typically receive a choice
between two full coverage health insurance plans, dental, vision
and prescription coverage for the resident and their entire
famly, long termdisability insurance (or an offsetting stipend
for the resident to purchase their own disability insurance),
life insurance, uniforns, neals when on duty, and |ong range
pagers. The University also provides housestaff with a mgjor
benefit for any doctor: fully paid nedical malpractice

i nsur ance.
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Housestaff are paid through regular payroll checks issued by
the University, fromwhich state and federal taxes are deducted.
They are covered by social security and workers conpensation
progranms. They receive performance eval uati ons, not grades. | f
they are pronoted to their next |evel based upon those
eval uations, they receive annual salary increases.

Resi dents pay no University tuition or student fees. They
take no University exam nations, but rather a very |limted nunber
of national nedical exam nations for which no grades are given.
They receive no degree fromthe University at the conpletion of
the program They are not identified as or called "students,"
but rather referred to as housestaff, residents, doctors, or
col |l eagues. This distinguishes housestaff from nedical students
al so doing rotations within the hospital who are referred to as
student s.

Finally, although there has been an increasing enphasis upon
the inportance of the didactic training over the past years, both
the nature and anount of didactic training received is
substantially simlar to that outlined by the Suprenme Court in
Regents. Also, since patient care is the primary responsibility
for residents, conflicts between patient care and di dactics tend
to be resolved in favor of patient care.

One significant change has been inplenented since the tine
of the Regents decision. In the past, a patient could have been
admtted, treated, and discharged w thout ever seeing an

attendi ng physician. Now, alnost all patients are either
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personal ly seen or their cases are reviewed by an attending
physician. This change was not instituted to benefit the
educational program but rather to avoid Medicare fraud. It is
not a persuasive factor in determning the enpl oyee status of
housest af f .

Evi dence that educational aspects play a nore significant
role now than in the past are offset by new exanples that service
still plays a predomnant role. VWen UCLA required its residents
to cover call schedules at the VA hospital because the VA ran out
of noney to pay for noonlighting doctors, that decision was
i npl enented for service reasons, not for the education of the
residents. The same holds true when the nunber of residents in a
programis reduced and increased call schedules are assigned to
residents to maintain patient coverage. Thus, the findings of
fact and concl usions of both the Board and the Suprene Court
‘regarding the predom nance of service over educational objectives
are still supported by this record.

This is not neant to inply that educational objectives are
not being met or that they are not inportant. Virtually al
residents who testified believed that their educational
obj ectives were being met. That, however, was also the case in
Regents, and yet the Board and the Suprenme Court still concl uded
that service to the University, through the residents' clinica
duti es, predom nated over their educational objectives.

That conclusion is strongly corroborated by the fact that

housestaff fit so precisely within the definition of professiona
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enpl oyees. Section 3562(0)(2) states:
(o) "Professional enployee" neans:
(2) Any enpl oyee who: (i) has conpleted the
courses of specialized intellectua
instruction and study described . . . and
(i) is performng related work under the
supervi sion of a professional person to
qualify hinself to becone a professional
enpl oyee as defined in paragraph (1).

This statutory |anguage contenpl ates situations where
i ndi vi dual s have received their degrees, but nust performrel ated
wor kK under the supervision of those already qualified as
pr of essi onal enpl oyees before they are considered qualified
prof essi onal enpl oyees. By obtaining their nedical degree,
residents have "conpleted the courses of specialized intellectual
instruction and study". Resi dents also performrel ated work
under the supervision of a professional person in order to
qualify thensel ves to becone a professional enployee, i.e., a
board certified physician.

In Regents, the court found that section 3562(0)
corroborated their conclusion that housestaff were not excluded
per se fromthe benefits of collective bargaining, stating:

. . . Housestaff fit precisely within
this definition. The fact that housestaff
so clearly fall within the definition of
pr of essi onal enpl oyee reinforces the
view that the Legislature did not
i ntend housestaff to be excluded under
t he Act. [Fn. omtted.]
This finding is also consistent with the Board's holding in

In the Matter of: Unit Deternmination for the State of California.

upra, PERB Deci si on No. 110-S, where it placed nedical residents
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into the same professional enployee bargaining unit with

physi ci ans, dentists, and podiatrists.

Prong two

Havi ng concl uded that service to the University and its
patients predom nates over educational objectives, it is
necessary to determine if it would further the purposes of the
Act to extend coverage to housestaff. In Regents the Board
revi ewed the purposes of the Act and concluded that the extension
of collective bargaining rights to housestaff would give thema .
vi abl e mechani sm for resolving their differences and woul d,
therefore, foster harnoni ous and cooperative |abor relations
bet ween the University and housestaff.

I n uphol di ng the Board decision, the court specifically
rejected the University's claimthat its m ssion would be
under m ned by bargaining on subjects tied to the educati onal
aspects of the residency prograns.

. . . This "doonsday cry" seens sonmewhat
exaggerated in light of the fact that the
Uni versity engaged in neet-and-confer
sessions wth enpl oyee organi zations
representing housestaff prior to the
effective date of HEERA

Mor eover, the University's argunment is
premature. The argunent basically concerns
the appropriate scope of representation under
t he Act. (See section 3562, subd. (q).)

Such issues will undoubtedly arise in
specific factual contexts in which one side
wi shes to bargain over a certain subject and
the other side does not. These scope-of -
representation issues may be resolved by the
Board when they arise, since it alone has the
responsibility "[t]o determne in disputed
cases whether a particular itemis within or
wi t hout the scope of representation.”
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(Section 3563, subd. (b).) [Regents at
p. 623; enphasis inoriginal; fn. omtted.]

The court also rejected the University's claimthat
extendi ng coverage could lead to strikes and was i nappropriate
due to the brief tenure of housestaff.

The University also argues that permtting
col l ective bargaining for housestaff may |ead
to strikes. However, it is widely recognized
that collective bargaining is an alternative
di spute resol ution nmechani sm which di m ni shes
the probability that vital services will be

i nterrupted. (See San Di eqo Teachers Assn.

v. Superior Court, supra, 24 Cal.3d at pp. 8-
9, 13.)

Finally, the University argues that the brief

tenure of housestaff's relationship with the

Uni versity underm nes the concl usion that

coverage woul d further the purposes of the

Act. The University acknow edges that many

ot her individuals whose relationship with the

University is of short duration have been

accorded enpl oyee status with full bargaining

rights. Housestaff should not be treated

differently. . . . [Regents at pp. 623-624.]

In summary, wth the exception of a few new argunents

regarding the University's constitutional issue, which will be
di scussed later, the University's argunents in this case are
little nore than a rehash of old argunents rejected previously by
both the Board and the court. |If the outcone of this issue is to
be changed, it wll need to be done so as a change in policy at
the Board | evel, because the factual findings are not
substantially different fromthe Regents case. To cone to any
ot her conclusion would also result in the absurd inconsistency of
granting residents collective bargaining rights under the two

other California bargaining statutes applicable to residents, the
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MVBA (while on rotation at San Francisco General, for exanple)
and SEERA (while on rotation at a State hospital, for exanple),
but yet be excluded from coverage within their own program at the
Uni versity under HEERA

| therefore find, consistent with the Regents decision, that
housestaff are enpl oyees under section 3562 (f) of HEERA, and that
canmpuswi de units are appropriate for neeting and negoti ating.

| ssue # 2: Housestaff at Non-University Omed or Operated
Facilities

The second issue to be resolved is whether housestaff
working at facilities that are not owned and operated by the
University are enployees under HEERA. The reason residents are
rotated through such facilities is for their educational benefit.
Resi dents gain experience dealing with a different patient
popul ation and different disease progressions than those at
University facilities. The service benefit accrues to the non-
'University facility and its patients. Neither the University nor
any of its patients receive any service fromresidents at other
facilities. Even in the best of circunstances it is only a
nmonet ary break-even propogition for the University. I n nost
situations the University does not fully recover its costs in
sending residents to another facility.

One benefit the University does reap is that the reputation
of its programis typically enhanced. Because residents have
greater exposure to differing patient popul ations, the programis

considered nore attractive. Wiile it is to the benefit of the
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University to have its residency prograns respected, that benefit
cannot be considered a service under subsection (f).

The petitioner's claimthat the University and its non-owned
and operated facilities are joint enployers is rejected. Four
factors have traditionally been relevant in determning if two
enpl oyers should be considered a single enployer for collective
bar gai ni ng purposes; (1) the interrelationship of operations;

(2) common managenent; (3) centralized control of [|abor
relations; and (4) common ownership or financial control. (Radi 0

& Tel evi sion Broadcast Technicians Local 1264 v. Broadcast Serv.,

Mobil. Inc. (1965) 380 U.S. 255, 256 [58 LRRM 2545]; South

Prairie Const. Co. v. Operating Enqr's Local 627 (1976) 425 U.S.

800, 802 (fn. 3) [92 LRRM 2507].) The record does not support a
finding that the University is a joint enployer with any of the
non- owned and operated facilities.

The cl osest exanple is probably San Franci sco General
Hospital, where the contract between it and the University
specifically prohibits San Francisco General from taking any
di sciplinary action against residents. That clearly gives the
Uni versity control over sone |abor relations issues at San
Franci sco General. However, San Francisco General retains
sufficient autonony to negotiate a collective bargaining
agreenent with the petitioner under the MVBA, separate and apart
fromthe University. That collective bargaining agreenent
contai ns clauses such as Recognition, No Wrk Stoppages, Use of

Facilities (by the union), Bulletin Boards, Job Stewards, Access,

35



Dues Check O f, Agency Shop, Health and Safety, Mintenance of
Enpl oynent Status, Job Descriptions, Housestaff Lounge, Security,
Phl ebot oy Servi ces, Housestaff Responsibilities, Telephone
Calls, Meals, and over twenty other clauses reflecting that the
Uni versity does not exercise |abor relations control over San
Franci sco General .

Any commonal ity of managenent stops, for the nost part, at
the supervisory |level, where attendi ng physicians are given non-
payi ng University faculty appointnents. Nor is there evidence of
common ownership, University financial control over San Francisco
Ceneral or significant interrelationship of operations.

| therefore conclude that, as to non-University owned or
operated facilities, the educational objectives of housestaff

predom nate over the service received by _the University. Because

educati onal objectives of housestaff predom nate over services
received by the University, all housestaff working in rotations
at non-University owed or operated facilities are excluded from
coverage under HEERA. 1°

| ssue # 3: The Constitutional |ssue

The third and final issue is whether granting residents
enpl oyee status underm nes the University's constitutional
status. Ganting enployee status can be harnonized with the

University's constitutional status because HEERA deals with

®Because housestaff at non-owned and operated facilities are
excl uded based upon a lack of services received by the
University, it is unnecessary to deal with the University's
federal preenption and community of interest argunents.
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matters of statew de concern that foster stable: enpl oyer-enpl oyee
rel ati onshi ps, and does not inproperly intrude into interna
Uni versity affairs.

Article I X, section 9 of the California Constitution states
in relevant part:

The University of California shall constitute
a public trust, to be adm nistered by the

exi sting corporation known as "The Regents of
the University of California," with full
powers of organi zati on and governnent,

subject only to such legislative control as
may be necessary to insure the security of
its funds and conpliance with the terns of

t he endownents of the university and such
conpetitive bidding procedures as my be made
applicable to the university by statute for
the letting of construction contracts, sales
of real property, and purchasing of

materi al s, goods, and services.

The University argues that Article I X, section 9 prohibits
the Legislature fromenacting legislation that would interfere
with the University's power of organization and governance over
central or core functions such as its relationship with students
engaged in academ c activities, or its discretion in making

" According to the

acadeni c judgnents and academic policies.?
Uni versity, by excluding housestaff from coverage under
subsection (f) of HEERA, the Board can "save the Act from such a

constitutional confrontation."

YThe University is not precluded from raising constitutional
issues now for the first time. It is noteworthy, however, that
from 1979 to 1986 the University spent seven years litigating
this exact sanme case all the way to the California Suprene Court
and never once raised this issue which it now raises as such a
fundanmental intrusion into the University's constitutional
aut hority.
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Adm ni strative agencies are not typically involved in
constitutional issues. The California Constitution, Article III,
section 3.5, specifically provides in relevant part:

An adm ni strative agency, including an

admnistrative agency created by the

Constitution or an initiative or statute has

no power to:

(a) declare a statute unenforceable, or refuse to
enforce a statute, on the basis of it being
unconstitutional unless an appellate court
has made a determnation that such statute is
unconstitutional

(b) to declare a statute unconstitutiona

The University notes that it is not seeking to have PERB
resolve a constitutional challenge to HEERA. Rat her, the
Uni versity urges that PERB should interpret subsection (f) in a
manner whi ch excludes housestaff from coverage, in order "to
insul ate HEERA fromviolating article |IX, section 9".

| f possible, constitutional challenges should be avoided

t hrough statutory interpretations. (Leek v. Mashington Unified

School District (1981) 124 Cal.App.3d 43 [177 Cal.Rptr. 196];

Local 21, International Federation of Professional and Technical

Engi neers, AFL-CIOet. al. v. Rojas (1995) 40 Cal.App.4th 670
[46 Cal .Rptr.2d 813]; _Link v. _Antioch Unified School District

(1983) 142 Cal.App.3d 765 [191 Cal.Rptr. 264].) Because this

deci sion does not do that, it is appropriate to explain why.

In Pacific Legal Foundation v. Brown (1981) 29 Cal.3d 168
[172 Cal .Rptr. 487] (Pacific Legal Foundation), the court

reviewed a simlar challenge to the constitutionality of SEERA.
Petitioners claimed that SEERA conflicted with the merit system
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provisions of California Constitution, Article VII. The court
noted that the Legislature had carefully crafted the provisions
of SEERA with the constitutional mandates of Article VII "firmy
in mnd, explicitly reaffirmng the continued application of the
merit principle in the preanble of the act and fashioning the
maj or elenments of the act in a manner calculated to m nimze
potential conflict wwth the nerit principle".

As a general principle of statutory construction, the court
stated that doubts regarding the Legislature's plenary authority
shoul d be resolved in favor of the Legislature' s action.

(2) Moreover, our past cases establish that
the presunption of constitutionality accorded
to legislative acts is particularly
appropriate when the Legislature has enacted
a statute with the relevant constitutiona
prescriptions clearly in m nd. [Gtation.]
In such a case, the statute represents a
considered |l egislative judgnment as to the
appropriate reach of the constitutional
provision. Although the ultinmate
constitutional interpretation nust rest, of
course, withthe judiciary [citation], a
focused |l egislative judgnment on the question
enjoys significant weight and deference by
the courts. [Pacific Legal Foundation at

p. 180.]

The constitutionality of the MVBA has al so been tested. In

Sonoma County_Organi zation of Public Enployees v. County_ of

Sonoma (1979) 23 Cal.3d 296 [152 Cal.Rptr. 903], the court upheld
the sanctity of the collective bargaining agreenents under the
MVBA. Thus the Legislature's original action in establishing a
framework for resolving enpl oyer-enpl oyee disputes through

col l ective bargai ning was necessarily proper even though the
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Constitution grants charter cities, for exanple, plenary
authority to set conpensation.

In People ex rel. Seal Beach Police Oficers Aésn. v. City

of Seal Beach (1984) 36 Cal.3d 591 [205 Cal.Rptr. 794] (Seal

Beach Police Oficers Assn.), the court explicitly found the MVBA

constitutionally proper. In that case the city placed charter
amendnents before the voters on matters involving terns and

condi tions of enploynment without first satisfying the bargaining
requirements of the MVBA. The city argued that it had "the

absol ute, wunabridged constitutional authority to propose charter
amendnents to its electorate, which authority could not be
inpaired or limted by the requirenments of the MVBA (Cal. Const.,
art. XlI, 8§ 3, subd. (b))." The court stated:

Wil e the Legislature established a procedure
for resolving di sputes regardi ng wages, hours
and ot her conditions of enploynent, it did
not attenpt to establish standards for the
wages, hours and other terns and conditions
thenmsel ves. Rather, it "set forth
reasonabl e, proper and necessary principles
whi ch public agencies nust follow in their
rules and regulations for admnistering their
enpl oyer - enpl oyee rel ations, "
[CGtation.]

In a footnote, the court in Seal Beach Police Oficers Assn.

went on stating:

We enphasi ze that there is a clear

di stinction between the substance of a public
enpl oyee | abor issue and the procedure by
which it is resolved. Thus, there is no
guestion that "salaries of |ocal enployees of
a charter city constitute nunicipal affairs
and are not subject to general |aws."
(Sonoma_County Organi zation of Public

Enpl oyees v. County_of Sonoma, supra, 23
Cal.3d at p. 317.) Nevertheless, the process
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by which salaries are fixed is obviously a
matter of statew de concern and none coul d,

at this late stage, argue that a charter city
need not neet and confer concerning its
salary structure. [Seal Beach Police
Oficers Assn. at pp. 600-601, fn. 11.]

The Appropriate Test for an Article 1X Section 9 Challenge

Article IX section 9 of the California Constitution has
been interpreted by the courts as giving the Regents broad power
to organi ze and govern the University. In San Francisco Labor
Council v. Regents of the University of California (1980) 26
Cal.3d 758 [163 Cal.Rptr. 460] (San _Frapncisco Labor Council), the

court noted the University's "general immnity from Legi sl ative
regul ati ons" and that "the power of the Regents to operate,
control and administer the University is virtually exclusive."

In Goldberg v. Regents of the University of California (1967) 248

Cal . App. 2d 867, 874 [57 Cal.Rptr. 463] and Regents of the

University of California v. Superior Court (1970) 3 Cal.3d 529,

540 [91 Cal.Rptr. 57], the court stated: "The Regents have the
general rul e-making or policy making power in regard to the
University . . . andare . . . fully enpowered with respect to
the organi zati on and governnent of the University.

That power is not total however. |In San Francisco Labor
Council, the court set out areas where the University is subject
to regul ation.

(2) It is true the university is not
completely free from | egislative regul ation.
In addition to the specific provisions set
forth in article I X, section 9, there are
three areas of |egislative regulation.
First, the Legislature is vested with the
power of appropriation, preventing the
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regents from conpelling appropriations for
salaries.[® [Gtations.]

Second, it is well settled that genera
police power regul ations governing private
persons and corporations may be applied to
the University. [Gtations.] For exanple,
wor kers' conpensation |aws applicable to the
private sector nay be nmade applicable to the
uni versity.

Third, legislation regulating public agency
activity not generally applicable to the
public may be nmade applicable to the

uni versity when the |egislation regul ates
matters of statew de concern not involving
internal university affairs. [Gtation.]

It is this third area, legislation regulating public

agencies, that is at issue in this case. The test flows, in

significant part, fromthe court's holding in JTolman v. Underhi 1l
(1952) 39 Cal.2d 708 [249 P.2d 280] (Jolman). In that case the
court reviewed a University requirenent that enpl oyees take an
oath that they were not nenbers of the communist party. The
court held that |aws passed by the Legislature will prevail over
matters which are not exclusively university affairs.

. . . It is well settled, however, that |aws
passed by the Legislature under its general
police power will prevail over regul ations
made by the regents with regard to matters
whi ch are not exclusively university affairs.
[Gtations.] There can be no question that
the loyalty of teachers at the university is
not nmerely a matter involving the interna

BFor exanple, the Legislature appropriately regul ated
‘decisions of the University under this authority by reducing the
nunmber of specialty residency positions and increasing the nunber
of primary care residencies. This was appropriate even though it
intruded directly into decisions such as student adm ssions and
retention, course content, internal allocation of resources and
creation and term nation of academ c prograns.

42



affairs of that institution but is a subject

of general statew de concern. . . . [Tolman

at p. 712.]
Thus, the court interpreted what is exclusively University-
affairs very narrowy, finding that the loyalty of teachers at
the University was a matter of general statew de concern, and
therefore subject to |egislative regulation.

The court went on to say that the Legislature's intent is
not neasured only by the |anguage used, but rather by the whole
pur pose and scope of the legislative schenme. The court also
st at ed:

Constitutional limtations upon the

Leglslature S powers are to be strictly
construed, and any doubt as to its paranount

authority . . . wll be resolved in favor of
its action. . . . [JTolman at p. 712.]

In Coutin v. Lucas (1990) 220 Cal.App.3d 1016 [270 Cal . Rptr.
93], pet. hrg. den. August 15, 1990, the court of appea
interpreted what is exclusive internal University affairs very
narrowmy and interpreted general statew de concerns of the
Legi sl ature very broadly. The issue was whether the Legislature
could statutorily prohibit the Chief Justice of the State of
California fromsitting on the University Board of Regents. The
court broadly defined the general statew de concern as a
| egislative determination that judges should not be involved with
nonjudicial duties in a nonjudicial public entity. The court
found that the statutory renoval of the chief justice fromthe

Board of Regents "surely constitutes matters of transcendi ng
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statewi de concern, and is patently not 'nmerely a matter involving
the internal affairs of [the University]'." (Ld.. at p. 1026.)

Even cases invalidating |legislative regulation of the
University did so narrowy, and only with an actual dispute
before the court. In San Francisco Labor Council, the court
invalidated a prevailing wage statute because it interfered with
Article I X, section 9. In that case the legislation required the
University to set mninmum salary rates at or above the prevailing
wage rates in various |locations. The court distinguished the
prevailing wage statute froma m ni nrumwage statute which would
have been an appropriate regulation. The court pointed out that
the prevailing wage |egislation was not an appropriations bill,
nor was there any showi ng that the requirenments had been nade
"generally applicable to private persons and corporations".
Furthernore, the court found that the regul ati on was not one of
.statewi de concern even though it had been declared so by the
Legislature. To the contrary, the court found that while the
regul ation clainmed to establish mninumstandards, it in effect
determ ned University wages based upon extrinsic facts, i.e.,
prevailing wages in the |ocal area.

In Scharf v. Regents of the University of California (1991)
234 Cal . App.3d 1393 [286 Cal.Rptr. 227] (Scharf), the Legislature

amended the Education Code to require the University to provide
enpl oyees access to their personnel files as part of the peer
review tenure/ pronotion process. Follow ng the guidance of San

Franci sco Labor Council and Tolman. the court held that the
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| egislation at issue in Scharf subjected the University to a
different and nore restrictive requirenent regardi ng disclosure
of personnel files than nost other public or private enployers.
The court determ ned that there was no coherent statew de schene
pertaining to the disclosure of personnel files, but rather an
array of diverse and conflicting regulations which were as

di sparate as those pertaining to the prevailing wage issue in San

Fr anci sco Labor Counci|l.. The court contrasted that to workers

conpensation | aws, which it noted may be nade applicable to the
Uni versity.

A second reason the legislation in Scharf was rejected was
that the issue constituted a very significant intrusion into the
peer review process. The court believed that both the eval uation
of scholarship and the granting of tenure or pronotion "is a
defining act of singular inportance to an academ c institution".
The court found it to be of conparable academ c inportance to the
establi shment of the educational curriculum which has |ong been
held within the authority of the University. (Ham lton v.
Regents of the University of California (1934) 219 Cal. 663 [28

P.2d 355], affd 293 U.S. 245 [79 L.Ed. 343, 55 S. . 197].)

Therefore, in applying the court's test fromSan Francisco

Labor Council to the case at hand, it is necessary to determ ne
whet her HEERA regul ates matters of general statew de concern

which are not nmerely internal or exclusively University affairs.
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Matters of Statew de Concern

On several occasions the California Suprenme Court has
recogni zed that the State's various collective bargaining
statutes are part of a general statew de conprehensive plan to
assure the peaceful resolution of enployer-enployee disputes in

the public sector. In Pacific lLegal Foundation the court set out

the history of the State's conprehensive plan:

In 1972, following the first major state

enpl oyee strike, the Legislature created the
Assenbly Advi sory Council on Public Enployee
Rel ati ons, chaired by UCLA Professor Benjamn
Aaron, to fornulate recommendations "for
establishing an appropriate framework within
whi ch di sputes can be settled between public
jurisdictions and their enpl oyees."”
[Gtation.] In its 1973 report the Advisory
Counci| recommended the enactnent of a
conprehensive state |aw, nodel ed on the
Nat i onal Labor Rel ations Act, which would
afford formal collective bargaining rights to
all public enpl oyees.

The Legi sl ature, however, was unable to agree
on a conprehensive bill covering all public
enpl oyees and decided instead to draft
separate collective bargaining statutes
directed to the specific needs and problens
of different categories of public entities.
In line wwth this approach, the Legislature
in 1975 first enacted the Educati onal

Enpl oynment Rel ations Act (EERA) [citation];
EERA repeal ed the Wnton Act, established
formal negotiating rights for public schoo
enpl oyees, and created the Educationa

Enpl oynent Rel ati ons Board, an expert, quasi-
judicial admnistrative agency nodel ed after
the National Labor Relations Board, to
enforce the act. In 1977, the Legislature
adopted SEERA, the legislation challenged in
the instant proceeding, to provide fornal
collective bargaining rights to state

enpl oyees. Finally, the legislative sequence
was conpleted in 1978 with the adoption of '
t he Hi gher Education Enpl oyer-Enpl oyee

Rel ati ons Act (HEERA) [citation], granting
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simlar rights to enployees in the state
university and University of California
systens. As this brief historical overview
denonstrates, SEERA constitutes one
significant conmponent in a network of recent
statutes affording collective bargaining
rights to California public enployees. [1d.,
at p. 177.]

In Regents, the court reiterated the conprehensive nature of the
col l ective bargai ning statutes:

In 1978, the California Legislature enacted

HEERA, whi ch extended col |l ective bargaining

rights to enployees of the University of

California, Hastings College of the Law and
the California State University. !

(Regents at pp. 604-605.)

The general statewide plan is clear and undeniable. Cities,
counties and special districts are covered by the MVBA * Public
education up through community colleges is covered by the EERA
The State of California and its enployees are covered by SEERA.
The University of California and the California State University

are covered by HEERA. Clearly HEERA is but one part of this

9Enpl oyees of these institutions were anmong the |ast
California public enployees to be accorded coll ective bargaining
rights. [CGtation.]

PERB adm ni sters HEERA (8 3560 et seq.), the State Enpl oyer-
Enpl oyee Rel ations Act (SEERA) (8 3512 et seq.) which accords
collective bargaining rights to state civil service enpl oyees and
t he Educational Enploynent Relations Act (EERA) (8 3540 et seq.)
whi ch accords collective bargaining rights to public schoo
enpl oyees ot her than those covered under HEERA.

California transit districts are also subject to |abor
relations provisions found in the Public Uilities Code enabling
statutes, joint powers agreenents, incorporation articles and
byl aws and t he MVBA. (California Public Sector Labor Relations,
Mat t hew Bender & Co. Inc. (1989) section 2.13[1][a].)
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mast er plan ensuring that

processes are available to enpl oyers

and enpl oyees to help them resol ve enpl oyer-enpl oyee conflict.

over

That

t he manner

statewi de plan was created to address a genera

their differences. The State has a paranount interest

fostering stable,

In relevant part, HEERA section 3560 states:

(a) The people of the State of California
have a fundanental interest in the

devel opnent of harnoni ous and cooperative
| abor relations between the public
institutions of higher education and their
enpl oyees.

(d) The people and the aforenentioned hi gher
educati on enpl oyers each have a fundanenta
interest in the preservation and pronotion of
the responsibilities granted by the people of
the State of California. Harnonious

rel ati ons between each hi gher education

enpl oyer and its enpl oyees are necessary to

t hat endeavor.

(e) It is the purpose of this chapter to
provi de the nmeans by which relations

bet ween each hi gher education enpl oyer

and its enployees nmay assure that the
responsibilities and authorities granted to
the separate institutions under the
Constitution and by statute are carried out
in an atnosphere which permts the fullest
participation by enployees in the

determ nation of conditions of enploynent
whi ch affect them

I n addi ti on, HEERA section 3561(a) provides:

It is the further purpose of this chapter to
provide orderly and clearly defined
procedures for nmeeting and conferring and the
resol ution of inpasse, and to define and
prohibit certain practices which are inimca
to the public interest.
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Other State collective bargaining laws are in accord.? Thus,
the State's public sector bargaining statues explicitly note the
State's interest in long term stable enployer-enpl oyee

rel ati onshi ps.

The courts have also noted the State's interest in stable
enpl oyer - enpl oyee rel ationships. |In Regents at page 622, the
court explicitly recognized the State's fundanental interest in
t he devel opnent of harnoni ous and cooperative | abor relationsl
bet ween public enployers and their enpl oyees. (See al so Seal_

Beach Police Oficers Assn., pronotes full conmunications between

2IMVBA section. 3500 states:

It is the purpose of this chapter to pronote
full comruni cati on between public enployers
and their enployees by providing a reasonabl e
nmet hod of resolving disputes . . . . It is
al so the purpose of this chapter to pronote

t he inprovenent of personnel managenent and
enpl oyer - enpl oyee relations wthin various
public agencies in the State

EERA section 3540 states:

It is the purpose of this chapter to pronote
t he inprovenent of personnel managenent and
enpl oyer-enpl oyee relations within the public
school systens in the State

SEERA section 3512 st ates:

It is the purpose of this chapter to pronote
full comuni cati on between the state and its
enpl oyees by providing a reasonabl e neans of
resol ving disputes . . . . It is also the
purpose of this chapter to pronote the

i nprovenent of personnel managenent and

enpl oyer-enpl oyee relations within the

State . . . . It is further the purpose of
this chapter ... to foster peaceful

enpl oyer - enpl oyee rel ati ons,
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public enpl oyers and enpl oyees and i nproves personnel managenent
and enpl oyer-enpl oyee relations within various public agencies;

and San Di ego Teachers Association v. Superior Court (1979) 24

Cal.3d 1 [154 Cal .Rptr. 893], strong public interest in
mnimzing interruptions of services.)

Thus, it is clear that in establishing HEERA the Legislature
sought to regulate a matter of general statew de concern, i.e.
creating stable, long term enpl oyer-enpl oyee rel ati onshi ps
fostering | abor peace. The next step is to determ ne whether
HEERA intrudes on matters which are exclusively interna
University affairs.

Internal University Affairs

In drafting HEERA the Legislature was mndful of the
University's constitutional status and carefully crafted the
legislation to avoid constitutional infirmties. The two nost
obvi ous exanples of these legislative efforts are sections
3561(b) Purposes, and 3562(q) Definitions. The Purposes section
3561(b) states:

(b) The Legislature recognizes that joint
deci si on nmaki ng and consultation between
adm ni stration and faculty or academc

enpl oyees is the |ong-accepted manner of
governing institutions of higher |earning and
is essential to the performance of the
educational m ssions of these institutions,
and declares that it is the purpose of this
chapter to both preserve and encourage that
process. Nothing contained in this chapter
shall be construed to restrict, limt, or
prohibit the full exercise of the functions
of the faculty in any shared governance
mechani sms or practices, including the
Academ ¢ Senate of the University of
California and the divisions thereof, the
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Academ ¢ Senates of the California State
University, the University of California, or
Hastings College of the Law. The principle
of peer review of appointnment, pronotion,
retention, and tenure for academ c enpl oyees
shal | be preserved.

Under Definitions, section 3562(q), a conpletely separate
"scope of representation" section was designed to avoid intrusion
into University academ ¢ matters. It states:

(q? For purposes of the University of
California only, "scope of representation”
means, and is limted to, wages, hours of
enpl oyment, and other terns and conditions of
enpl oyment. The scope of representation
shal | not include:

(1) Consideration of the merits, necessity,
or organi zation of any service, activity, or
program established by law or resolution of
the regents or the directors, except for the
terms and conditions of enploynment of

enpl oyees who may be affected thereby.

(2) The anpunt of any fees which are not a
termor condition of enployment.

(3) Adm ssion requirements for students,
conditions for the award of certificates and
degrees to students, and the content and
supervision of courses, curricula, and
research Erograns, as those ternms are

i ntended by the standing orders of the
regents or the directors.

(4) Procedures and policies to be used for
the appoi ntment, pronotion, and tenure of
menmbers of the academ c senate, the
procedures to be used for the evaluation of
the menbers of the academ c senate, and the
procedures for processing grievances of
members of the academ c senate. The
exclusive representative of members of the
academ c senate shall have the right to
consult and be consulted on matters excluded
fromthe scope of representation pursuant to
this paragraph. |f the academ c senate
determ nes that anK matter in this paragraph
should be within the scope of representation,
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or if any matter in this paragraph is

wi thdrawn fromthe responsibility of the
academ c senate, the matter shall be within
the scope of representation.

All matters not within the scope of
representation are reserved to the enployer
and may not be subject to neeting and
conferring, provided that nothing herein my
be construed to limt the right of the

enpl oyer to consult with any enpl oyees or
enpl oyee organi zation on any natter outside
the scope of representation.

Thus, key University internal matters were excluded from
coverage by HEERA. The University argues, however, that this is
insufficient protection fromintrusion into University affairs.
According to the University, HEERA subjects the University to
potential determ nations by PERB that it refused to bargain in
good faith, nmay delay the inplenentation of policies and
procedures, requires the University to relinquish sole discretion
over matters that are within the scope of representation, has the
potential to interfere with the relationship between students and
faculty menbers, would limt collaborative decision nmaking on
canpus, creates the risk that non-University arbitrators wll
intrude into academ c decisions, would interfere with patterns of
governance, and last but not |east, threatens the University's

accreditation with the ACGQVE. ??

*The University's claimthat its accreditation could be
j eopardi zed is sinply groundl ess. In spite of efforts to do so
at the hearing, the University was unable to show any credible
evi dence that the accreditation of any residency program at any
uni versity, nedical center or hospital throughout the United
States, has ever been jeopardi zed by any coll ective bargaining
statute.
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These fears are either premature, overstated, or |ack proof
and fall squarely within the "doonsday cry" rejected by the court
in Regents. The court also noted that the argunents are
premat ure.

Mor eover, the University's argument is
premature. . . . Such issues wll
undoubtedly arise in specific factua

contexts in which one side wishes to bargain
over a certain subject and the other side
does not. These scope-of-representation

i ssues may be resolved by the Board when they
arise, since it alone has the responsibility
"[t]o determ ne in disputed cases whether a

particular itemis wthin or without the
scope of representation.” (Sec. 3563,

subd. (b).) [Regents at p. 623.]

El even years after the decision in Regents, the University's
argunent is still premature. I f and when an el ected excl usive
representative seeks to negdtiate over an iten1poténtia||y
intruding on University internal affairs, the parties may be able
to harnoni ze enployee interests with the University's
constitutional concerns. If the parties thenselves are unable to
reach a solution, then PERB will have the opportunity to decide
the issue. As noted by the courts, PERB was created as the
agency with the expertise to resolve such disputes. For exanple,
when PERB has an actual bargaining dispute before it, PERB nay be
able to separate econom c issues from academ c issues. If so,
the University may be required to negotiate those econom c issues
and may not be required to negotiate the academ c i ssues. If in
PERB s expert opinion it is not possible to separate the issues
after looking at an actual dispute, PERB may indeed find that the
matter is outside the scope of representation because it
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inmperm ssibly intrudes into the University's constitutional
authority.

Thus, with an actual dispute before it, rather than a facia
chal I enge, PERB nmay be able to harnonize the obligations of HEERA
with the authority of Article IX, section 9. If the matter is
not resolved, then the University may at that tine appropriately
resort to the courts.?®

The court in Pacific L | _Foun Lon echoed the Regents
court in rejecting a facial challenge to the Legislature's
col l ective bargaining schene:

Because no actual jurisdictional conflict

bet ween PERB and the State Personnel Board
confronts us in this proceeding, we have no
occasion to specul ate on how sone

hypot heti cal dispute that m ght be presented
for decision in the future should properly be

resolved. . . . [Pacific Legal Foundation at
p. 200.]

The court also dism ssed concerns about SEERA intruding upon
the Governor's constitutional authority:

: Al t hough SEERA obligates the Gover nor
and excl usi ve representatives to bargain in
good faith, nothing in the act purports to
conpel the CGovernor to agree to conditions
that he would feel obligated to "blue pencil”
or veto. . . . [ld., at pp. 201-202.]

HEERA itself also specifically states under the definition of
"meet and confer":

. If agreenent is reached between
representatives of the higher education

ZUni versity argunents seem to be based upon a presupposition
that neither the parties, nor PERB, nor the courts, but rather
only the University, wll be skillful enough to nmake these
di stinctions as they ari se.
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enpl oyer and the exclusive representative,
they shall jointly prepare a witten

menor andum of under st andi ng whi ch shall be
presented to the higher education enpl oyer
for concurrence. However, these obligations
do not conpel either party to agree to any
proposal or require the nmaking of a

concessi on. [ Sec. 3562(d).]

In rejecting a simlar constitutional challenge of SEERA the
court dismssed the argunent that collective bargaining may | ead
to future agreenents in contravention of the State's
constitutional authority.

We recogni ze, of course, that theoretically
the product of the collective bargaining
process may possibly in specific instances
conflict with the nerit principle of

enpl oynent enbodied in article VII. Such a
conflict would be nost evident, for exanple,
if the Governor and an excl usive bargaining
representative agreed to a nenorandum of
under st andi ng purporting to authorize hiring
or pronotion on a politically partisan basis.
The provisions of SEERA, however, neither
explicitly nor inplicitly authorize any such
encroachnent on the nerit principle of
article VI1 through the collective bargaining
process. On the contrary, in drafting SEERA
the Legislature explicitly reaffirmed the
primacy of the nerit principle of enploynent
and crafted the statute carefully so as to

m nimze any potential conflict with such
principle. [Pacific Legal Foundation at

p. 185; enphasis in original.]

The California Suprenme Court concluded with the follow ng:
In this ongoing and vital process of evolving
enpl oyer - enpl oyee rel ations, so necessary to
t he pronotion of harnoni ous understandi ng

bet ween the parties, the invalidation of this
statute would be a sorrowful step backwards.

(1d.. at p. 202.)

HEERA is a process for resolving disputes and inproving

enpl oyer - enpl oyee rel ati ons. It is part of a statew de plan
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created by the Legislature to address a general statew de concern
regardi ng harnoni ous enpl oyer-enpl oyee relationships in the
public sector. Nothing on the face of HEERA intrudes into the
constitutional authority of the University. I f an excl usive
representative is elected to represent housestaff and the
University believes that representation intrudes into its
constitutional authority, PERB would then have the opportunity to
har noni ze any conflicting obligations and avoid a constitutional
conflict. Denying housestaff the rights and protection afforded
them by the Legislature under HEERA sinply to avoid that process
IS unpersuasive at best.

CONCLUSI ON

Based upon the above findings of fact, discussion and the
entire record in this case:

1. Consistent with the decision in the Regents case,
medi cal housestaff on rotations in University owned and operated
facilities are found to be enpl oyees within the neani ng of
section 3562 (f) of HEERA,

2. Canpuswi de units are appropriate for bargaining;

3. Housestaff on rotations at non-University owned and
operated facilities are not enployees within the nmeani ng of
section 3562(f) of HEERA;

4. Bargai ning rights and obligations inposed by HEERA can
be harnonized with the rights and obligations created by

Article I X, section 9 of the California Constitution.
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PROPOSED ORDER
The follow ng housestaff unit is found to be appropriate for
nmeeting and negotiating at each of the follow ng |ocations:
University of California at Los Angeles, University of California
at San Francisco, University of California at Davis.

Shal |l I nclude:

Al'l nedical housestaff who are enployed by the
University of California and are on rotation within a
facility owned and operated by the University,
including Chief Residents who are in their final year
of a residency program

Shal | Exclude:

Al'l managerial, supervisorial, and confidential
enpl oyees.

Al'l nedical housestaff on rotations at facilities not
owned and operated by the University of California.

Al'l veterinary, pharmacy and dental residents.

Al'l fellows (housestaff who have conpleted their first
board program).

Chi ef Residents who have conmpleted their first board
resi dency program

Al'l other enpl oyees.
APPEAL PROCESS
Pursuant to California Code of Regulations, title 8,

section 32305, this Proposed Decision and Order shall becone
final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacramento within

20 days of service of this Decision. |In accordance with PERB
Regul ations, the statenment of exceptions should identify by page

citation or exhibit nunber the portions of the record, if any,
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relied upon for such exceptions. (See Cal. Code Regs., tit. 8,
sec. 32300.) A document is considered "filed" when actually-

recei ved before the close of business (5:00 p.m) on the |ast day

set for filing ". . .or when sent by telegraph or certified or
Express United States mail, postmarked not |ater than the |ast
day set for filing . . . ." (See Cal. Code Regs., tit. 8,

sec. 32135; Code Cv. Proc., sec. 1013 shall apply.) Any
statenment of exceptions and supporting brief nust be served
concurrently with its filing upon each party to this proceeding.
Proof of service shall acconpany each copy served on a party or
filed wwth the Board itself. (See Cal. Code Regs., tit. 8, secs.
32300, 32305 and 32140.)

Janmes W Tanmm
Adm ni strative Law Judge
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