STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

LI LLI AN H. BURTON

Charging Party, Case No. LA-CE-4046

V. PERB Deci si on No. 1360

LOS ANGELES COUNTY OFFI CE OF
EDUCATI ON,

Novenber 3, 1999

Respondent .

Appearance; Lillian H Burton, on her own behal f.
Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI SI ON

DYER, Menber: This case conmes before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Lillian H Burton (Burton)
froma Board agent's dism ssal (attached) of her unfair practice
char ge.

On March 20, 1999,1 Burton filed a charge alleging that the
Los Angeles County O fice of Education violated the Educati onal
Enpl oyment Rel ations Act (EERA)? when she was ordered to | eave
canpus on Septenber 22, 1998.

Following a March 26 warning letter fromthe Board agent,
whi ch indicated that the charge did not state a prim facie case,
Burton filed an anended charge on April 6. In both the origina
and anended'chargeé, Bufton failed tb allégérthat any.specific

section of EERA had been violated. A review of the charges by

1211 dates refer to 1999 unl ess ot herw se not ed.

’EERA is codified at Government Code section 3540 et seq.



the Board agent denonstrated that they should be analyzed as an
al | eged viol ati on of EERA section 3543.5(a).?

The Board has reviewed the entire record in this case,
including the unfair practice charge, the warning and disnm ssal
letters and Burton's appeal. The Board finds the warning and
dismssal letters to be free from prejudicial efror and adopts
themas the decision of the Board itself.

ORDER

The unfair practice charge in Case No. LA-CE-4046 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menmber Amador joined in this Decision.

3Section 3543.5(a) provides:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or-threaten to -

di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of

t hi s subdi vi sion, "enployee" includes any
appl i cant for enploynent or reenploynent.

2
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STATE OF CALIFORNIA ’ , . GRAY DAVIS, Governor

L

PUBLIC EMPLOYMENT RELATIONS BOARD
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

June 17, 1999 .
Lillian H Burton

Re: DI SM SSAL OF CHARGH REFUSAL TO | SSUE COWVPLAI NT _
Lillian H Burton v. Los Angeles County (fice of Education
Unfair Practice Charge No. LA-CE-4046

Dear Ms. Burton:

The above-referenced unfair practice charge, filed March 20,

1999, alleges the Los Angeles County (fice of Education (LACKE)

violatedn%our due process rights by ordering you to | eave canpus

on Septenber 22, 1998.! Charging Party does not allege any

specitic section of the Educational Enploynment Rel ations Act
EERA or Act) has been violated. A review of the charge
enonstrates, however, the charge should be anal yzed as a

viol ation of Governnent Code section 3543.5(a).

| indicated to you, in ny attached |etter dated March 26, 1999,
that the above-referenced charge did not state a prima facie
case. You were advised that, 1f there were any factual

| naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prinma facie case or withdrew it prior to Apri
5, 1999, the charge woul d be di sm ssed.

O April 6, 1999, Charging Party filed a first anended charge.
The first amended charge contains a six (6) page hand-witten
narrative, and included a binder of attachnents totaling nearly
100 pages. A summary of those docunents and Charging Party's
al l egations follow

Char gi ng FartY provi des nunerous docunents regarding a 1996
I nci dent invol ving student Ruben Martinez.: - Apparently Charging

! Specifically, Charging Party alleges in Section 6(b) of
the—onfarm—practite charge form " Suspensi on- Censor shi p-
EXﬁuIsion-Cbercion to engage in child endangernent activities and
other illegal activities. Harassnent, invalid grievance
procedure-CGrimnal Activity, Dscrimnation, etc."
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Party provided such information to denonstrate the District's
treatnent of her. Such infornmation also included police reports
filed against Charging Party. Additionally, Charging Party
provi ded several docunents regarding her 1997 grievances agai nst
the District over her disciplinaé% suspension. Included in this
information are letters between Charging Party, the Los Angel es
County Enpl oyees Association (LACEA) and the District which date
back to 1997. It appears Chan?ing Party was not satisfied with
the representati on she received in 1997 and was not satisfied
wth the District's reasons for her suspension.

Charging Party also includes a section entitled "Child
Endangernment” in which she includes nore infornmation regarding
what she believes are unsafe conditions at the District dating
back to 1997. .

In March 1998, Charging Party requested a Medical Leave of
Absence due to a reoccurring back injury allegedly caused by her
enpl oyment. Charging Party's request was granted, and Charging
Party did not return to her position during the 1997-1998 schoo
year.

On June 15, 1998, LACCE sent Charging Party a letter asking

whet her Charging Party planned to return in Septenber 1998, for
the 1998-1999 school year. On June 22, 1998, Charging Party
informed the LACCE of her intent to return to teaching. On July
29, 1998, the LACCE instructed Charging Party to report to La
Merced Internediate for the 1998-1999 school year.

On Septenber 22, 1998, Charging Party was net in her classroom by
Buena Vista Principal Ms. Hopko and LACCE s Wrker's Conpensati on
coordinator, Janice Wittle. M. Hopko informed Charging Party

t hat because Charging Party had not provided a doctor's rel ease
for her to return to work, she would have to | eave canpus -

i mredi ately.? As there was only 30 minutes left in the school
day, Charging Party asked to stay until the end of the day.-
Charging Party al so requested witten confirmation fromM. Hopko

2 Article VI1 of the parties collective bargaining
agreenent, entitled Leaves of Absence and Vacation, states the
following with regard to Medical Verifications:

Upon a unit nenber's return fromany
ext ended disability leave, the Cfice wll
routinely require the unit menber to furnish
witten nedi cal evidence froma physician
rel easing the unit nenber to return to
service wthout duty restrictions.
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that she was being told to |eave the canpus prior to the end of
t he school day.

Ms. Hopko refused to allow Charging Party to stay until the end
of the school day and refused to provide witten docunentation.
As Charging Party wal ked towards the classroomtel ephone to
contact her union representatives, M. Hopko stated she had

al ready spoken with LACEA President, John Kohn. Charging Party
then tel ephoned LACEA site representative Doug Jocki nson, seeking
his advice. M. Jockinson was not aware of the situation and
stated it was "bizarre." M. Jockinson then attenpted to contact
anot her LACEA representative. During this time, M. Hopko and
Ms. Wiittle stationed thensel ves outside Charging Party's

cl assroom door .

After several mnutes had passed, Ms. Hopko tel ephoned canpus
security who refused to renove Charging Party fromthe schoo
grounds. Eventually, the school day ended and Charging Party
?athered her things to |eave the classroom Before she coul d

eave, however, arging Party and Ms. Hopko engaged in a verba
confrontation. Charging Party ended the conversation stating she
woul d return the followng day to receive witten confirmation of
her renoval fromthe classroom

After leaving school grounds, Charging Party net with Association
representative Andrea Wakefield. M. Wkefield tel ephoned M.
Kohn and confirnmed that M. Kohn had been inforned of Chargi ng
Party's situation prior to her renmoval fromthe classroom
Charging Party voi ced her anger over M. Kohn's failure to inform
her of the inBendin events. M. Wakefield then tel ephoned the
Dstrict's Labor Relations Oficer, Rene Gagnon and secured his
word t hat Charginﬂ Party woul d receive witten confirnmation of

t he days events the next day. Charging PartK also alleges M.
Gagnon "warned Andrea Wakefield that Ms. Hopko mght create a-
difficult situation.”

Char?in? Party and Ms. \Wakefield returned to school grounds on
the Tollowng day. Upon returning to the school grounds,

Char gi ng Part¥ and Ms. Wakefield noticed a Mntebello Police
Departnent officer was circling the school parking lot. Charging
Party states the police officer was called by Ms. Hopko, who
feared Charging Party "might nake a-scene." . Ms. .Hopko was not
present at the tine, thus Charging Party waited outside. Wen
Ms. Hopko finally arrived, 30 mnutes late, Charging Party
secured her letter and left the canpus.

Charging Party alleges the Dstrict's conduct denied her due
process and denonstrates discrimnation. Charging Party al so
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contends she was denied her right to union representation under
t he Agreenent. 3

Based on the facts presented in the original and first anended
charges, the charge fails to state a prim facie case of

di scrimnation and denial on union representation, for the
reasons provided bel ow

| . Di scrim nati on

Gover nment Code section 3541.5(a)(1) prohibits the Board from
issuing a conplaint in respect of any charge based upon an

al l eged unfair practice occurring nore than six nonths prior to
the filing of the charge. As such, Charging Party all egations
with regard to her 1996 and 1997 gri evances and suspension are
time barred and outside of PERB s jurisdiction.

Wth regard to the Septenber 22, 1998, incident, the charge fails
to denonstrate a prima facie case of discrimnation. To
denonstrate a viol ati on of EERA section 3543.5(a), the charging
party nmust show t hat: (1) the enployee exercised rights under
EERA; (2) the enpl oyer had know edge of the exercise of those
rights; and (3) the enployer inposed or threatened to inpose
reprisals, discrimnated or threatened to discrimnate,

or otherwise interfered with, restrained or coerced the enpl oyees
because of the exercise of those rights. (Novato Unified School
District (1982) PERB Decision No. 210; _Carlsbad Unified Schoo
District (1979) PERB Decision No. 89; Department of Devel opnental
Services (1982) PERB Decision No. 228-S; California State

Uni versity (Sacranento) (1982) PERB Decision No. 211-H.)

Al t hough Charging Party engaged in protected activity in 1996 and
1997, facts presented fail to denonstrate she was renoved from
the classroomon Septenber 22, 1998, because of these protected
activity. As noted in ny March 26, 1999, warning letter, -
Charging Party nust denonstrate facts establishing one or nore of
the follow ng factors: (1) the enployer's disparate treatnent of
the enpl oyee; (2) the enployer's departure from established
procedures and standards when dealing with the enpl oyee; (3) the

® Article 1V of the Agreenent.provides .the following wth
regard to Representation Rights:

A unit nmenber shall be entitled to
representation by the Association in matters
whi ch may effect his/her continued enpl oynent
with the Ofice; at tinmes when disciplinary
action is contenplated; or when review ng the
unit menber's personnel file.
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enpl oyer's inconsistent or contradictory justifications for its
actions; (4) the enployer's cursory investigation of the

enpl oyee's m sconduct; (5 the enployer's failure to offer the
enpl oyee justification at the time it took action or the offering
of exaggerated, vague, or ambi guous reasons; or (6) any other
facts which m ght denonstrate the enployer's unlawful notive.
(Novato Unified School District, supra; North Sacramento_ Schoo
District (1982) PERB Decision No. 264.)

Charging Party fails to denonstrate that other enployees have
been allowed to return to work wi thout nedical verification or
that the LACOE departed fromits procedures in attenpting to
remove Charging Party fromthe classroom As Charging Party
fails to denonstrate these, or any other, nexus factors, the
al l egation nust be dism ssed.

1. Wingarten Rights

Charging Party contends that when Ms. Hopko and Ms. Wittle
entered her classroom Charging Party requested union
representation. Charging Party contends this request was deni ed,
al though Charging Party engaged in a lengthy tel ephone
conversation with a union representative during the stand-off and
nmet with a union representative at the end of the school day.

A Weingarten® violation occurs when an enpl oyee requests union
representation during a neeting with managenent and the request
is denied. The charging party nust denonstrate: (a) the enployee
requested representation, (b) for an investigatory neeting, (c)
whi ch the enpl oyee reasonably believed mght result in

di sciplinary action, and (d) the enployer denied the request.

(See Redwoods Community_Col |l ege District v. Publ i c Enpl oynent

Rel ations Board (1984) 159 Cal.App.3d 617.; Frenont Union quh
School District (1983) PERB Deci sion No. 3017 )

In Rio Hondo Community College District (1982) PERB Deci sion No.

260, the Board cited with approval Baton Rouge Water Works
Conmpany (1979) 246 NLRB 995, which provi ded:

the right to representation applies to a

di sciplinary interview, whether |abeled as

i nvestigatory or.not, so.long.as the .
interview in question is not nerely for the
purpose of informng the enployee that he or
she is being disciplined.

“I'n National Labor Relations Board v. Wejingarten (1975) 420
U S. 251, the Court granted enployees the right to representation
during disciplinary interviews.
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In the instant charge, Charging Party did not participate in an
i nvestigatory or disciplinary neeting. Despite Charging Party's
attenpts to classify her renoval as disciplinary, Ms. Hopko and
Ms. Whittle sinply attenpted to informCharging Party of their
decision to renove her fromthe classroom They did not intend
to engage in any neeting or investigation with Charging Party.
As no neeting or interview took place, Charging Party was not
deni ed her Wingarten rights. :

[11. Contractual Representation R ghts

Charging Party also alleges the LACCE deni ed her a contractua
right to representation. However, an individual enployee |acks
standing to present an allegation of unilateral change. (nard
School District (1988) PERB Decision No. 667.) As such, Charging
Party does not have standing to allege the LACCE unilaterally
changed the Representation R ghts article of the Agreenent

bet ween Respondent and LACEA

R ght to Appeal

Pursuant to Public EnPIo¥nent Rel ati ons Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (2 0) cal endar days
after service of this dismssal. (Ca. Code Regs., tit. 8,

sec. 32635(a).) Any docunent filed wth the Board nust contain

t he case nane and nunber, and the original and five (5 copies of
all docunents nust be provided to the Board.

A docunent is considered "filed" when actually received before
~the close of business (5 p.m) on the last day set for filin% or

when nailed by certified or Express United States mail, as shown
on the postal receipt or postmark, or delivered to a conmmon
carrier prom sing overnight delivery, as shown on the carrier's
receipt, not later than the last day set for filing. (Gl.- Code
Regs., tit. 8, sec. 32135(a); see also Cal. Code Regs., tit. 8,
sec. 32130.)

A docurent is also considered "filed" when received by facsimle
transm ssion before the close of business on the |last day for
filing together with a Facsimle. Transm ssion Cover Sheet which
nmeets the requirenents of Cal. Code Regs., tit. 8, sec. 32135(d),
provided the filing party also places the original, together wth
the required nunber of copies and proof of service, in the U S
mail. (CGl. Code. Regs., tit. 8, secs. 32135(b), (c¢) and (d) ;
see also Cal. Code Regs., tit. 8, secs. 32090 and 32130.)

The Board's address i s:
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Publ i ¢ Enpl oynent Rel ations Board
Attention: Appeal s Assi stant
1031 18th Street
Sacranmento, CA 95814-4174 ,
FAX: (916) 327-7960

If you file a tinely aPpeaI of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days followi ng the date of service of the appeal. (Cal. Code
Regs., tit. 8, sec. 32635(b) .)

Servi ce

Al docunents authorized to be filed herein nust al so be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filedwth the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a sanple form) The
docunment will be considered properly "served" when personally
del i vered or deposited in the first-class mail, postage paid and
properly addressed. A docunent filed by facsimle transm ssion
may be concurrently served via facsimle transmssion on al
parties to the proceeding. (Cal. Code Regs., tit. 8, sec.
32135(c) .)

Ext ensi on of Ti ne

A request for an extension of tine, in which to file a docunent
with the Board itself, nust be inwiting and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
.position of each other party regarding the extension, and shall

e acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)
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Final Date

|f no appeal is filed wthin the specified tinme limts, the
dismssal will becone final when the tine [imts have expired.

Si ncerely,

ROBERT THOWVPSON
Deputy Ceneral Counsel

Kristin L. Rosi
Regi onal Attorney

At t achnent

cc: Steven J. Andel son
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STATE OF CALIFORNIA : ) GRAY DAVIS, Governor
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

March 26, 1999
Lillian H Burton

Re:  WARN NG LETTER . _
Lillian H Burton v. Los Angel es County Office of Education
Unfair Practice Charge No. LA CE-4046

Dear Ms. Burton:

The above-referenced unfair practice charge, filed March 20,

1999, alleges the Los Angeles County Ofice of Education (LACCE)
vi ol at edn%our due process rights by ordering you to | eave canpus
on Septenber 22, 1998.' Charging Party does not allege any
specitic section of the Educational Enploynent Rel ations Act
(EERA or Act) has been violated. A review of the charge reveal s
the charge is properly anal yzed as a viol ation of CGovernnent Code
section 3543.5(a) .

‘Investigation of the charge revealed the follow ng. Charging

Party is a Special Education teacher with the LACCE at La Merced
I ntermedi ate School (LM). As a certificated enpl oyee, Charging
Party is represented by the Los Angel es County Educati on

Associ ation (Association). Prior to Septenber 1998, Charging
Party apparently filed a Wrker's Conpensation cl ai magai nst the
LACCE as the facts described herein, reference a worker's
conpensation claim

On Septenber 22, 1998, Charging Party was net in her classroom by
Buena Vista Principal Ms. Hopko and LACCE s Wirker's Conpensati on
coordinator, Janice Wittle. M. Hopko infornmed Charging Party
that because Charging Party had not provided a doctor's rel ease
for her to return to work, she would have to |eave canpus

i medi ately. As there was only 30 mnutes left in the school

day, Charging Party asked to stay until the end of the day.
Charging Party also requested witten confirmation fromM. Hopko

! Specifically, Charging Party alleges in Section 6(b) of
' ' charge form " Suspensi on- Censor shi p-
ExEuI si on-Coercion to engage in child endangernent activities and
other illegal activities. Harassnent, invalid grievance
procedure-CGrimnal Activity, Dscrimnation, etc."
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that she was being told to | eave the canpus prior to the end of
t he school day.

Ms. Hopko refused to allow Charging Party to stay until the end
of the school day and refused to provide witten docunentati on.
As Charging Party wal ked towards the classroomtel ephone to
contact her union representatives, M. Hopko stated she had

al ready spoken with LACEA Presi dent John Kohn. Charging Party
t hen tel ephone LACEA site represent ative Doug Jocki nson, seeking
his advice. M. Jockinson then attenpted to contact another
LACEA representative. During this tinme, M. Hopko and Ms.

\c/lw ttle stationed thensel ves outside Chargl ng Party's classroom
oor .

After several mnutes had passed, M. Hopko tel ephoned canpus
security who refused to renove Charging Party fromthe school
grounds. Eventually, the school day ended and Charging Party

lqat hered her things to | eave the classroom Before she coul d
eave, however, Charging Party and Ms. Hopko engaged in a verbal
confrontation. Charging Party ended the conversation stating she
would return the followng day to receive witten confirnation of
her renoval fromthe classroom

After |eaving school grounds, Charging Party met w th Association
representative Andrea Wakefield. M. Wakefield tel ephoned M.
Kohn and confirnmed that M. Kohn had been inforned of Charging
Party's situation prior to her renoval fromthe classroom
Charging Party voi ced her anger over M. Kohn's failure to inform
her of the inpending events. M. Wkefield then tel ephoned the
Dstrict's Labor Relations Oficer and secured his word that
Charging Party would receive witten confirmation of the days
events the next day.

Charging Party and Ms. Wakefield returned to school grounds on
the follow ng day. M. Hopko was not present at the tine, thus
Charging Party waited outside. Wen Ms. Hopko finally arrived,
30 mnutes late, Charging Party secured her letter and left the

canpus.

Based -on the above stated facts, the charge as presently witten,
fails to state a prima facie case of discrimnation, for the
- reasons provi ded bel ow. :

To denonstrate a violation of EERA section 3543.5(a), the

charging party nmust showthat: (1) the enpl oyee exercised rights

under EERA; (2) the errpl oyer had know edge of the exercise of
those rights; and é t he enpl oyer inposed or threatened to

- inpose repri sal S, discrimnated or threatened to discrimnate,

or ot herw se interfered with, restrained or coerced the enpl oyees

because of the exercise of those ri ghts. (MNovato Unified School
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Dstrict (1982) PERB Decision No. 210; Carlsbad Unified Schoo
Dstrict (1979) PERB Decision No. 89. Departnent of Devel opnenta
Services (1982) PERB Decision No. 228-S;, California State

Uni versity (Sacranmento) (1982) PERB Decision No. 211-H)

Facts provi ded denonstrate Charging Party and Ms. Hopko exchanged
har sh words over Charging Party's refusal to | eave the classroom
and Ms. Hopko's failure to provide Charging Party with witten
confirmation. However, facts provided do not denonstrate Ms.
Hopko di scrimnated agai nst Charging Party because of her
protected activity.

Charging Party's only protected activity cane after Ms. Hopko
ordered her out of the classroom It was at that tine that
Charﬂlng Party contacted LACEA representatives. There is nothing
in the charge to denonstrate that any of Ms. Hopko's actions were
notivated by Charging Party's decision to contact the union.
Instead, it seens Ms. Hopko's actions were in response to
Charging Party's unilateral decision to renmain in the classroom
As such, the charge fails to denonstrate a prina facie case of

di scri mnation.

Additionally, Charging Party alleges Ms. Hopko viol ated Chargi ng
Party's contractual rights. However, facts provided do not
denonstrate any contractual violations.

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
inthis letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anend the charge. The
amended charge should be prepared on a standard PERB unfair
practice charge form clearly |labeled First Arended Char ge,
contain all the facts and al I egations you wi sh to nake, and

be signed under penalty of perjury by the charging party. The
anmended charge nust have the case nunber witten on the top right
hand corner of the charge form The anmended charge nust be
served on the respondent's representative and the original proof
of service nust be filed with PERB. If | do not recelve an
amended charge or withdrawal fromyou before April 5, 1999, |
shall dismss your charge. |f you have any questions, please
call nme at (415) 439-6940.

Si ncerely,

Kristin L. Rosi
Regi onal Attorney



