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Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI Sl

CAFFREY, Chairman: This case is before the Public
Enpl oynent Rel ati ons Board (Board) on appeal by the Service
Wor kers Local 715, SEIU, AFL-CIO (SEIU of a Board agent's
di sm ssal (attached) of SEIU s unfair practice charge. 1In the
charge, SEIU alleged that the Morgan Hi Il Unified School District
(District) violated section 3543.5(a), (b) and (c) of the

Educati onal Enpl oyment Rel ations Act (EERA)' by refusing to pay a

'EERA is codified at Governnent Code section 3540 et seq..
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public school
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of



negoti ated salary increase to certain bargaining unit menbers.

The Board has reviewed the entire record in this case
including the unfair practice charge, the Board agent's warning
and dismssal letters and SEIU s appeal. The Board finds the
warni ng and dismssal letters to be free of prejudicial error and
her eby adopts them as the decision of the Board itself,
consistent with the follow ng discussion.

DI SCUSSI ON

This case involves a dispute over the application of a wage
i ncrease provision agreed to by the parties. |In its appeal, SEIU
points out that the parties' Decenber 17, 1998, tentative
agreenent clearly indicates that a 3.95 percent wage increase
retroactive to July 1, 1998, is to apply to the entire bargaining
unit. Therefore, SEIU argues that the District acted unlawfully
when it refused to grant the increase to the classification of
Yard Duty Supervisor (YDS) which is in the bargaining unit.

However, the wage increase provision of the parties' final
agreenent includes |anguage which differs fromthat of the
tentative agreenent. The final agreement |anguage indicates that
the retroactive 3.95 percent wage increase applies to the salary

schedul e. The YDS classification is not covered by the salary

this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

2



schedul e.

SEI U asserts that this case presents a "dispute of fact”
over the nmeaning of the agreenent which requires a ful
evidentiary hearing to examine the bargaining history and the
intent of the parties in agreeing to the |anguage of the
tentative and final agreenents. However, where contract | anguage
is clear and unanbi guous, it is unnecessary to go beyond the

pl ain | anguage to ascertain its meaning. (Marysville Joint

Unified School District (1983) PERB Decision No. 314, at p. 9.)

In interpreting contract |anguage, the Board exam nes bargai ni ng
history to determne the intent of the parties only if the

| anguage of the contract is found to be anbi guous. (Bar st ow

Uni fied School District (1997) PERB Decision No. 1138b, at

pp. 17-18; State of California (Departnent of Corrections) (1999)

PERB Deci sion No. 1317-S, at p. 8.)

The parties' final agreenent clearly indicates that the
3.95 percent wage increase applies to the salary schedule. Since
the YDS classification is not covered by the salary schedule, the
District acted in accordance with the final agreenent when it did
not apply the increase to that classification.

ORDER

The unfair practice charge in Case No. SF-CE-2055 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Dyer and Amador joined in this Decision.



STATE OF CALIFORNIA o : GRAY DAVIS, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

L

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

Sept enber 14, 1999

Vi ncent Harrington

Van Bourg, Weinberg, Roger & Rosenfeld
180 Grand Avenue, Suite 14 00

Gakl and, CA 94612

Re: Service Workers local 715, SEIU_AFL-CIOv. Mirgan Hill
Uni fied School District
Unfair Practice Charge No. SF-CE-2055
DI SM SSAL AND REFUSAL TO | SSUE A COWVPLAI NT

Dear M. Harrington:

| indicated to you, in nmy attached letter dated August 26, 1999,
that the above-referenced charge did not state a prinma facie
case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you amended the
charge to state a prima facie case or withdrew it prior to
Septenber 2, 1999, the charge would be dism ssed. On

Septenber 2, 1999, | received a request for extension by
facsimle. | left you a voicemai|l nessage granting the request,
and extended the deadline until Septenber 10, 1999.

| have not received either an anmended charge or a request for
wi thdrawal . Therefore, . I amdism ssing the charge based on the
facts and reasons contained in ny August 26, 1999, letter.

Right to Appeal

Pursuant to Public Enploynent Relations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code Regs., tit. 8,

sec. 32635(a).) Any docunent filed with the Board nust contain

t he case nanme and number, and the original and five (5) copies of
all docunments nust be provided to the Board.

A docunent is considered "filed" when actually received before
the close of business (5 p.m) on the last day set for filing or
when mailed by certified or Express United States mail, as shown
on the postal receipt or postmark, or delivered to a common
carrier prom sing overnight delivery, as shown on the carrier's
receipt, not later than the last day set for filing. (Cal. Code
Regs., tit. 8, sec. 32135(a); see also Cal. Code Regs., tit. 8,
sec. 32130.)
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A docunent is also considered "filed" when received by facsimle
transm ssion before the close of business on the last day for
filing together with a Facsimle Transm ssion Cover Sheet which
nmeets the requirenents of Cal. Code Regs., tit. 8, sec. 32135(d),
provided the filing party also places the original, together with
the required nunber of copies and proof of service, in the U S
mail. (Cal. Code. Regs., tit. 8, secs. 32135(b), (c) and (d);
see also Cal. Code Regs., tit. 8, secs. 32090 and 32130.)

The Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
Attention: Appeal s Assistant
1031 18th Street
Sacranmento, CA 95814-4174
FAX: (916) 327-7960

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code
Regs., tit. 8, sec. 32635(hb).)

Service

Al'l documents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served'" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed. A docunent filed by facsimle transm ssion
may be concurrently served via facsimle transm ssion on al
parties to the proceeding. (Cal. Code Regs., tit. 8, sec.
32135(c) .)

Ext ensi on of Tine

A request for an extension of tinme, in which to file a docunent
wth the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shall
be acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)
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Fi nal Date

If no appeal is filed within the specified tine limts, the
dismssal will become final when the tine Iimts have expired.

Si ncerely,

ROBERT THOMPSON
Deputy CGeneral Counse

TAMWY L. SAMSEL
Regi onal Director

At t achnent

cc: Earline Fanklin



STATE OF CALIFORNIA . ) GRAY DAVIS, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Ry,

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

August 26, 1999

Vincent A Harrington

Van Bourg, Weinberg, Roger & Rosenfeld
180 Grand Avenue, Suite 1400

OCakl and, CA 94612

Re: Service Wrrkers lLocal _715. SEIU.__AFL-CIOv. Mrgan H |l
Unified School D strict
Unfair Practice Charge No. SF-CE-2055
Warning Letter

Dear M. Harrington:

In the above-referenced charge the Service Wrkers Local 715,
SEIU, AFL-CIO (SElIU or Association) alleges the Morgan Hill
Unified School District (Dstrict) violated the Educati onal

Enpl oynent Rel ations Act (EERA or Act) 8§ 3543.5(a), (b) , and (c)
by refusing to pay the bargaining unit a negotiated sal ary

i ncrease. o

The parties' added the Yard Duty Supervisors into the bargaining
unit represented by SEIU.  The parties also negotiated a salary
increase in their reopener agreenent. The dispute centers on
the District's refusal to inplenent the salary increase for the
Yard Duty Supervisors. My investigation revealed the follow ng
i nformati on.

I n Decenber 1998, the parties were in reopener negotiations. On
Decenber 17, 1998 SEIU nmade the follow ng proposal for wages:

Article 4 Wages-3.95% wage increase for
bargaining unit, retroactive to 7/1/98. Add,
"At P-2, taken in April of 1999, if the ADA
is greater than the 1997-98 P-2 of 8794, a
percent age anount of the additional revenue
(equivalent to 1% of the SEIU sal ary
schedule) will be allocated on the Service
Enpl oyee' s International Union, Local 715
basi c salary schedules. Paynent will be made
on the June 10, 1999 payroll. This increase
shal |l apply exclusively to SEIU Local 715
basic salary schedule.”

The parties adopted this proposal as a Tentative Agreenent. In
its final form Article 4 of the parties' 1998-1999 Reopener
Agreenent states:
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The salary schedule will reflect a 3.95% wage
increase, retroactive to July 1, 1998. At P-
2, taken in April of 1999, if the ADAis
greater than the 1997-1998 P-2 of 8794, 21%
of the additional revenue will be allocated
on the SEIU basic salary schedul e. Paynent
w Il be made on the June 10, 1999 payroll

This increase shall apply exclusively to SEIU
Local 715 basic salary schedul e. :

On January 7, 1998, the parties agreed to include the Yard Duty
Supervisors in the bargaining unit exclusively represented by
SEIU. The agreenent adding the Yard Duty Supervisors to the
unit, indicates that only sone of the articles of the parties’

col l ective bargaining agreenent woul d be applicable to the Yard
Duty Supervisors. The agreenent adding the Yard Duty Supervisors
to the unit indicates that the collective bargai ning agreenent's
wage provision, Article 4, is not applicable to the Yard Duty
Supervi sors. I nstead, the agreenent to include the Yard Duty
Supervi sors provides, in pertinent part:

The hourly rate of pay for the Yard Duty
Supervi sor category for the 1997-98

school /year and thereafter until changed with
éhe mut ual assent of the parties shall be

7. 20.

The agreenent to include the Yard Duty Supervisors in the unit
al so i ndicates:

Al'l other terns and conditions of enploynent
for workers enployed in the category of Yard
Duty Supervisors shall be governed by this
Article and District rules. Ternms and
condi ti ons of enploynent other than those
listed [herein] shall be inapplicable to the
category of Yard Duty Supervisor.

The Yard Duty Supervisors are not on the salary schedule. The
District refuses to give the Yard Duty Supervisors the 3.95%
increase. SEIU alleges the District has bargaining in bad faith
by refusing to inplenment the wage increase for the Yard Duty
Super vi sors. SEI U al |l eges the bargaining history and the

| anguage of the tentative agreenent reflect the nutual intent of
the parties to grant the salary increase to all represented

enpl oyees, including the Yard Duty Supervisors.

The above-stated information fails to state a prim facie
violation for the reasons that follow
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In determ ning whether a party has violated EERA section
3543.5(c), PERB utilizes either the "per se" or "totality of

the conduct” test, depending on the specific conduct involved
and the effect of such conduct on the negotiating process.
(Stockton Unified School District (1980) PERB Deci sion No. 143.)
Uni | ateral changes are considered "per se" violations if certain
criteria are met. Those criteria are: (1) the enpl oyer

i npl enented a change in policy concerning a matter within the
scope of representation, and (2) the change was i npl enented
before the enployer notified the exclusive representative and
gave it an opportunity to request negotiations. (Mal nut Val |l ey
Unified School District (1981) PERB Decision No. 160; Gant Joint

Unified H gh School District (1982) PERB Decision No. 196.)

In the instant charge the |anguage of the tentative agreenent
indicates that the salary " increase shall apply exclusively to
SElI U Local 715 basic salary schedule.” The Reopener Agreenent

i ncludes the sane | anguage. Thus, it appears the parties did not
intend to increase the salaries of enployees not on the salary
schedul e. Mbreover, the agreenent to include the Yard Duty
Supervisors in the bargaining unit also excludes themfromthe
wage provisions covering the other bargaining unit nenbers.
Finally, the agreement to include the Yard Duty Supervisors in
the bargaining unit indicates the Yard Duty Supervisors wll be
paid $7.20 per hour until changed by mutual assent of the
parties. No such mutual assent has occurred. Thus, it appears
the District is acting in accord with the parties' Reopener
Agreenment, and this charge fails to state a prima facie

vi ol ati on.

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please anend the charge. The
anended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Amended Charge,
contain all the facts and allegations you wish to make, and

be signed under penalty of perjury by the charging party. The
amended charge nust have the case nunmber witten on the top right
hand corner of the charge form The anended charge nust be
served on the respondent's representative and the original proof
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of service nust be filed with PERB. If | do not receive an
amended charge or withdrawal fromyou before Septenber 2, 1999, |
shall dismss your charge. |f you have any questions, please

call ne at (415) 439-6944.

Si ncerely,

Tammy L. Sansel
Regi onal D rector



