STATE OF CALI FORNI A
DECI SION OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

HAROLD R. SCHUMAN,

Charging Party, Case No. LA-CO-86-S

V.

UNI ON OF AMERI CAN PHYSI CI ANS
AND DENTI STS,

PERB Deci si on No. 1372-S
February 17, 2000

Respondent .

Appearance; Harold R Schuman, on his own behalf.
Before Caffrey, Chairman; Dyer and Amador, Menbers,
DECI SI ON

DYER, Member: This case cones before the Public Enployment
Rel ati ons Board (Board) on appeal froma Board agent's dism ssa
(attached) of Harold R Schuman's (Schuman) unfair practice
charge. Schuman's charge alleges that the Union of American
Physi cians and Dentists breached its duty of fair representation,
in violation of section 3519.5 of the Ralph C. Dills Act (Dills

Act),! by deducting union dues fromhis paycheck after he became

'The Dills Act is codified at Government Code section 3512
et seq. Section 3519.5 provides:

It shall be unlawful for an enployee
or gani zation to:

(a) Cause or attenpt to cause the state to
violate Section 3519. : :

(b) Inpose or threaten to inmpose reprisals on
enpl oyees, to discrimnate or threaten to
di scrim nate against enployees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



a part-tine retired annuitant.

The Board has reviewed the entire record in this case,
including the unfair practice charge, the warning and di sm ssa
letters, and Schuman's appeal. The Board finds the warning and
dismssal letters to be free fromprejudicial error and adopts
t hem as the.decision of the Board itself.

ORDER

The unfair practice charge in Case No. LA-CO 86-S is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menber Amador joined in this Decision.

(c) Refuse or fail to neet and confer in good
faith with a state agency enpl oyer of any of
t he enpl oyees of which it is the recognized
enpl oyee organi zati on.

(d) Refuse to participate in good faith in
the medi ation procedure set forth in Section
3518.



STATE OF CALIFORNIA GRAY DAVIS, Governor

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

Cct ober 8, 1999

Harold R Schuman

Re: DI SM SSAL OF CHARGE/ REFUSAL TO | SSUE COVPLAI NT
Harold R Schuman v. Union of Anmerican Physicians and

Denti sts

Unfair Practice Charge No. LA-C0-86-S: First Amended Charge

Dear Dr. Schuman:

The above-referenced unfair practice charge, filed June 29, 1999,
all eges the Union of Anmerican Physicians and Dentists (UAPD
breached its duty of fair representation by deducting union dues
from Charging Party's paycheck. Charging Party alleges this
conduct vi ol ates CGovernment Code section 3517.5 of the Ral ph C
Dills Act (Dills Act or Act)

| indicated to you, in nmy attached letter dated Septenber 28,
1999, that the above-referenced charge did not state a prinma
facie case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prima facie case or withdrew it prior to
Cctober 5, 1999, the charge would be dismssed. | |ater extended
this deadline to October 12, 1999.

On Cctober 5, 1999, | received a first amended charge via
facsimle. The first anended charge adds the follow ng facts.

Charging Party asserts his nmenbership in UAPD ended in March
1993, when he ceased working as a full-time Physician. Facts
provi ded denonstrate UAPD deducted nenbership dues from Charging
Party's Retired Annuitant paycheck from 1993 through June 1998.

On August 10, 1998, Charging Party wote a letter to UAPD
President, Robert L. Wi nmann, requesting a refund on nenbership
dues from 1993 to 1998. M. Winmann failed to respond to this
letter. After consulting with an attorney, Charging Party filed
aclaimin Small Cains Court, alleging a violation of the duty
of fair representation. In April 1999, the clai mwas disn ssed
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as the court lacked jurisdiction over violations of the duty of
fair representation. It was at this time that Charging Party-
| earned of PERB' s exclusive jurisdiction over the matter.

Based on the above-stated facts, and those provided in the
original charge, the charge still fails to state a prim facie
violation of the duty of fair representation.

Government Code section 3514.5(a)(1) prohibits the Board from
issuing a conplaint in respect of any charge based upon an

al l eged unfair practice occurring nore than six nonths prior to
the filing of the charge. Charging Party alleges the UAPD
unl awf ul | y deducted union dues from March 1994 through June 1998.
As this charge was filed on June 29, 1999, nore than a year after
the |last deduction, the charge is untinely and nust be dism ssed.

Al t hough not specifically stated, it appears Charging Party is
alleging the statute of limtations should be tolled, as he was
pursuing the claimin another venue. However, PERB does not
recogni zes the doctrine of "equitable tolling," under which a
charging party will not be precluded from proceeding on an
untimely charge if he or she has pursued an alternative |ega
remedy in good faith. (San_Diego Unified School District (1991)
PERB Deci sion No. 885.) Further, UAPD does not have any
obligation to notify an enpl oyee that a noncontractual renedy
exi sts, and as such, cannot be liable for failing to inform
Charging Party of PERB's jurisdiction prior to the filing in
Small Clains court. (Uni versity Council, AFT (N ng-Ping Chan)
(1994) PERB Deci sion No. 1062-H) As such, the charge is tinme
barred and nust be di sm ssed.

Ri ght to Appeal

Pursuant to Public Enploynent Rel ations Board regul ations, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code Regs., tit. 8,

sec. 32635(a).) Any docunent filed with the Board nust contain
the case nanme and nunber, and the original and five (5 copies of
all docunments nust be provided to the Board.

A docunent is considered "filed" when actually received before
the close of business (5 p.m) on the last day set for filing or
when nmail ed by certified or Express United States mail, as shown
on the postal receipt or postmark, or delivered to a comon
carrier prom sing overnight delivery, as shown on the carrier's
receipt, not later than the |last day set for filing. (Cal. Code
Regs., tit. 8, sec. 32135(a); see also Cal. Code Regs., tit. 8,
sec. 32130.)
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A docunent is also considered "filed" when received by facsimle
transm ssion before the close of business on the last day for
filing together with a Facsimle Transm ssion Cover Sheet which
nmeets the requirenents of Cal. Code Regs., tit. 8, sec. 32135(d),
provided the filing party also places the original, together with
the required nunber of copies and proof of service, in the U S
mail. - (Cal. Code. Regs., tit. 8, secs. 32135(b), (c¢) and (d);
see also Cal. Code Regs., tit. 8, secs. 32090 and 32130.)

The Board's address is:

Publ i c Enpl oynent Rel ations Board
Attention: Appeal s Assistant
1031 18th Street
Sacranmento, CA 95814-4174
FAX: (916) 327-7960

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days followi ng the date of service of the appeal. (Cal. Code
Regs., tit. 8, sec. 32635(b).)

Service

Al'l docunments authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed wwth the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed. A docunent filed by facsimle transm ssion
may be concurrently served via facsimle transm ssion on all
parties to the proceeding. (Cal. Code Regs., tit. 8, sec.
32135(c).)

Ext ensi on of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |east three (3) cal endar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)

Final Date
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If no appeal is filed within the specified tine limts, the
dismssal will becone final when the tinme limts have expired.
Si ncerely,

ROBERT THOVPSON
Deputy General Counse

Kristin L. Rosi
Regi onal Attorney

At t achment

cc: @Gary Robinson



STATE OF CALIFORNIA ' GRAY DAVIS, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

ORI Ay

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415)439-6940

Sept enber 28, 1999

Harold R Schuman

Re: WARNI NG LETTER
Harold R Schuman v. Uni on of Anmerican Physicians and

Denti sts
Unfair Practice Char ge No LA-CN-8K6-S

_ Dear Dr. Schuman:

The above-referenced unfair practice charge, filed June 29, 1999,
all eges the Union of Anmerican Physicians and Dentists (UAPD
breached its duty of fair representation by deducting union dues
from Charging Party's paycheck. Charging Party alleges this
conduct vi ol ates Governnent Code section 3517.5 of the Ral ph C
Dills Act (DIls Act or Act) .

| nvestigation of the charge revealed the foll ow ng. Char gi ng
Party is enployed by the State of California, Departnent of
Social Services (State) as a Part-tine Retired Annuitant. More
specifically, Charging Party retired from State service in
Decenber 1993, and returned imediately to work as a Part-tine
Annuitant. As an Physician with the State, Charging Party is
exclusively represented by the UAPD.

In March 1994, Charging Party received his first paycheck as a
Retired Annuitant, and noticed that UAPD dues had been deduct ed.
Charging Party immediately tel ephoned the UAPD office and was

i nformed by UAPD representative Joe Bader, that union dues were a
mandat ory deduction for union nenbers.

From March 1994, through June 1998, UAPD dues were deducted from
Charging Party's paycheck. In June 1998, Charging Party resigned
his nmenbership with UAPD, and thus dues could no |onger be

deduct ed.-

Based on the above stated facts, the charge as presently witten
fails to state a prima facie violation of the Dills Act, for the
reasons provi ded bel ow.

Governnment Code section 3514.5(a)(1) prohibits the Board from
issuing a conplaint in respect of any .charge based upon an
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al l eged unfair practice occurring nore than six nonths prior to
the filing of the charge. Charging Party alleges the UAPD

unl awful Iy deducted union dues from March 1994 through June 1998.
As this charge was filed on June 29, 1999, nore than a year after
the last deduction, the charge is untinmely and nust be dism ssed.

For these reasons the charge, as presently witten, does not
state a prima facie case. |If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please anend the charge. The
anended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Amended Charge,
contain all the facts and allegations you wish to make, and

be signed under penalty of perjury by the charging party. The
anmended charge nust have the case nunber witten on the top right
hand corner of the charge form The anended charge nust be
served on the respondent's representative and the original proof

of service nust be filed with PERB. If I do not receive an
anended charge or withdrawal fromyou before October 5, 1999, |
shal |l dism ss your charge. |If you have any questions, please

call me at (415) 439-6940.

Si ncerely,

Kristin L. Rosi
Regi onal Attorney



