STATE OF CALI FORNI A
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Appearances; Elizabeth Kiszely, on her own behal f; Parker
Covert & Chidester by Cathie L. Fields, Attorney, for North
Orange County Comunity College District.
Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI SI ON

DYER, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Elizabeth Kiszely (Kiszely)
of a Board agent's dism ssal (attached) of her unfair practice
charge. In her charge, Kiszely alleged that the North Orange
County Conmunity College District violated section 3543.5(a) of

t he Educational Enploynent Relations Act (EERA)! by retaliating

'EERA is codified at Government Code section 3540 et seq.
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



agai nst her for her participation in protected activities.

The Board has reviewed the entire record in this case,
including the unfair practice charge, the warning and disni ssal
letters and Kiszely's appeal. The Board finds the warning and
dismssal letters to be free fromprejudicial error and adopts
themas the decision of the Board itself.

ORDER

The unfair practice charge in Case No. LA-CE-4120 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Chai rman Caffrey and Menber Amador joined in this Decision.
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STATE OF CALIFORNIA : ' GRAY DAVIS, Governor
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

Decenmber 23, 1999
El i zabeth Kiszely

RE: Elizabeth Kiszely v. North Orange County Community
College District

Unfair Practice Charge No. LA-CE-4120. First Amended Charge
DI SM SSAL _AND REFUSAL TO | SSUE A COWPLAI NT, DEFERRAL TO

ARBI TRATI ON

Dear Ms. Kiszely:

| indicated to you, in ny attached letter dated October 1, 1999,
that the above-referenced charge was subject to deferral to
arbitration. On Novenber 3, 1999, you filed a first anended
charge. M investigation revealed the follow ng information.

El i zabeth Kiszely is a faculty nenber at the District. The
faculty are exclusively represented by the United Faculty

Associ ation (Association). The District's and the Association's
1998- 2001 col l ective bargai ning agreenent includes a grievance
procedure that ends in binding arbitration. Article 4.4.2 of the
parties' 1998-2001 Agreenent provides:

No Unit Menber shall be in any way

di scri m nated agai nst, intim dated,
restrained or coerced because of affiliation
with or participation in the Association, or
the exercise of rights guaranteed by Chapter
10. 7, Sections 3540-3549 of the Governnent
Code.

On August 19, 1998, Dean Janet Portol an sent a nenorandumto the
faculty indicating she would be conducting evaluations in the
spring senester. On January 22, 1999, Portolan schedul ed
Kiszely's evaluation for March 10, 1999. On February 2, 1999,
Kiszely wote to Chancellor Harris and the Board of Trustees
requesting that an alternate eval uator conduct her eval uati on.

Ki szely expl ai ned that Portolan would not be able to conduct an
obj ective eval uation because Kiszely was suing Portolan's
housemate. The District did not respond to Kiszely's letter. On
February 16, 1999, Kiszely reiterated her request. On February
24, 1999, Vice Chancellor, Human Resources, Jeff Horsely, denied
Kiszely's request. On March 10, 1999, Portol an conducted
Kiszely's evaluation. On April 8, 1999, Kiszely received the
eval uati on which indicated her performance was conpetent.
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Wth regard to a faculty nenber's right to choose an alternate
eval uator, the charge indicated that under certain circunstances
alternate evaluators could be provided.

The District and the Association have agreed that faculty
evaluations will be perfornmed by a peer review system However,
due to difficulties, the D strict and Associ ation agreed not to
i mpl emrent the peer review procedures and instead are using the
"old" evaluation process. Under this process the Dean conducts
the faculty eval uati ons.

On Cctober 1, 1999, | issued a Warning Letter regarding the
original charge. The Warning Letter indicated that the above-
referenced information failed to state a prima facie violation of
the EERAwithin the jurisdiction of PERB. The WAarning Letter

i ndi cat ed: (1) the charge net the requirenents for deferring the
charge to binding arbitration; (2) the charge did not denonstrate
exhaustion of the grievance procedure was futile; and (3) that
even if the charge was within the jurisdiction of PERB that it
did not state a prima facie retaliation violation.

Review of the first amended charge reveals the follow ng
i nf ormati on.

The Charging Party alleges that eight facts establish that "the
uni on woul d have denied a good faith pursuit of a grievance on
this matter to arbitration .. ." The Charging Party's eight
facts are summarized as follows: (1) issues deferred to binding
arbitration on January 24, 1997, were not presented to an
arbitrator; (2) the union did not respond to her February 20,
1999 request for help; (3) there is "anple evidence" in the
materials on file with PERB that the Association ignored her
rights every time she nmentioned them (4) the deadline for filing
a grievance is past; (5 the National Education Association (NEA
wote her a letter on March 18, 1998 indicating that it did not
assi st menmbers when they have |egal actions pendi ng against the
NEA or its state or local affiliates; (6) the union did not

di spute the Charging Party's June 7, 1999 claimthat the
grievance process was futile when she wote to them regarding
anot her grievance; (7) the union was not adequately prepared to
pursue a grievance because the grievance representative for the
Ful I erton Col | ege was on sabbatical; and (8 the Association's
past practices in handling the Charging Party's grievances
convinced the Charging Party that "the union would not have
agreed to pursue a grievance in good faith to arbitration.”

On Decenber 16, 1999 | spoke with the Charging Party regarding
this charge. After | asked the Charging Party a few questions
she indicated that she did not feel confortable answering ny
qguestions and indicated she wanted ne to send her the questions
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in witing. | asked whet her another day m ght be better for us
to continue talking and agreed to call her on Decenber 21, 1999.
On Decenber 21, 1999, the Charging Party and | spoke regarding
this charge. However, no new facts were added as the result of
our di scussions.

The above-stated informati on does not establish that exhaustion
of the grievance process was futile for the reasons that follow

As previously noted in the warning letter, EERA 8 3541. (a) (2
does not require exhaustion of the grievance procedure when
resort to that procedure would be futile. Futility may be found
when the arbitration process itself is at issue or when the
association is unwilling to take the grievance to arbitration.
(State of California (Department of Parks and Recreation) (1995)
PERB Deci sion No. 1125.) However, nere aninosity between the
grievant and the union is insufficient, the grievant nust
denonstrate the union's unwillingness to pursue the matter.
(State of California (Department of Corrections) (1986) PERB
Decision No. 561-S.) In State of California (Departnent of
Devel opnent al _Services (1985) PERB Deci sion No. Ad-145-S, the
Board deferred a charge to arbitration when the charging party
failed to provide "evidence that the union has acted in
furtherance of, or even condones, the enployer's action
The Board noted that there was no indication that the charging
party had requested the union's assistance or that the union had
refused to represent him The Board cited with approval federa
caselaw indicating that futility required a direct show ng that
the union had commtted itself to a position in conflict with the
interests of the grievants. (State of California (Department of
Devel opnental _Services), supra.)

Here, the Charging Party presented information indicating that it
was her belief that the Association would not have pursued a
grievance on her behalf. However, speculation that a union would
not be supportive of a grievance does not denonstrate that resort
to the grievance process would be futile. (State of California
(Ofice of Enmergency Services) (1995) PERB Decision No. 1122.)
The facts indicate that the Charging Party did not ask the
Association to file a grievance on her behalf. Nor did the
Charging Party file a grievance on her own behal f, and then
request the Association's help with the grievance. Thus, the
charge's allegation that the Association woul d not have pursued a
gri evance on the Charging Party's behalf is not based any
position taken by the Association with regard to the issue raised
by this unfair practice charge.

I n support of her argunent that arbitration would be futile, the
Charging Party cited a Warning Letter in Unfair Practice Charge
LA- CE- 3965, and alleged that the issues deferred to binding
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arbitration on January 24, 1997 were not presented to an
arbitrator. In other words, the Charging Party argues that
because the issues in that charge were not arbitrated the

all egations in the instant charge would not have been arbitrated.
However, as explained in the Warning Letter and subsequent
Dismssal Letter in that charge, the reason that the issues were
not arbitrated was because the grievance was technically
deficient.! The charge does not denonstrate that a properly
filed grievance woul d not have been appropriately processed

t hrough the grievance procedure.

The Charging Party also argues that there is "anple evidence" in
the materials on file with PERB that the Association ignored her
rights every tinme she nentioned them However, facts presented
in United Faculty Association of North Orange County_ Conmunity
College District (1998) PERB Decision No. 1269 indicate that the
Associ ati on had hel ped the Charging Party in the past. Fact s
presented in United Faculty Association of North Orange_County
(1999) PERB Deci sion 1343 also indicate that the Associ ation has
hel ped the Charging Party in the past. That decision indicates
that the Association took a grievance to binding arbitration on
the Charging Party's behal f.

The Charging Party alleges the deadline for filing a grievance
has past and therefore arbitration would be futile. However, the
Board has held that a charging party's failure to use the

gri evance process in accordance with the terns of the agreenent,
even if that precludes further pursuit of the grievance, and
arbitration, does not create futility. (State of California
(Ofice of Energency _Services (1995) PERB Decision No. 1122;
Desert Sands Unified School District (1995 PERB Deci sion No.
1102; Eureka City _School District (1988) PERB Decision No. 702.)

Wth regard to the March 18, 1998 l|letter fromthe NEA, the first
anmended charge alleges the letter shows the union woul d have
deni ed a request to pursue a grievance in good faith.? The
first amended charge included the follow ng quote:

You are currently involved in a Duty of Fair
Representation action filed with the Public
Rel ati ons Enpl oynent Board [sic] against

The Warning Letter and subsequent Dismissal Letter in LA
CE- 3695, were upheld in North Orange County Community Coll ege
District (1999) PERB Decision No. 1342.)

°NEA' s feelings regarding grievances are neverthel ess
tangential to the issue at hand since the duty of fair
representation is owed by the exclusive representative, not NEA.
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CTA. .. As a matter of policy, NEA does not
assi st nenbers when they have |legal actions
pendi ng against NEA or its state or |oca
affiliates. | regret that there is no

assi stance that NEA can provide you.

[om ssion in original]

The March 18, 1999 letter was in response to two requests by the
Charging Party: (1) for the NEA to hel p her pursue her enploynent
di spute agai nst her enployer; and (2) for the NEA to help her
pursue her duty of fair representation unfair practice charge
agai nst the Association. The letter indicates that the NEA w ||
not help her with the claimagainst the enployer because:

Your local affiliate and CTA are responsible
for determning the best manner in which to
pursue grievances under the |abor agreenent
bet ween the NOCCD and the United
Facul t y/ CCA/ CTA.

The quoted portion of the letter in the first anmended charge
refers to the Charging Party's second request, i.e., whether the
NEA woul d hel p her pursue her unfair practice charge against the
Association. The letter actually states:

You are currently involved in a Duty of Fair
Representation action filed with the Public
Rel ati ons Enpl oynent Board agai nst CTA and
you have requested NEA' s assistance in
pursuing this action. As a matter of policy,
NEA does not assist nenbers when they have
formal |egal action pending agai nst NEA or
its state or local affiliates. [ enphasi s
added. ]

Thus, with the omtted portion of the letter included, it is
clear that the NEA was sinply indicating that it would not help
the Charging Party pursue its unfair practice charge against th
United Faculty. The letter does not indicate that the United
Faculty would fail to fairly represent her in a grievance agai nst
her enployer. Mreover, the March 18, 1998 letter predates the
Charging Party' receipt of her .evaluation on April 8, 1999.

e

The Charging Party's other arguments simlarly fail. The nere
fact that the Association did not challenge the Charging Party's
June 7, 1999 claimthat the grievance process was futile is not
di spositive of the issue. Futility is simlarly not established
by a grievance representative's Spring sabbatical. The
Septenber 1, 1999 Associ ation nmenorandum nam ng the grievance
representative naned el even other individuals, and indicated the
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faculty could "contact any nmenber of the negotiating teamor the
Board of Directors.” As discussed previously, the Charging Party
sent a single letter on February 20, 1999, and did not attenpt to
contact any of the named representatives. The absence of one
representative does not establish that the entire grievance and
arbitration process is futile.

Finally, the Charging Party believes that the Association's past
practice in handling her grievances was convincing evidence that
the "the union would not have agreed to pursue a grievance in
good faith to arbitration.” As discussed previously, Board

deci sions indicate that the Association has hel ped the Charging
Party in the past and that Charging Party did not request that
the Associ ation pursue a grievance on her behalf regarding the
issue raised in this unfair practice charge. The charge does not
establish that the Association conmtted itself to a position in
conflict with the Charging Party's interests. Thus, the charge
fails to denonstrate that exhaustion of the arbitration process
is futile, and the charge nust be deferred to binding
arbitration.

Even if the charge was within the jurisdiction of PERB, it does
not state a prima facie retaliation violation. As noted in the
Warning Letter, to denmonstrate a violation of EERA section
3543.5(a), the charging party nust showthat: (1) the enployee
exercised rights under EERA; (2) the enployer had know edge of
the exercise of those rights; and (3) the enployer inposed or
threatened to inpose reprisals, discrimnated or threatened to
discrimnate, or otherwise interfered with, restrained or coerced
t he enpl oyees because of the exercise of those rights. ((Novat o
Uni fied School District (1982) PERB Decision No. 210.)

The original charge alleged Kiszely engaged in the follow ng
protected activities: (1) advocating faculty opinions contrary to
those of an inmmedi ate supervisor, (2) filing a civil lawsuit

agai nst the Dean's housemate, and (3) questioning of the dean's
role in coercing faculty voting rights in 1995.

The Warning Letter indicated that:

PERB has held that the right to self-
representation under EERA includes the right
of an individual to conplain to her enployer
about her unsafe working conditions.

(Pleasant Vall ey School District (1988) PERB
Deci sion No. 708.) The instant charge does
not include information indicating the nature
of the faculty opinions Kiszely alleges she
advocated. Nor does the charge explain the
nature of the lawsuit against the Dean's
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housemate. Nor does the charge include facts
expl ai ning the questions Kiszely posed to the
Dean in 1995. Thus, w thout additional
information it cannot be determ ned whet her
these activities are protected under EERA.

Rat her than providing specific information regarding the
protected activities raised in the original charge, the first
anended charge alleged that the Charging Party engaged in the
following protected activities: (1) pursuit of a grievance
against a statutory notice of just cause; and (2) pursuit of
Unfair Practice Charge No. LA-CE-3695.

The first anended charge fails to denonstrate the requisite nexus
between the Charging Party's protected activities and the all eged
adverse action. The charge fails to indicate when the Charging
Party filed a grievance against a statutory notice of just cause.
Thus, timng cannot be established. The Charging Party filed

LA- CE-3695 on July 22, 1998, nore than seven nonths before the

al | eged adverse action. Thus, the charge does not denonstrate
timng. Even if the charge denonstrated timng, that factor
alone is insufficient. (Mrel and El enentary_School District
(1982) PERB Deci si on No. 227.)

The first anended charge alleges that the District engaged in

di sparate treatnent because other enployees who had filed civi
suits against their supervisor's housemate had not been eval uated
by their supervisors. However, the charge does not include facts
indicating that any other enployees had filed civil suits against
their supervisor's housenmate. Nor does the charge provide facts
supporting its allegation that the Charging Party's request for
an exception was handled in a manner different than other

enpl oyees' requests. Wiile the District's policy indicates
exceptions are a possibility, it does not require the District to
make an exception in every instance. Here, the District

determ ned the supervisor could nmake an inpartial evaluation and
included this information in the denial of the Charging Party's
request. Thus, the charge fails to denonstrate the requisite
nexus, and nust be di sm ssed.

R ght to Appeal

Pursuant to Public Enploynent Rel ations Board regul ations, you
may obtain a review of this dism ssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dism ssal. (Cal. Code Regs., tit. 8,

sec. 32635(a).) Any docunent filed with the Board nust contain
the case nane and nunber, and the original and five (5) copies of
all docunents nust be provided to the Board.
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A docunent is considered "filed" when actually received before
the close of business (5 p.m) on the last day set for filing or
when mailed by certified or Express United States mail, as shown
on the postal receipt or postmark, or delivered to a common
carrier prom sing overnight delivery, as shown on the carrier's
receipt, not later than the last day set for filing. (Cal. Code
Regs., tit. 8, sec. 32135(a); see also Cal. Code Regs., tit. 8,
sec. 32130.)

A docunent is also considered "filed" when received by facsimle
transm ssion before the close of business on the last day for
filing together with a Facsimle Transm ssion Cover Sheet which
nmeets the requirenents of Cal. Code Regs., tit. 8, sec. 32135(d),
provided the filing party also places the original, together with
the required nunber of copies and proof of service, in the U S.
mail. (Cal. Code. Regs., tit. 8, secs. 32135(b), (c) and (d) ;
see also Cal. Code Regs., tit. 8, secs. 32090 and 32130.)

The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
Attention: Appeal s Assistant
1031 18th Street
Sacranmento, CA 95814-4174
FAX: (916) 327-7960

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code
Regs., tit. 8, sec. 32635(b).)

Service

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

nmust acconpany each copy of a docunment served upon a party or
filed wwth the Board itself. (See Cal. Code Regs., tit. 8,

'sec. 32140 for the required contents and a sanple form) The
docunment will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed. A docunent filed by facsimle transm ssion
may be concurrently served via facsimle transm ssion on all
parties to the proceeding. (Cal. Code Regs., tit. 8, sec.
32135(c).)

Ext ensi on of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
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Board at the previously noted address. A request for an
extension nmust be filed at |east three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shall
be acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed within the specified tine limts, the
dism ssal will becone final when the time Iimts have expired.
Si ncerely,

ROBERT THOWMPSON
Deputy General Counse

Tamy L. Sansel
Regi onal Director

At t achnent

cc: Cat hi e Fiel ds
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STATE OF CALIFORNIA GRAY DAVIS, Governor
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

Cctober 1, 1999
El i zabeth Kiszely

RE: Elizabeth Kiszely v. North Orange County Community
Col  ege District
Unfair Practice Charge No. LA CE-4120
WARNI NG LETTER, DEFERRAL TO ARBI TRATI ON

Dear Ms. Kiszely:

In the above-referenced unfair practice charge you allege the
North Orange County Community College District (D strict)

viol ated the Educational Enploynment Rel ations Act (EERA or Act) 8§
3543.5(a) by retaliating against you for your participation in
protected activities. M investigation revealed the follow ng

i nformati on.

El i zabeth Kiszely is a faculty nmenber at the District. The
faculty are exclusively represented by the United Faculty

Associ ation (Association). The District's and the Association's
1998- 2001 col |l ecti ve bargai ni ng agreenment includes a grievance
procedure that ends in binding arbitration. Article 4.4.2 of the
parties' 1998-2001 Agreenent provides:

No Unit Menber shall be in any way

di scrim nated agai nst, intimnm dated,
restrained or coerced because of affiliation
with or participation in the Association, or
the exercise of rights guaranteed by Chapter
10. 7, Sections 3540-3549 of the Governnent
Code.

On August 19, 1998, Dean Janet Portolan sent a nmenorandumto the
faculty indicating she woul d be conducting evaluations in the
spring senester. On January 22, 1999, Portolan schedul ed
Kiszely's evaluation for March 10, 1999. On February 2, 1999,
Kiszely wote to Chancellor Harris and the Board of Trustees
requesting that an alternate eval uator conduct her eval uation.

Ki szel y expl ained that Portol an would not be able to conduct an
obj ective eval uation because Kiszely was suing Portolan's
housemate. The District did not respond to Kiszely's letter. On
February 16, 1999, Kiszely reiterated her request. On February
24, 1999, Vice Chancellor, Human Resources, Jeff Horsely, denied
Kiszely's request. On March 10, 1999, Portolan conducted
Kiszely's evaluation. The evaluation indicated Kiszely's

per f ormance was conpetent.
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Wth regard to a faculty nenber's right to choose an alternate
evaluator, the above-referenced unfair practice charge indicated
that under certain circunstances alternate evaluators could be
provi ded.

The District and the Associ ation have agreed that faculty
evaluations wll be perforned by a peer review system However,
due to difficulties, the District and Associ ation agreed not to
i npl enent the peer review procedures and instead are using the
"ol d* evaluation process. Under this process the Dean conducts
the faculty eval uati ons.

The above-referenced information fails to state a prim facie
violation of the EERA within the jurisdiction of PERB for the
reasons that follow

Section 3541.5(a) of the Educati onal Enploynent Rel ati ons Act
states, in pertinent part, that PERB shall not:

| ssue a conpl aint agai nst conduct al so

prohi bited by the provisions of the
[col l ective bargai ning] agreenent between the
parties until the grievance nachinery of the
agreenment, if it exists and covers the matter
at issue, has been exhausted, either by
settlement or binding arbitration.

In Lake Elsinore School District (1987) PERB Decision No. 646,
PERB held that this section established a jurisdictional rule
requiring that a charge be dism ssed and deferred if: (1) the
grievance machi nery of the agreenment covers the matter at issue
and culmnates in binding arbitration; and, (2) the conduct
conplained of in the unfair practice charge is prohibited by the
provi sions of the agreenent between the parties. PERB Regul ati on
32620(b) (5) (Cal. Code of Regs., tit. 8, sec. 32620(b)(5)) also
requires the investigating Board agent to dismss a charge where
the allegations are properly deferred to binding arbitration.

These standards are net with respect to this case. First, the
grievance machinery of the agreenent covers the dispute raised by
the unfair practice charge and cul mnates in binding arbitration.
Second, the conduct conplained of in this charge that the
District retaliated against Kiszely for her participation in
protected activities is arguably prohibited by Article 4.4.2 of
the 1998-2001 CBA. Accordingly this charge nust be deferred to
arbitration and will be di sm ssed. Such dism ssal is wthout
prejudice to the Charging Party's right, after arbitration, to
seek a repugnancy review by PERB of the arbitrator's decision
under the Dry Creek criteria. (See PERB Reg. 32661 [Cal. Code of
Regs., tit. 8, sec. 32661]; Los Angeles Unified School District
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(1982) PERB Decision No. 218; Dry Creek Joint Elementary School
District (1980) PERB Order No. Ad-8la.)

The Charging Party alleges the charge should not be deferred to
arbitration because exhaustion of the grievance procedure would
be futile. The charge alleges it is futile for three reasons:
(1) the Association wll not help a faculty nmenber who has filed
an unfair practice charge against them (2) the Association
failed to respond to Kiszely's February 20, 1999 letter voicing
concern about the evaluation and requesting that the Association
hel p in preventing another grievance; and (3) the Association's
conduct in handling previous grievances.

EERA § 3541. (a) (2) does not require exhaustion of the grievance
procedure when resort to that procedure would be futile.

Futility may be found when the arbitration process itself is at

i ssue or when the association is unwilling to take the grievance
to arbitration. (State of California (Departnent of Parks and
Recreation) (1995) PERB Decision No. 1125.) However, nere
aninosity between the grievant and the union is insufficient, the
grievant nust denonstrate the union's unw llingness to pursue the
matter. (State of California (Departnment of Corrections) (1986)
PERB Deci si on No. 561-S.)

In the instant charge, the Charging Party does not present facts
denonstrating that PERB should bypass the statutory deferra
requirenent. The District and the Association negotiated a
grievance and binding arbitration procedure incorporating

di scrimnation allegations arising under the EERA. The facts of
the instant charge do not denonstrate that the Charging Party
shoul d be able to opt out of this contractual mechani smw t hout
any evidence that it has been invoked at all.

The charge does not allege facts establishing Kiszely attenpted
to pursue a grievance on this issue to arbitration. The charge
does not indicate Kiszely asked the Association to file a
grievance. Nor does the charge denonstrate Kiszely filed a

gri evance on her own behalf, and then requested the Associ ation
to pursue it into arbitration. The charge indicates, only that
Kiszely contacted the Association before the District took the
adverse actions alleged herein and requested they help take
preventive neasures. The charge presents no facts establishing
that the Association denied, or would have denied if asked, a
request to pursue a grievance on this matter to arbitration.
Thus, the charge fails to denonstrate futility and nust be

di sm ssed and deferred to arbitration.

Even if the charge was within the jurisdiction of PERB, it does
not state a prima facie retaliation violation. To denonstrate a
viol ati on of EERA section 3543.5(a), the charging party nust show
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t hat : (1) the enpl oyee exercised rights under EERA;, (2) the

enpl oyer had knowl edge of the exercise of those rights; and

(3) the enployer inposed or threatened to inpose reprisals,
discrimnated or threatened to discrimnate, or otherw se
interfered with, restrained or coerced the enpl oyees because of
the exercise of those rights. (Novato Unified School District
(1982) PERB Decision No. 210; _Carlsbad Unified School District
(1979) PERB Decision No. 89; Departnent of Devel opnental _Services
(1982) PERB Decision No. 228-S; California State University
(Sacramento) (1982) PERB Decision No. 211-H.) _

Al t hough the timng of the enployer's adverse action in close
tenmporal proximty to the enployee's protected conduct is an
important factor, it does not, w thout nore, denonstrate the
necessary connection or "nexus" between the adverse action and
the protected conduct. (Mreland Elenentary_School District
(1982) PERB Deci sion No. 227.) Facts establishing one or nore

of the follow ng additional factors nust also be present:

(1) the enployer's disparate treatnent of the enployee; (2) the
enpl oyer's departure from established procedures and standards
when dealing with the enployee; (3) the enployer's inconsistent
or contradictory justifications for its actions; (4) the

enpl oyer's cursory investigation of the enployee's m sconduct;
(5) the enployer's failure to offer the enployee justification at
the time it took action or the offering of exaggerated, vague, or
anbi guous reasons; or (6) any other facts which m ght denonstrate
the enpl oyer's unlawful notive. (Novato Unified School District,
supra; North Sacranento School District (1982) PERB Deci sion
No. 2 64.)

The instant charge alleges Kiszely engaged in the foll ow ng
protected activities: (1) advocating faculty opinions contrary to
those of an i Mmedi ate supervisor, (2) filing a civil |awsuit

agai nst the Dean's housemate, and (3) questioning of the dean's
role in coercing faculty voting rights in 1995.

PERB has held that the right to self-representati on under EERA
includes the right of an individual to conplain to her enpl oyer
about her unsafe working conditions. (Pleasant Val | ey_School
District (1988) PERB Decision No. 708.) The instant charge does
not include information indicating the nature of the faculty

opi nions Kiszely alleges she advocated. Nor does the charge
explain the nature of the |lawsuit against the Dean's housensate.
Nor does the charge include facts explaining the questions

Ki szely posed to the Dean in 1995. Thus, w thout additional
information it cannot be determ ned whether these activities are
protected under EERA.

The charge names two adverse actions: (1) the denial of Kiszely's
request for an alternate evaluator; (2) the subsequent
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evaluation. A review of the evaluation itself does not revea

any negative statenents. However, even if Kiszely's activities
are protected and the actions are adverse, the charge does not
denonstrate nexus. The charge does not indicate when the first
two activities occurred, and the third occurred in 1995. The

al | eged adverse actions occurred in February and March 1999, four
years later. Thus, the charge does not establish that the
District took adverse action close in time to these activities.
For the above-stated reasons the charge fails to denonstrate a
prima facie violation within the jurisdiction of PERB and nust be

di sm ssed.

For these reasons the charge, as presently witten, does not
state a prim facie case. If there are any factual inaccuracies
inthis letter or additional facts which would correct the
defi ci enci es expl ai ned above, please anend the charge. The
anended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Anmended Charge,
contain all the facts and allegations you wish to make, and

be signed under penalty of perjury by the charging party. The
anended charge nmust have the case nunber witten on the top right
hand corner of the charge form The anmended charge nust be
served on the respondent's representative and the origi nal proof

of service nust be filed with PERB. If | do not receive an
anended charge or withdrawal fromyou before COctober 8, 1999, |
shall dism ss your charge. |If you have any questions, please

call me at (415) 439-6944.

Si ncerely,

TAMW L. SAMSEL
Regi onal Director



