STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

SAM POCLSAVWAT,
Charging Party, Case No. LA-CE-4069

V. PERB Deci si on No. 1377

LOS ANGELES COVMUNI TY
COLLEGE DI STRI CT,

February 28, 2000

Respondent .

Appearance: Thomas W G llen, Attorney, for Sam Pool sawat .
Before Caffrey, Chairman; Dyer and Amador, Menbers.
DECI SI ON

DYER, Menber: This case is before the Public Enploynent
Rel ati ons Board (Board) on appeal by Sam Pool sawat (Pool sawat) of
a Board agent's dism ssal (attached) of his unfair practice
charge. In his charge, Pool sawat alleged that the Los Angel es
Community College District violated section 3543.5(a) of the
Educati onal Enpl oyment Rel ations Act (EERA)® by discrinmnating

against himfor engaging in protected activities.

'EERA is codified at Governnent Code section 3540 et seq..
Section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
thi s subdivision, "enployee" includes an
applicant for enploynent or reenploynent.



The Board has reviewed the entire record in this case,
including the unfair practice charge, the warning and di sm ssa
letters, and Pool sawat's appeal. The Board finds the warning and
dismssal letters to be free fromprejudicial error and adopts
themas the decision of the Board itself.

ORDER
The unfair practice charge in Case No. LA-CE-4069 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Chairman Caffrey and Menber Amador joined in this Decision.



STATE OF CALIFORNIA ' ! ' GRAY DAVIS, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD
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San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

Novenber 3, 1999

Ken Hagan

Law OFfices of Thomas W G|l en
2501 E. Chapman Avenue, Suite 100
Fullerton, CA 92831

Re: DI SM SSAL OF CHARGE/ REFUSAL TO | SSUE COWPLAI NT
Sam Pool sawat v. Los Angeles Community College District
Unfair Practice Charge No. LA-CE-4069; First Anended Charge

Dear M. Hagan & M. Pool sawat :*

The above-referenced unfair practice charge, filed May 25, 1999,
all eges the Los Angeles Community College District (D strict)

di scrimnated agai nst you because of your protected activity.
You allege this conduct violates Governnent Code section 3543.5
of the Educational Enploynent Relations Act (EERA or Act).

| indicated to you, in ny attached letter dated Septenber 22,
1999, that the above-referenced charge did not state a prim
facie case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prima facie case or withdrew it prior to
Septenber 29, 1999, the charge woul d be di sm ssed.

On Septenber 27, 1999, Charging Party's representative tel ephoned
me and requested an extension to file an anended charge. I
extended the deadline until October 6, 1999. On October 6, 1999,
Charging Party's representative requested a second extension. In
response, | extended the deadline until October 13, 1999.

! Charging Party is the authorized representative until a
Notice of Appearance is filed with this office. To date, no
Noti ce of Appearance has been filed. However, after issuance of
the Warning Letter on Septenber 22, 1999, M. Hagan tel ephoned
this office on several occasions, stating he was M. Pool sawat's
representative. On Cctober 20, 1999, M. Hagan stated, in
response to ny inquiry, that he was the designated representative
inthis matter. For this reason, the Warning Letter was served
on bot h i ndividuals.
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On Cctober 18, 1999, | received a first amended charge fromM.
Pool sawat .2 \While reviewi ng the charge, | noticed Charging

Party failed to serve the anended charge on the Respondent as
required by PERB Regul ation 32140 and as stated in ny Septenber
22, 1999, letter. On Cctober 20, 1999, | tel ephoned Charging
~Party's representative M. Hagan regarding this problem M.

Hagan stated the anended charge woul d be served on Respondent and
a proper proof of service would be provided to this office. On
Cctober 22, 1999, Charging Party served the anmended charge on the
District.

The anmended charge presents three issues also raised in the
original charge: (1) Discrimnation in overload credit; (2

Di scrim nation regarding conference attendance in May 1998; and
(3) Discrimnation by Dean Herman Bacchus regardi ng conference
rei nbursement in September 1998.°%° However, as denonstrated

bel ow, each of the allegations is tinme barred, and thus nust be
di sm ssed.

| . Overl oad C aim

Governnent Code section 3541.5(a)(1) prohibits the Board from
issuing a conplaint in respect of any charge based upon an

al l eged unfair practice occurring nore than six nonths prior to
the filing of the charge. In the case of discrimnation such as
that alleged herein, the statute of limtations begins to run
when charging party discovered the disparate treatnent. (Peralta
Community College District (1998) PERB Decision No. 1281.) Facts

> PERB Regul ation 32135 states in relevant part:

Al'l docunents shall be considered "filed"
when actually received by the appropriate
PERB office before the close of business on
the last day set for filing or when mailed by

certified . . . mail, as shown on the postal
receipt . . . not later than the |last day set
for filing and addressed to the proper PERB
of fice.

Charging Party sent the anmended charge certified mail on October
14, 1999, one day after the last day set for filing.

® The amended charge does not address the only timely
al l egation considered in ny Septenber 22, 1999, letter; that is,
the allegation that the District discrimnated against Charging
Party by denying his tort claim Therefore, that allegation is
dism ssed for the reasons | provided in ny Septenber 22, 1999,
letter.
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provi ded bel ow denonstrate Charging Party was aware of the
di sparate treatnent, and thus this allegation is untinely.

The original charge contends that from 1980 through 1984,
Charging Party had a workl oad overload for which he was not
conpensated. From 1990 to the present, Charging Party has been
attenpting to resolve this matter. M Septenber 22, 1999,

letter, indicated this allegation was tine barred as the adverse
action took place in the 1980's. The anended charge contends
Charging Party did not becone aware that he was being disparately
treated until April 1999, thus making the allegations tinely.
More specifically, Charging Party alleges in paragraph 10:

At no time prior to the Decenber 1998-Apri
1999 period, did the Charging Party have any
reason to believe that his coll eagues had
been paid for their past class assignnents
whi ch they have carried as hourly overl oad
since 1970's. (enphasis in original)

However, facts presented by Charging Party, hinself, denonstrate
t he above-quoted statenent is false, and further denonstrate
Charging Party knew as early as 1992, that fell ow enpl oyees had
been paid for their hourly overl oads.®

On January 29, 1992, Charging Party wote a letter to union

presi dent Gaen Hill. In this letter, Charging Party discusses
.the settlenment offer nade by the District regarding the overl oad
claim and further explains his reasons for not agreeing to the
settlement. Specifically, Charging Party contends that he should
not be required to sign a general release in accepting the
settlement and further states:

Si x other biology instructors in ny
departnment received backpay recently. They

* The anmended charge actually alleges in paragraph 9, that
Charging Party becane aware of the disparate treatnent in Apri
1998. However, it is assunmed that Charging Party is alleging
know edge in April 1999.

® In Tenple Gty Unified School District (1990) PERB
Deci sion No. 843, the Board stated that a Regi onal Attorney may
not resolve disputes of material facts between a Charging Party
and a Respondent. However, the factual dispute presented herein
is not the type of factual dispute discussed in JTenple GCity.
Herein, Charging Party provided docunents that denonstrate his
allegations are false. This type of dispute may be resolved by a

Board Agent in the investigation of a charge.
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recei ved their paychecks w thout signing a
release formof the type which I was required
to sign.

Addi tionally, on Decenber 17, 1997, Charging Party w ote another
letter to the union; this tine to then-union president Karl

Fri edl ander. Regardi ng his overl oad backpay claim Charging
Party stated:

B. Unpai d Teachi ng Overl oad Assi gnnent (a
separate issue fromMBRS). Due to ny

i nvol venent with ELAC MBRS, the College and
the College District also have refused to pay
for ny past unpaid teaching overl oad.

Several faculty nenbers in ny departnent had
received their_unpaid overload several years
ago. (enphasi s added)

I ndeed, this letter even denonstrates Charging Party belief that
he was disparately treated for his involvenment with the Mnority
program and his whistle-blowing activity regarding that program

Thus, despite the anmended charge's declarations, facts presented
denonstrate Charging Party knew fell ow enpl oyees were paid for
their overload assignnents in 1992. Charging Party nmakes no
attenpt to explain the contradiction raised by the two docunents
he provided. As such, they nust be credited and the all egation
is dismssed as tinme barred.

1. My 1998 Conference Attendance

On May 4, 1998, Charging Party filed a request to attend a
conference at the Massachusetts Institute of Technol ogy, in June
1998. Charging Party was scheduled to teach during the summer
session. On May 26, 1998, Charging Party's request was denied as
the District stated it was unable to accommpdate summer
conference requests. Shortly after this denial, Charging Party
filed a grievance alleging disparate treatnent. Specifically, in
- August 1998, Charging Party stated to District admnistrators
that ot her enployees were allowed to attend graduati ons and
conferences during the sunmer session.

As stated above, and in ny Septenber 22, 1999, letter, the
statute of limtations requires charges be filed within six
mont hs of the conduct giving rise to the unfair practice. Since
Charging Party knew in the summer of 1998 that he was denied
conference attendance and potentially discrimnated agai nst, the
allegation is tinme barred and thus nust be di sm ssed.
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I1l1. Conference Reinbursenent for July 1998

FromJuly 12 through July 16, 1999, Charging Party attended a
conference in Atlanta, Georgia. |n August 1998, Charging Party
filed a request for reinbursenent with the proper District
office. On Septenber 9, 1998, the request for reinbursenent was
deni ed by Dean Herman Bacchus.

On Septenber 15, 1998, Charging Party filed a grievance over the
District's failure to reinburse him The grievance all eged

di sparate treatnent and discrimnation. On Septenber 16, 1998,
the District admtted it nmade a m stake in denying the

rei mbursenment and requested Charging Party refile his request for
payment .

It is unclear whether Charging Party refiled his request.
However, such a fact is immterial, give that this allegation is
also tinme barred as Charging Party knew in Septenber 1998 of the
adverse action and all eged disparate treatnent. As such, this
allegation is also dismssed as untinely.

Right to Appeal

Pursuant to Public Enpl oynent Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code Regs., tit. 8,

sec. 32635(a).) Any docunent filed with the Board nust contain
the case nane and nunber, and the original and five (5 copies of
all docunments nust be provided to the Board.

A docunent is considered "filed" when actually received before
the close of business (5 p.m) on the last day set for filing or
when nmailed by certified or Express United States mail, as shown
on the postal receipt or postmark, or delivered to a conmmon
carrier prom sing overnight delivery, as shown on the carrier's
recei pt, not later than the |ast day set for filing. (Cal. Code
Regs., tit. 8, sec. 32135(a); see also Cal. Code Regs., tit. 8,
sec. 32130.) '

A docunent is also considered "filed" when received by facsimle
transm ssion before the close of business on the |ast day for
filing together with a Facsimle Transm ssion Cover Sheet which
nmeets the requirenents of Cal. Code Regs., tit. 8, sec. 32135(d),
provided the filing party also places the original, together with
the required nunber of copies and proof of service, in the U S
mail. (Cal. Code. Regs., tit. 8, secs. 32135(b), (c) and (d) ;-
see also Cal. Code Regs., tit. 8, secs. 32090 and 32130.)
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The Board's address is:

Publ i c Enpl oynent Rel ati ons Board
Attention: Appeal s Assistant
1031 18th Street
Sacranmento, CA 95814-4174
FAX: (916) 327-7960

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty (20) cal endar
days following the date of service of the appeal. (Cal. Code
Regs., tit. 8, sec. 32635(hb).) '

Service

*Al docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed with the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a sanmple form) The
docunent wi |l be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed. A docunent filed by facsimle transm ssion
may be concurrently served via facsimle transm ssion on all
parties to the proceeding. (Cal. Code Regs., tit. 8, sec.
32135(c) .)

Extension of Tine

A request for an extension of tinme, in which to file a docunent
with,the Board itself, nmust be in witing and filed with the
Board at the previously noted address. A request for an
extension nmust be filed at least three (3) cal endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shall
be acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)
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Fi nal Date

If no appeal is filed within the specified tine limts, the
dismissal will beconme final when the tine limts have expired..

Si ncerely,

ROBERT THOMPSON
Deputy Ceneral Counsel

By /i__—_"':/( ’/Z

Kristin L. Rosi
Regi onal Attorney

At t achnment

cc: LACCD



STATE OF CALIFORNIA ' GRAY DAVIS, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office

1 77 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415)439-6940

Sept enber 22, 1999

Law O fices of Thomas W Gl en
2501 E. Chapnman Avenue, Suite 100
Fullerton, CA 92831

Re: WARNI NG LETTER
Sam Pool sawat _Vv. Los Angeles Community_College District
Unfair Practice Charge No. LA-CE-4069

Dear M. G llen:?

The above-referenced unfair practice charge, filed May 25, 1999,
al l eges the Los Angeles Community College District (D strict)

di scrim nated agai nst you because of your protected activity.
You allege this conduct violates Governnent Code section 3543.5
of the Educational Enploynent Relations Act (EERA or Act).

| nvestigation of the charge revealed the following. You are
currently enployed by the District as a Life Sciences |nstructor
at East Los Angeles Community College (ELAC). As an Instructor,
you are exclusively represented by the Anerican Federation of
Teachers, College Guild, Local 1591 (Federation). The District
and Federation are parties to a collective bargai ning agreenent
(Agreenent) which expires on Novenber 7, 1999.

The charge states in its entirety:

Di sparate treatnent related to the way the
Charging Party adm nistered mnority prograns
as set out in Charging Party's claimfor
damages dated QOctober 12, 1998 and Novenber
30, 1998, copies attached.

In addition to the brief statenent above, Charging Party attached
nearly 100 pages of additional materials. The relevance of these
materials is unclear as many docunents are inconplete letters or
duplicates of the sanme exhibit, and |ack any explanation. As the
i nportance of these docunents is unclear, | wll sinply sunmarize
their detail herein.

1 Al though Sam Pool sawat is the Charging Party, the charge
formindicates the charge was filed by the Law O fices of Thonas
Gllen. Therefore, | amassumng M. Gllen is Charging Party's
representative. :



It appears that in 1980 through 1984, Charging Party had a work
overload for which he was not conpensated. Additionally, in 1983
and 1984, Charging Party conpl ai ned about release tine he was not
receiving. In 1990, Charging Party filed a grievance over this
overload and the release tine issue. It further appears the
Federation represented Charging Party during the grievance
procedure, although Charging Party failed to provide a copy of
the grievance with the charge.

On March 6, 1990, the Federation and District nmet to discuss
Charging Party's grievance. During this neeting, the Federation
and District agreed to a settlenent agreenent which would pay
Charging Party $10,652 for the overload he accurul ated from 1980
to 1990.

I n Septenber 1990, the grievance settlenent was presented to
Charging Party as a formal settlenent agreenent, containing
standard wai ver | anguage. Charging Party refused to sign the
settlenment agreenent, as he disagreed with the waiver |anguage.
The Federation informed Charging Party that it would not
represent himfurther on this matter if he refused to sign the
settl enent.

On Septenber 26, 1990, Charging Party sent a letter to District

adm ni strators stating his grievance was really over the rel ease
time and not the overload assignnent. Moreover, Charging Party

reiterated his belief that he was entitled to overl oad pay

W thout having to sign the settlenent agreenent.

On January 29, 1992, Charging Party sent a letter to the
Federation regarding his overload/release tinme grievance, despite
the Federation's refusal to represent himfurther. The
Federation did not respond to this letter. On March 10, 1992,
Charging Party sent another letter to the Federation regarding
his grievance. This letter, however, requested the Federation
turn over their grievance file to Charging Party's attorney, who
woul d be representing Charging Party in this matter. It appears
the Federation did not respond to this letter either.?

2 |t appears, however, that Charging Party's representation
by an independent attorney may be contrary to Article 22, Section
D(l), which states in relevant part:

At all grievance neetings under this Article,
the grievant shall be entitled to be
acconpani ed and/or represented by an AFT
representative(s). A grievant shall also be
entitled to represent hinself/herself (but
may not be represented by any ot her person

ot her than an AFT representative) up to and
including Step Three of the G evance
Procedure.
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On June 17, 1992, Charging Party sent another letter to the union
regarding his grievance. The Federation failed to respond. On
June 24, 1992, Charging Party's attorney sent a letter to the
Federation inquiring as to whether the Federati on would be taking
the grievance to arbitration. It is unclear why Charging Party
or his attorney believed the Federation m ght take the grievance
to arbitration as the Federation had stated its refusal to pursue
the grievance further in 1990, and the tinelines under the
agreenent had clearly el apsed.

On February 22, 1993, Charging Party sent a letter to the
Federation inquiring as to why the Federation had not contacted
his attorney. The Federation did not respond. Docunents

provi ded detail a May 26, 1994, letter Charging Party sent to the
District Vice President of Academ c Affairs, Maria Elena
Martinez. In this letter, Charging Party requests Ms. Martinez

|l ook into the grievance, and respond to Charging Party. A
response fromMs. Martinez is not included in the docunents

provi ded.

On Decenber 4, 1996, Charging Party sent another letter to Ms.
Martinez regarding the grievance. On March 3, 1997, Charging
Party sent yet another letter to Ms. Martinez. It is unclear
what, if any, response Charging Party received fromMs. Martinez.

On May 14, 1997, Charging Party sent a letter to Federation
representative Consuel o Rey, asking for assistance in reviving
the grievance. On May 19, 1997, Consuelo Rey sent a letter to
Charging Party stating in relevant part:

As we discussed on the tel ephone, the choice
to resolve the MBRS grievance re: backpay
which is approximately four (4) years old
now, has always been at your own discretion
The District nmade you an offer which you
refused to sign. If you wish to activate
this offer and sign the District's conditions
on your case, Yyou need to contact Mary
Mundel | at the AFT office . . . It may very
wel | have exceed the statute of |imtations
and be in the dead file. \Watever the case,
it is no longer in ny jurisdiction.

On July 14, 1997, District representative Herb Spillnman sent an
emai| nessage to another District representative regarding
Charging Party's grievance. The email states in relevant part:

| received the docunents you sent to ne re
Sam Pool sawat's claim for backpay. As |
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suspected, he appears to be pursuing the sane
i ssues he was in 1990-1991.

M. Pool sawat grieved for back pay. He
rejected a settlenent offer (which | believe
the uni on supported). He then petitioned for
a wit of mandate in superior court. His
petition was denied. The District spent alot
(sic) of time and noney on this matter. As
far as we are concerned, the case is closed.

In early Decenber 1997, Charging Party filed a second grievance
regarding his overl oad assignnent and MBRS rel ease tine. It
appears the grievance raises the sane issues raised in 1990.

On Decenber 17, 1997, Charging Party sent another letter to the
Federation regarding his grievance.® |In early January 1998, the
grievance was denied at Step |I. On January 16, 1998, the
grievance was denied at Step Il. In their denial, the D strict
stated the grievance was untinely, as it related to matters in
fromthe md-1980's. Additionally, the District stated the
matter was closed as Charging Party failed to pursue the 1989
grievance to arbitration after it was denied at Step Three.

Article 22, Section E, states the following with regard to tine
limts:

1. Failure of the grievant(s) to act on any grievance
within the prescribed tine [imts unless nutual
agreenent to extend the tine has been reached, shal
concl ude the grievance.

Article 22, Section F(4) states the following with regard to
arbitration requests:

a. If the grievance is not resolved at Step
Three, the grievant, subject to the approva
of AFT, may file a witten request to the

O fice of Enployer-Enployee Relations for a
hearing. The grievant shall have ten (10)
days fromreceipt of the decision in Step
Three to file said request.

® Charging Party provides only the first page of this
letter.
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On January 26, 1998, Charging Party sent a letter to the
Federation providing pertinent facts he believed the Federation
shoul d know prior to elevating the grievance to Step Three.

On May 4, 1998, Charging Party filed a request to attend a
conference during June 1998. Charging Party was scheduled to
teach during the summer session.?* On May 26, 1998, Charging
Party's request was denied as the District was unable to
accommodat e sunmer conference requests.

On August 26, 1998, the Federation refused to take Charging
Party's May 6, 1998, grievance to arbitration. The Federation
further informed Charging Party that he could appeal the decision
to the Federation's board.

On Septenber- 9, 1998, Charging Party filed a second request to
attend a conference. This request was al so denied by the
District. On Septenber 15, 1998, Charging Party filed a
grievance over the Septenber 9, 1998, refusal. On Septenber 16,
1998, at Step I, the District admtted it nmade a m stake in
denying the request and requested Charging Party refile his
request for conference attendance. It is unclear whether
Charging Party refiled his request. On Septenber 28, 1998, the
District denied the grievance at Step Il, for the sane reasons
provided at Step I.

On Cctober 12, 1998, Charging Party filed a claimagainst the
District under the Tort Cainms Act, CGovernnent Code section 900
et seq.® The claimreiterates the above stated issues, with
nost of the allegations dating back nore than five (5) years.

| ndeed, many of the allegations relate to actions occurring in
the m d-1980' s.

On Novenber 23, 1998, Charging Party requested the Federation's
Grievance Review Committee reconsider its refusal to take the My
6, 1998, grievance to arbitration. Additionally, Charging Party
requested the Federation take the Septenber 15, 1998, grievance
to arbitration.

“ It appears that on May 6, 1998, Charging Party filed
anot her grievance. However, as the charge fails to provide
copies of any of the grievances, it is unclear what allegations
were contained in this grievance.

® Government Code 900 et seq. allows individuals to file a
claimfor injury against public entities.
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On November 25, 1998, the Federation refused to take the May 6,
1998, and September 15, 1998, grievances to arbitration. As
such, the grievances were closed

Al so on November 25, 1998, the District returned Charging Party's
tort claimstating the claimwas untimely, as the allegations
referred to conduct occurring more than six months prior to
filing of ‘the claim® Additionally, the District stated the
claimfailed to raise issues that are cognizable under the Tort
Claims Act.’” The District further informed Charging Party of

his right to seek leave to file a late claim?

On November 30, 1998, Charging Party requested leave to file a
late claimwith the District. On January 14, 1999, the District

® Government Code section 911.1 states in relevant part:

A claimrelating to a cause of action for
death or for injury to person or to personal
property . . . shall be presented . . . not
| ater than six months after the accrual of
the cause of action.

" Government Code section 905 states the following with
regard to allowable clains:

There shall be presented in accordance with
Chapter 1 ... and Chapter 2 ... of this
part all clains for money and damages agai nst
local public entities except:
* * * * *
(c) Claims by public enployees for fees,
sal aries, wages, mleage or other expenses
and al |l owances.

8 Government Code section 911.4 states the following with
regard to late filing:

(a) When a claimthat is required by Section
911.2 to be presented not |ater than six
mont hs after the accrual of the cause of
action is not presented within such time, a
written application may be made to the public
entity for leave to present such claim

(b) The application shall be presented to the
public entity . . . within a reasonable time
not to exceed one year after the accrual of
the cause of action



Warning Letter
LA- CE- 4069
Page 7

deni ed Charging Party's request for |eave, stating Charging Party
failed to provide any facts denonstrating his failure to file was
due to mi stake, inadvertence, surprise or excusable neglect.

On April 12, April 15 and April 20, 1999, Charging Party sent
letters to the District providing nore allegations regarding his
tort claim It appears the District did not respond to these
all egations as it considered the matter cl osed.

Based on the above stated facts, the charge as presently witten,
fails to state a prima facie violation of the EERA, for the
reasons provi ded bel ow.

As noted above, Charging Party fails to allege a specific
violation of the EERA. As such, | wll assune Charging Party
intends to allege the District discrimnated agai nst himbecause
of his protected activity. However, nuch of the facts provided
pertain to conduct occurring several years ago, and as such are
time barred.

Government Code section 3541.5(a)(1) prohibits the Board from
issuing a conplaint in respect of any charge based upon an

al l eged unfair practice occurring nore than six nonths prior to
the filing of the charge. The instant charge was filed on May
25, 1999. As such, all allegations regardi ng conduct taking
place prlor to November 25, 1998, are untinely and nust be

di sm ssed.

Based on the facts provided, Charging Party could allege the
District denied his request for leave to file a late tort claim
based on his alleged protected activity.

To denonstrate a viol ation of EERA section 3543.5(a), the
chargi ng party nust show that: (1) the enployee exercised rights
under EERA; (2) the enployer had know edge of the exercise of
those rights; and (3) the enployer inposed or threatened to

i mpose reprisals, discrimnated or threatened to discrimnate,

or otherwise interfered with, restrained or coerced the enpl oyees
because of the exercise of those rights. (Novato Unified Schoaol
District (1982) PERB Decision No. 210; _Carlsbad Unified Schoal
District (1979) PERB Decision No. 89; Department of Devel opnental
Services (1982) PERB Decision No. 228-S; California State
University (Sacramento) (1982) PERB Decision No. 211-H.)

Charging Party's filing his 1990 grievance regarding the work
overl oad and MBRS release tine, and the May 1998 and Septenber

°® There are no facts indicating the allegations should be
tol | ed.
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1998, grievances regardi ng conference attendance are protected
activities. The enployer had know edge of this protected
activity, and Charging Party's Novenmber 30, 1998, request for
leave to file a late tort claimwas denied, denonstrating an
adverse action. However, facts presented fail to denonstrate the
requi site nexus, and as such, the allegation fails to state a
prima facie case.

Al t hough the timng of the enployer's adverse action in close
tenporal proximty to the enployee's protected conduct is an

important factor, it does not, wthout nmore, denonstrate the
necessary connection or "nexus" between the adverse action and
the protected conduct. (Mreland El enentary_School District

(1982) PERB Decision No. 227.) Facts establishing one or nore

of the follow ng additional factors nust also be present:

(1) the enployer's disparate treatnent of the enployee; (2) the
enpl oyer's departure from established procedures and standards
when dealing with the enployee; (3) the enployer's inconsistent
or contradictory justifications for its actions; (4) the

enpl oyer's cursory investigation of the enployee's m sconduct;

(5 the enployer's failure to offer the enpl oyee justification at
the tinme it took action or the offering of exaggerated, vague, or
anbi guous reasons; or (6) any other facts which m ght denonstrate
the enployer's unlawful notive. (Novato Unified School District,
supra; North Sacranmento School District (1982) PERB Deci sion

No. 264.) As presently witten, this charge fails to denonstrate
any of these factors and therefore does not state a prim facie
vi ol ati on of EERA section 3543.5(a).

In the instant charge, the District denied Charging Party's

- request because Charging Party failed to explain why the

al I egati ons should be considered for late filing. It does not
appear Charging Party net the requirenments of Government Code
section 911.6, which require that the failure nust be because of
m st ake, inadvertence, surprise, or excusable m stake. Moreover,
Government Code section 911.4 requires the late claimbe filed no
nore than one year after the cause of action. I n Chargi ng
Party's case, nost of the allegations occurred nore than five (5)
years prior to the filing of the claim As it appears the
District followed the provisions of Governnent Code section 900
et seq., the allegation fails to state a prim facie violation of
t he EERA.

For these reasons the charge, as presently witten, does not
state a prim facie case. If there are any factual inaccuracies
in this letter or additional facts which would correct the
defici enci es expl ai ned above, please anend the charge. The
anended charge should be prepared on a standard PERB unfair
practice charge form clearly |abeled First Amended_ Charqge,
contain all the facts and allegations you wi sh to nake, and
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be signed under penalty of perjury by the charging party. The
anmended charge nust have the case nunber witten on the top right
hand corner of the charge form The anended charge nust be
served on the respondent's representative and the original proof

of service nust be filed with PERB. If | do not receive an
anended charge or withdrawal fromyou before Septenber 29, 1999,
| shall dism ss your charge. If you have any questions, please

call nme at (415) 439-6940.

Si ncerely,

Kristin L. Rosi

Regi onal Attorney




