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DECI SI ON

DYER, Menber: This case cones before the Public Enpl oynent
Rel ati ons Board (Board) on appeal by Anthony McKeel (MKeel) from
the Board agent's dism ssal (attached) of his unfair practice
char ge.

On Decenber 13, 1999, MKeel filed an unfair practice charge
all eging that the Oakland Educati on Association (Association)
failed to represent McKeel in his appeal of a dism ssal action by
the QGakl and Unified School District. This conduct is alleged to

viol ate section 3543.6 of the Educational Enploynent Rel ations

Act (EERA).' A warning letter issued on January 24, 2000,?

IEERA is codified in Governnent Code section 3540 et seq..
EERA section 3543.6 provides, in relevant part:

It shall be unlawful for an enpl oyee
organi zation to:

"(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to



indicating that the charge did not state a prima facie case.
McKeel filed an anended charge on February 4 and a dism ssal of
the unfair practice charge was issued on February 9.

The Board has reviewed the entire record in this case,
including the original and amended unfair practice charge, the
warni ng and dismssal letters, MKeel's appeal and the
Associ ation's response. The Board finds the dismssal and
warning letters to be free fromprejudicial error, and adopts
themas the decision of the Board itself.

ORDER

The unfair practice charge in Case No. SF-CO 565 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Amador and Baker joined in this Decision.

di scrim nateé agai nst enpl oyees, or otherw se
to interfere with, restrain or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

°2A11 dates refer to 2000.
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STATE OF CALIFORNIA ) ) GRAY DAVIS, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, 9th Floor .
San Francisco, CA 94108-4737
(415) 439-6940

February 9, 2000

George King

King, King & Fishleder

1999 Harrison Street, Suite 810
OCakl and, California 94612

Re: DI SM SSAL OF UNFAI R PRACTI CE CHARGE/ REFUSAL TO | SSUE
COVPLAI NT _
Ant hony MeKeel v. Qakland Education Association
Unfair Practice Charge No. SF-CO 565

Dear M. King:

The above-referenced unfair practice charge, filed on Decenber
13, 1999, alleges that the QGakland Education Associ ation
(Association) failed to represent Anthony McKeel in the appeal of
a dism ssal action by the Qakland Unified School District

(District). This conduct is alleged to violate Governnment Code
section 3543.6 of the Educational Enploynent Relations Act
( EERA) . '

| indicated to you, in ny attached letter dated January 24, 2000,.
that the above-referenced charge did not state a prim facie
case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anend the
charge. You were further advised that, unless you anended the
charge to state a prinma facie case or withdrew it prior to
February 3, 2000, the charge woul d be di sm ssed.

By letter dated February 4, 2000, Charging Party submtted a

| etter attaching a copy of the decision by the Conmm ssion on

Pr of essi onal Conpetence (Conm ssion) upholding the District's

di sm ssal based on his conviction of an offense under Health and
Saf ety Code, section 11550, subdivision (a). In addition,
Charging Party contends that the undersigned has failed to
address the theory that the Association has treated its nmenbers
in a different manner from those non-nmenber bargai ning unit

enpl oyees who .are .payi ng agency -fees-but --are ‘not --being provided
representation before the Comm ssion. \While acknow edgi ng the
precedent of the Public. Enploynent Relations Board (PERB) that
has declined to adopt the theory of Lane v. I.U QE Stationary
Engi neers, local 39 (1989) 212 Cal.App.3d 164, Charging Party
asserts that PERB has not rejected that theory in the context
defining this case. 1In essence, he argues that where the

excl usive representative has voluntarily undertaken to represent
menbers in extra-contractual proceedings, it is obligated to
extend the sane privilege to non-nenbers.
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Not wi t hst andi ng Chargi ng Party's novel theory, the undersigned
concludes that Charging Party has failed to assert a cognizable

| egal theory under existing PERB precedent. \hile discrimnatory
treatnment is condemmed in the application of the duty of fair
representation (see, e.g., San_ Francisco Federation of Teachers
(Hagopi an) (1982) PERB Deci sion No. 222), such precedent is in
apposite here because the underlying prenm se of an existing duty
of fair representation is not present in extra-contractual
proceedi ngs such as the one involved here.

Charging Party's theory nore closely approaches that identified
in California Unign of Safety Engineers (John)_ (1994) PERB

Deci sion No. 1064-S, where PERB found a prinma facie violation of
di scrimnation based on the wthholding of representation to a
menber because of particular protected activity to which the

- exclusive representative objected. Although exercising non-
menbership is a protected right (Gv. Code, sec. 3543), the
charge fails to allege sufficient facts to denonstrate that the
Associ ation's decision to extend representation only to nenbers
woul d not have been nmade but for the non-nenbers' choice to
refrain fromjoining the Association. (See Novato Unified School
District (1982) PERB Decision No. 210; California State Enployees
Association (O Connell) (1989) PERB Decision No. 753-H.)

Therefore, | amdisn ssing the charge based on the facts and
reasons set forth above as well as those contained in ny January
24, 2000 letter.

Ri ght _to Appea

Pursuant to Public Enploynent Relations Board regul ations, you
may obtain a review of this dismssal of the charge by filing

an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code Regs., tit. 8§,

sec. 32635(a).) Any docunment filed with the Board nust contain

t he case name and nunber, and the original and five (5 copies of
all docunents nust be provided to the Board.

A docunent is considered "filed" when actually received before
the close of business (5 p.m) on the last day set for filing or
when mailed by certified or Express United States mail, as shown
on the postal receipt or postmark, or delivered to a common
carrier prom sing overnight delivery, as shown on the carrier's
receipt, not later than the last day set for filing. (Cal. Code
Regs., tit. 8, sec. 32135(a); see also Cal. Code Regs., tit. 8,

- sec. 32130.)

A document is also considered "filed" when received by facsimle
transm ssion before the close of business on the last day for
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filing together with a Facsimle Transm ssion Cover Sheet which
nmeets the requirenents of Cal. Code Regs., tit. 8, sec. 32135(d),
provided the filing party also places the original, together with
the required nunber of copies and proof of service, in the U S
mail. (Cal. Code. Regs., tit. 8, secs. 32135(b), (c¢) and (d);
see also Cal. Code Regs., tit. 8, secs. 32090 and 32130.)

Thé Board's address is:

Publ i ¢ Enpl oynent Rel ati ons Board
Attention: Appeal s Assistant
1031 18th Street
Sacranmento, CA 95814-4174
FAX: (916) 327-7960

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenent in opposition within twenty (20) cal endar
days followi ng the date of service of the appeal. (Cal. Code
Regs., tit. 8, sec. 32635(b).) :

Servi ce

Al l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

must acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code Regs., tit. 8,

sec. 32140 for the required contents and a sanple form) The
docunent will be considered properly "served" when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed. A docunent filed by facsimle transm ssion
may be concurrently served via facsimle transm ssion on al
parties to the proceeding. (Cal. Code Regs., tit. 8, sec.
32135(c¢) .)

Ext ensi on of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) - cal.endar days before
the expiration of the time required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code Regs., tit. 8, sec. 32132.)
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Fi nal Date

If no appeal is filed wwthin the specified tine limts, the
dism ssal will becone final when the time limts have expired.

Si ncerely,

ROBERT THOMPSON
Deputy General Counsel

DONN G NOZA
Regi onal Attorney

At t achnent

CccC: Priscilla Wnsl ow



STATE OF CALIFORNIA I GRAY DAVIS, Governor

~ PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, 9th Floor

San Francisco, CA 94108-4737
(415) 439-6940

January 24, 2000

George King

King, King & Fishleder

1999 Harrison Street, Suite 810
Cakl and, California 94612

Re: WARNI NG LETTER
Ant hony McKeel v. (Oakland Education Associ ation
Unfair Practice Charge No. SF-CO 565

Dear M. King:

The above-referenced unfair practice charge, filed on Decenber
13, 1999, alleges that the Oakland Educati on Associ ati on
(Association) failed to represent Anthony MKeel in the appeal of
a dism ssal action by the Oakland Unified School District
(District). This conduct is alleged to violate Governnent Code
section 3543.6 of the Educational Enploynment Relations Act

( EERA) .

| nvestigation of the charge revealed the follow ng. Anthony
McKeel was enployed by the District as a teacher. The _
Associ ation is the exclusive representative of the certificated
bargaining unit in the District. MKeel has been a dues paying
menber of the Association.

Sonetinme in 1999, the District dismssed McKeel from enploynent
because he had been convicted of driving a notor vehicle under
the influence of a controlled substance. MKeel appealed the
di sm ssal

McKeel contacted the Association to request representation in the
matter. He spoke with John Gace, a staff menber who had
represented himpreviously in a grievance against the District.

G ace referred himto another Association representative, Bruce
Cowel | .

Cowel | had McKeel sign a California Teachers Association (CTA
agreenent . entitled "Individual -Referral to G oup Legal Services
Attorney." The agreenent indicates that eligibility for the
referral is based on menbership in CTA both at the tine of the
request for representation and during the course of
representation. It also indicates that the group |egal services
attorney is paid according to rates outlined in CTA's group |ega
services manual, wth the enpl oyee responsible for any additiona
amounts. The manual sets ceilings on the amounts paid in for-
cause dism ssal proceedings. MKeel alleges that he was "under
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the inpression” that the dism ssal would be handled like his
previous grievance under the collective bargaining agreenent.

Cowel | then referred McKeel to panel attorney Dorothy Guillory.
Quillory proceeded to represent MKeel in the appeal before the
Comm ssion on Professional Conpetence. However, the Association
notified McKeel that he was no longer eligible for free
representati on under the CTA contract because he was no |onger a
menber of CTA. MKeel alleges that he continues to pay union
dues. A letter fromQ@iillory to MKeel indicates that she

term nated representation after giving himthe opportunity to
retain her privately.

McKeel alleges that Guillory's withdrawal occurred just days
before his dism ssal hearing was to occur. He does not allege
that he was unable to reschedul e the hearing.

McKeel contends that an unfair practice has been stated based on
the authority of Lane v. 1.U OE Stationary_Engineers, Local 39
(1989) 212 Cal. App. 3d 164.

Based on the facts stated above, the charge as presently witten
fails to state a prim facie violation of the EERA for the
reasons that follow

McKeel does not contend that the Association breached its duty of
fair representation by failing to process a grievance through t he
gri evance procedure of the collective bargai ning agreenent.

The duty of fair representation inposed on the exclusive
representative extends to grievance handling. (Fremont Teachers
Association (King) (1980) PERB Decision No. 125; United Teachers
of _Los Angeles (Gollins) (1982) PERB Decision No. 258.) It does
not extend to rights or renedies that may be enforced outside of
the grievance procedure. (Los Angeles City and County School

Enpl oyees Uni on (IMorgan) (1987) PERB Decision No. 645 [dismssa
of claimthat an enployee was poorly represented at a personnel
conmi ssion dismssal hearing]; California Union of Safety

Engi neers (John) (1994) PERB Decision No. 1064-S [sane, re
disciplinary matter before State Personnel Board].)

There is an allegation that MKeel believed he woul d be
represented as he had previously been represented in the
gri evance procedure. However, whether this assunption was valid
rests in part on the threshold |legal question of whether the
matter he sought to challenge was covered by the collective
bar gai ni ng agreenent. He has provided no facts to denonstrate
that it was.
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Notwi t hstanding the latter principle, MKeel clainms that the
Associ ation undertook to represent himand then arbitrarily
withdrew fromhis case at a critical tine. He asserts that this

constitutes an unfair practice under Lane v. 1.UQOE. _Stationary
Engineers, Local 39, supra. In_Lane, a union nenber sued his

union in Superior Court alleging that his union hired an attorney
to represent himin appealing a dismssal for being under the
influence at the tinme he was involved in an accident. The
attorney perforned negligently. After acknow edging that the
duty of fair representation arises froma union's status as an
excl usive representative, but then noting that "it is not the
case that the only duty ever inposed on |abor organizations
arises out of its exclusive representation,” the court held that
the enpl oyee stated a cause of action based either on his
contract with the union and an attendant duty of care associ ated
with that contract, or the fact that a duty of care was assuned
by the union once it voluntarily undertook representation. (1d.
at pp. 170-171.) _

PERB has never adopted the Lane theory as a basis for an unfair
practice charge. PERB has viewed such a theory as inplicating a
cause of action in state court rather than a matter within its
jurisdiction. (California State Enpl oyees Association (Gohen)
(1993) PERB Decision No. 980-S.) This follows logically fromthe
notion that such a breach of duty does not arise out of the
union's status as an exclusive representative, as noted in Lane.
(See California State Enployees Association (Darzin) (21985) PERB
Deci sion No. 546-S [union's refusal to represent in non-

cont ract ual proceeding does not bar individual from seeking
redress on his own].) :

Since there appears to be no other theory on which to base an
unfair practice, the charge fails to state a prim facie
vi ol ation of the EERA '

For these reasons the charge, as presently witten, does not
state a prim facie case. If there are any factual inaccuracies
in this letter or additional facts which would correct the
deficiencies expl ai ned above, please anend the charge. The
anended charge should be prepared on a standard PERB unfair

’I'n other contexts inplicating Lane, PERB has declined to
follow its reasoning. (See California Union of Safety Engineers
(Coel ho) (1994) PERB Decision No. 1032-S; Los Angeles Unified
School District (1994) PERB Decision No. 1061; California_ Union
of Safety_Engineers (John), supra, PERB Decision No. 1064-S [no
representation actually undertaken; declining to address
applicability of Lane to extra-contractual proceedings].)
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practice charge form clearly |abeled First Amended Charge,
contain all the facts and allegations you wish to make, and

be signed under penalty of perjury by the charging party. The
anmended charge nust have the case nunber witten on the top right
hand corner of the charge form The amended charge nust be
served on the respondent's representative and the original proof

of service nust be filed with PERB. If | do not receive an
anended charge or withdrawal fromyou before February 3, 2000, |
shall dism ss your charge. |[|f you have any questions, please
call nme at (415) 439-6940.

Si ncerely,

DONN G NOZA

Regi onal Attorney



